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„ landlord. 1 forbear to deliver any opinion as to what remedy. - 
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|| ASHHURST, J. 1 have always underſtood. the rule of law”; 'K 4 
—_— be, that in order to maintain trover the plaintiff muſt. have | 
4 1 . a right of property in the thing and a right « of poſſeſſion, and 
. | = AI iuat unleſs both theſe rights concur the action will not lie. Now 
WT . bere it is admitted that the tenant had the right -of pollelfion _ 
during the continuance © of his t term, and conſequently one of 
the requiſites is is wanting to the landlord's right of action. | 
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LS. furniture can be of any uſe to any other than the actual ER 
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manufacturing engines, there is no reaſon why a creditor Ho. 
1 them under an execution ſhould not avail himſelf of the beneficial | 
10 1 by uſe of them during the term. „ V 2 4 | 
1 Gnosk, J. The only welch is, whether: trover will Wi ale: 
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| pleading in ſuch an action is deciſive againſt him ; 3 for he declares 
that being þofſe ſed, &c. he loſt the goods; he i 1s therefore bound 
to ſhew either an actual or virtual poſſeſſion. II he had a right 
to the poſſeſſion, i it is implied by law. Where goods are delivered | | 
to a carrier, the owner has ſtill a right of poſſeſſion as againſt a 


tort· feaſor, and the carrier is no more than his ſervant. But bee 
it is clear that the plaintiff had no right of poſſeſſion ; and he . ” 
1 would be a treſpaſſer if he took the goods from the tenant; then 
| 11 | by what authority) can he recover them from any other per- 
1 ſon during the term? It is laid down in ſome of the books (a) 
that trover lies where detinue will lie, the former having | in 
modern times been ſubſtituted far the old action of detique. = 
I will not ſay that it is univerſally true that the one action mr 
be ſubſtituted for the other, becauſe the authorities referred te iy 
in ſupport of that Ppropoſiti ion do not apply to that extent: bot 
certainly it may be ſaid. to > be a good. general eriterion. "But 5 
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what was faid in Ward v. Macauley. But the only queſtion there 


was, whether treſpaſe would lie under theſe circumſtances ; and 


it was not neceſſary to determine how far trover might be main- 
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Bear 8 treſpaſs, and the tenant. might maintain treſpaſs a 


- the wrong-doer, and recover r damages. He is bound to reſtore | 
the goods to the landlord at the end of his term; and could not 
juſtify his not doing ſo becauſe a W had committed a * 


5 -_ 2 him in taking them AWAY. „ : 


| Tur/day, | 


Now. 15th. 


A ſale of 


more than 
10l. by fam- 


ple in one 


place to be 
afterwards 
delivered at 
another is 
within the 


ſtatute of 


frauds, /. 17. 


jf no part of 


the goods 
contracted 
for were de- 
_— nor 
any thing 

= Ha by the 
Eine to bind 
the bargain, 
nor any me- 
morandum 
thereof in 


writing, &c. 


| Poſtea + 45 > the defendant. 


. | Coorzn againf Es rox. e 1 


: ans 1Qion, which was Za; before. Mr. Juſtice Rooke at the 


Aſſizes at N ottingham, was brought to recover the damages 


ſuſtained by the Plaintiff, in conſequence of the defendant's not 


delivering 50 quarters of wheat purſuant to this contract with 
the plaintiff, The jury found a verdict for the plaintiff, damages 
Fol., ſuhject to the opinion of this Court on the following caſe. 


The defendant on the 4th of July 1795, at  Nettingham, ſold to = 


the plaintiff by ſample 50 quarters of wheat at four guineas per 
quarter; the wheat to be delivered by the defendant to the plain- i 
tiff at Gainſborough. Two days afterwards the defendant delivered 5 
to the plaintiff at Nottingham the ſample by which he had ſold 
the wheat to him: but ſuch Tample was no part of the 50 quarters 
to be delivered at -Gainſborough. No money was paid by the 


plaintiff to the defendant on account of the wheat; nor was 


there any memorandum in writing ſigned by the parties. The 


defendant afterwards refuſed to deliver the wheat. 


_ "The queſtion: turned on the 1 7th ſection· of the ſtatute of frauds, | 

29 Car. 2. c. 3., which enacts © That no contract for the ſale of 
any goods for 10l. or upwards .ſhall be good, except the buyer 
Mall accept part of the goods ſo ſold, and actually receive the 
ſame, or give ſomething in earneſt to bind the bargain or in part 
of payment, or that ſome note or memorandum in writing of the 


ſaid bargain be made and ſigned * the Leach to- be. — by 


ſuch contra 


executory, or to be performed at ſome future period. 


” £9c., : 
Clarke for the plaintiff 8 that bs the . 


put upon the above clauſe in Towers v. Oſborn (a), and in Clayton ; 
v. Andrews (5), it is confined to contracts for the immediate 


ſale and delivery of goods, and does not- extend to ſuch as are 


An 
therefore it was held-in the latter of - theſe caſes that an agree= 


\ 


(8) 4 Burr, 2101. 


3 : 2 8 os) 18a. 506 


ment 


— 


IN THE / THIRTY-SEVENTH YEAR oF GEORGE III. 


> ment to deliver fo much wheat, then unthreſhed, within ; a month, 
to be paid for on delivery at a ſtipulated price, was not wichin 


the act. The ſtatute was meant to guard againſt frauds and 
1 perjuries, by ſetting up pretended contracts of ſale, where no 


evidence of notoriety exiſted, and the circumſtances of the caſe 
2 juſtified a ſuſpicion of the truth of it. As where the thing ſup- 

poſed to be ſold was ready for delivery at the time, and there 
was no apparent reaſon why the buyer ſhould not. then have 
taken it, the very circumſtance of his not taking it, or any part 
of it, or not giving any thing in earneſt to bind the bargain, 
or having ſome memorandum of it in writing, afforded a pre- 
ſumption againſt the exiſtence of the contract. But upon this 


ground executory contracts could not have been within the 


contemplation of the Legiſlature; becauſe the non- execution 
of that which the parties did not intend to execute, and could 
not have executed at the time, cannot warrant ſuch a pre- 


ſumption. It is true that a contrary rule was laid down in a late 
caſe of Rondeau v. Wyatt (a), in the court of C. B., where three 
of the Judges againſt one, under ſomewhat ſimilar circumſtances 
to the preſent, held that there was ng difference between con- 
tracts executory and executed as to the operation of the ſtatute. . 
But beſides that that determination was upon the general prin- 


eiple contrary to the current of authorities, there were two 
eircumſtanees which diſtinguiſh it from the preſent caſe; the one, 
that the contract there was founded in apparent fraud, and an illegal 


combination between the parties to affect the price of the corn 


market, in order to evade the law; the other, that there was 
no juſt reaſon why. the delivery might not have taken place 


at the time of the contract. But here the corn being ſold 
by ſample, the delivery could not have taken place at the time, 


and therefore it does not come within the reaſon of the ſtatute, 
the requiſites of which could not in this view of the caſe have 
been all complied with. But ſuppoſing the contract not to be 
conſidered as executory or to be performed in future, and the ſale 
by ſample. to be the lame as an immediate ſale of the goods 
themſelves. if they. had, been on the ſpot, then as the buyer was 
neceſſarily entitled to the ſample, it may be conſidered as an 


acceptance by him of part of the goods ſold; and this brings | 


The caſe within ane of the exceptions of the at. 
. Sutton contra was e by the Court. 5 
00 2 E. * Rep, 63. 
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csREG IN MICHAELMAS! TERM | 
Veri e Ch. J. After this queſtion has bak: oct i 


— ſo long in the courts, I am glad that by the very able de- 


 Cooprn 


a 
3 * a 


ciſion of the Court of Common Pleas, in the caſe of Rondeam 54 
* Wyatt, the conſtruction of this clauſe of the ſtatute. of frauds is 5 


brought back to the manifeſt intention of the Legiſlature i in making 5 


that proviſion. To the authority of that caſe J entirely ſubſcribe, 
and in my opinion it governs the preſent. The doctrine which 5 


was laid down in Clayton v. Anitrexwws, as to executory contracts 


not being within the ſtatute, was taken from Towers v. On. 


1 will not pretend to ſay that thoſe caſes were not rightly decided 


upon their particular circumſtances. The latter-was a mere con- 5 
tract for work and labour; the thing contracted for did not exiſt 
at the time. 


In the former alſo ſomething was required to be 
done in order to put it in the ſtate in which | it was con- 
tracted to be ſold. But at any rate I am at a loſs to diſcover, 


how this can be called an executory contract for the ſale of the 


goods in queſtion. The thing ſold exiſted in /olido at the time 
of the contract of ſale, I am not able to diſtinguiſh this caſe, | 
from that of Rondeau v. Malt; and the grounds and principles of. 


that deciſion are ſo amply detailed in the report of it, that it 
is unneceſſary to add any thing more. With reſpe& to this 
coming within one of the exceptions of the ſtatute on account 


of the acceptance of the ſample; there is no Pretence For! its. - 
for the caſe expreſsly ſtates that the ſample « was no parts of 


the goods contracted to be delivered. I ERR 


8 
U 


ASHHURST, 7. was of the ſame e dre I 


.Grosx, J. The caſe of Towers v. Ofborn went -upon the 
general principle that exeeutory 8 were not within the 
meaning of the ſtatute. 


would be a repeal of the act: but if it only meant ſueh con- 
tracts as were incapable of being executed at the time, then the 
deciſion was right; and ſuch was the caſe chen in judgment. 
But in this ſenſe the contract here cannot be ſaid to be executory, 


for the thing exiſted and was capable of being delivered. It 


is much to be lamented that the excellent proviſions of the ſtatute 


of frauds ſhould ever have been infringed or weakened by 


conſtruction: but if in this inſtance it has been ſo, Iam glad: that 
the deciſion in the caſe of Rondeau v. Wyatt has HO: us e back 


to the letter. and t true ſpitit of that law. 5 
„„ DR 1 ? 


If by that were meant contracts G 
ſale of goods to be executed on a future day, ſuch a conſtruction 


bi THE THIRTY-SEVENTHE YEAR OF GEORGE Ut. 


| LAWRENCE, Je. The: caſe of 7 owers v. Oftorne,. when wes 
: conſidered, Wag not a contract for the purchaſe of goods, but for 


the making of ſomething Which had no exiſtence at the time. 1 


2 The caſe of Clayton v. Andrews went” indeed ſomewhat farther ; 5 


put ſtill there was to be ſome alteration i in the ſtate of the com 


modity before it was to be delivered. The caſes which have 
been determined in the court of "Chancery i in aid of contracts of - 


this. kind were all founded upon the deciſions wbich had been 
made at law, and conſidered as neceſſarily conſequent upon them. 


1796. 
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Cooper 3 
againſt _ 


But it is not difficult to collect what opinion was entertained 5 


of theſe deciſions by Lord Ch. Thurlow, when the caſe of Rondeau 5 


v. Wyat came before him in the court of Chancery 00 upon a bill 


filed to diſcover the facts and names of the parties in the ainder- . 
taking, in order to found the action at law: he thought that 5 


the mere fact of the corn not being to be delivered immediately 


would not have taken the caſe out of the ſtatute, if the point 
had been new, but he thought himſelf bound by. the caſes at . 


law Pals they. were revi ed 128 a. court of lav. 


— 


N 5 Fodes to the defendant. ; 


4) 3 Br, 2 c l 5 | 


Davis again Liz; 


ſtated that the defendant, ſpeaking. of and concerning the 
plaintiff in his buſineſs as a taylor, ſaid to him I heard you were 
run away,” meaning that the plaintiff had left his uſual place 
of habitation with an intent to defraud his creditors, The words 


iin the ſecond count . bes A 2975s has been here to tell me 
that you were run away.“ 


The defendant pleaded, in jultißcation, that 3 the ſpeaking 


lander at the 
ſame time 
mention the 


of the words he, the defendant, had heard and been told by one 


D. Morris that che Plaintiff Was run x. for which reaſon he 


ſpoke them. 
To this chere was a na demarrer. 


Forreft in ſupport of the demurrer. The giſt n 88 of "= 
der is malice, and here the. allegation of the malice of the defendant 
ſtands uncontradicted on the record. 4 If one hear falſe. rumours, 
Vc., it is not lawful to relate to others that he hath heard 7. 8. 


ſay ſuch words.“ The Earl of. en 8 caſe, 12 2 Rep. 133, 4. 
Vor. VII. J nn, Dn Cont 


this ne the! Lander, the. fiſt count of the declaration | 


told the 
-Nander to 
the defend- 
| ant, . 


But if hs 


whom he 
[Heard it, that 


-  oſtification- 


ans. 5 


Freſay, 
Wo. 1 5th. 


It is no-juſ- 
tification.to 
an action of 
flander to 
plead that 
ſuch an one 


perſon re- 
peating the 


name of-the 
perſon from 


may be 5 
pleaded in 


to an action 
brought a- 
-gainſt the 
former. NE: 
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and farmer Parker told me 1 bad 


the defendant in the preſent caſe, who, did not give ß . 
| author until after the action was brought. 3 


: 
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| Age, 5 _ y = TA ; publiſh « 3 be 0 h * bea © wo a | ann wh 
a certain author, that J. G. was u. traitor or thief, an action 

"he caſe lies againſt J. S. for this, that he hath not given to the 
party grieved any cauſe of action againſt an . 
who publiſhed the words, though i in truth be might hear them; 
otherwiſe this' might tend to à great ſlander of. an innocent man.“ 

th "The ſame doctrine is eſtabliſhed i in 3 Bulfir. 225 Meggs v. 
 Griſfth, Cre. Eliz. 400. In Gardiner v. Atmater (a) it was held 
that an action lay f for ſay] ing er Thou art a ſheep-ſtealing rogue, 


Much leſs .excuſable then 1s 


© Giles contre, The gilt of the action for der is not the. 


malice but the falſehood of the words ſpoken, i in which woe 


5 it differs from a criminal proſecution for ſlander, where the falſe- 


hood of the words is immaterial, | 
to allege the falſehood of the words, and that allegation ! is tra- 


But in an action it is neceſſary 


verſable. 1 Here the defendant 18 charged with having ſaid «I; 


heard you were run away,” to which the defendant anſwered 


Ws I heard D; Morris ſay that you were run away, thereby aſſert- 


ing the truth of what he had ſaid. The diſtinction taken i in 
12 Rep. 134, is between thoſe caſes where the perſon ſpeaking: 
the words ſaid generally he had heard them, without naming the 
author, and thoſe caſes where he does name him. In Crawford v. 
Middleton (3), where the defendant ſaid of the plainuff, that he 

met one upon the road who ſaid“ &c.; three J udges held, againſt | 
158 opinion of Twi alen, J., that the declaration was ill for want 
of an averment that in truth no body ſaid ſo to the plaintiff, for 


that had been traverſable; and the de efendant might have pleaded - 
thereto that another told bim 1 


Parker told me ſo; which was i an aſſertion of his own. 


} 's ) Say. 265, 5 (6) 1 Lev. 82. 


> 


And if the defendant be juſtified, 
in repeating what he has heard provided he gives, up the author . | 
of the words, it is ſufficient that he give up the author 8 
the time of the plea, for the juſtification is equally true. Beſides | 
if this were not a juſtification, the allegation of falſehood would 
be immaterial where the author was not named at the time as 
ſpeaking the words, and need not be inſerted in the declaration; - © 
for whether true or falſe, there could be no juſtification. "The 
caſe cited from Sayer is clearly diſtinguiſhable from the preſent, 
for there the defendant aid of the plaintiff fo and ſo, and. farmer 


* 


"tori or on FOR reſent * — af 


be ſupportell, The Bart ef Northampton 


„ 


00 Ihe  Jutieaon cannot 1 
Bons caſe. is Preciſely in ap 
Point. If; A perſon ſay that ſuch a particular man (haming . te 

certain flander, and that man did in fact tell him fo, 
is a. good defence to an action to be bi rought by the per- 


ve wh whom the ſlander was ſpoken: but if he aſſert the flander 
generally, without adding who told it to him, it is aQionable. 5 55 
Then it is ſaid, that 1 it is ſufficient to repel ſuch action to dif- 5 
cloſe by the defendant's plea the perfon who told him the lander: : 


but that is. clearly no. juſtification, after putting the plaintiff to 


2 the expence of bringing the action. The plaintiff can only im 


pute the ſlander to the man who utters it, if the latter do 
not mention the perſon from whom he heard it. The juſtice 
of the caſe alſo falls in with the deciſions on this ſubject. It 
is jult that, when a perſon repeats any llander againſt. another, 
he ſhould at the ſame time declare from whom he heard it, 
in order that the party injured may ſue the author of the 

Lander. 1 am therefore clearfy of opinion both. « on authority 
and the reaſon of the caſe that the plaintiff 1 is entitled to our 


| n 05 


* 


Cron re againſt SrBWans. 
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$. 
0 
< a 


Mas rar obtained a rule, calling on the plaindfr to fade: 
cauſe why the judgment and execution ſhould not be ſet 


aſide, becauſe the judgment was ſigned on a warrant of attorney 


executed by the deferidant when in cuſtody, no attorney on 


his behalf being preſent. The facts were theſe ; the defendant, 
being in execution in an action brought againſt hit by the 


Chamberlain of the City of London, executed a warrant of : attorney 
to confeſs judgment in this action, no attorney being preſent for 


him, (but only Jones a derk to. the attorney for the plaintiff in 


the former cauſe, as the defendant ſtated it:) but it was ſtated by 
_ the plaintiff, in anſwer, that Jones, though he was clerk to 


the attorney in the former action, was an e for bimſelf and 
ated as ſuch 1 in this cauſe, | 2 
_ Garrow, 


- * 
N Fe EET 
- 
þ . 
: * 
= 
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„ 5 bed for the plaintiff 


to confeſs 
judgment, 
does not ex- 


$ 


Tueſday, | 
- Nov. 15. 


The rule of 
Court, re- 
quiring the 
preſence of 
an attorney 
for a defend- 
ant in cuſ. 
tody when — 
he ſigus a 
warrant of 
attorney 


tend to caſes 
where the de- 


fendant is 7 —- 


— 
| On OMPTO * 


: 1 againſt 
3% SEMA. 


. ueſday, 


* P FE ak » Ak FR n * ** he, — F A # K — r * 2 — 
= : 9 ” be” ciated 8 1 - POL 8 ed Ee ee DG ah. Ie % — IE, — — : — IT 
PSS <2 I OLDIES PA l g ""” 5 © * . 4 2 1 * 9 L e q * LH JET. DPD — — 9 
MR 4 2 oil 3 > — * * — * r n 7 
- 248d - Y —— — AE Weg, N 8 . . 1 
” — N — I - N 7 — —＋ — 2 — * _ 3 * 1 + 8 W — * — 8 1 * 5 5 
> ng — — — ne Pts —Un — Jo way > — — i — — - — —_ 3 — — , e = 7 — . 2 LA r * — — — — . —— — — x — e as ho g Bo 1 88 
— — — 2 . 5 — by — — _ — — n ny I -S — ME ar 65h — F 2 =, Py 3, 4 RES Hs: — * 8 by — 2 N DD v — ͤ TI b — — A ——— 8 — et a 8 h J * 0 
* er "I 1 a _ 2 BR ; * 8 APE, 2 : : 9 P — <7 $97 oe eu 27 — —— * 2 I es ee a rae p49 oe — a r — — a of li . = — 5 3 = 
* x 8 oy ES 4 ö 8 1 — — . 2 5 5 > 5 * o ow 5 ates —— — - ay : 
3 wa Fo, K 5 — 4 © . N 4 * 8 . 4 N 2 4 ” = "IX = Ir - = — — oy — — — — — — — p 8 — - 
- 50 a f * i : 7 r rods, — oo, x . : _ * 
Po : . 13 Je — . =”, 1 * — ; 2 "= . = - Py 
ao - 2. on 0 " og — Nt * _ * $0” $ _ a * a - - r 2 4.6 oY 
© 7. * - p 4 a — n IP hoes — 


A judgment 
fgned in any 
part of the 


ſubſequent 


vacation-re- 


the firſt day 
of the term, 
notwith- 
ſtanding the 
death of the 
defendant 


term or the 


lates haek to 


-before judgment aQually ſigned; and an ex 
upon it, telled 4 firſt day.of the term. 


e in ſhewing caufſh 


CASES. IN MIcHAEL MAG TERM i 
U relied on the caſe of Birch v. . 0 = 


Lok (a); as an authority to ſhew that the rule of the Court, 4 
4 Geo. a., did -not apply to this caſe, becauſe the defendant was | 
in execution; 3 and 2dly. If it did, he contended that the rule was. 28 


f "ſatisfied: by the preſence of Jones, who as an attorney himſelf Was 


amenable to the Court for any i I N could | * 55 


+imputed to him (60. 


Lord Kenyon, Ch. J The caſe ied * chat the 9 1 1 


Geo. 2., does not apply to this caſe, the defendant being in 13; 3 
.execution at the time when the warrant of attorney was. executed. 5 
2 But even if this were a caſe within that rule, the other anſwer 7 5 
would be ſufficient to diſcharge the preſent. application; for in 


whatever character Jones may have aQted on former occaſions, : | 
as he is an attorney himſelf and ated as the defendant' 8 attorney 


in this caſe, that is all that is required. 


LAWRENCE, J.. The reaſon of makiog the rules of Car. 2. 


and Gco. 2. was to protect a perſon arreſted and in cuſtody on 


meſie proceſs from the conſequences. of an act by which in 


conſideration of being releaſed from immediate impriſonment | 


he might ſubje& himſelf to the payment of a larger ſum than 5 
is really due from him. But when he is charged in execution, 
that miſchief is not to be apprehended; and therefore the rules 


do not apply to ſuch a caſe. 


(a) Ante, 1 l. 1 Which was: deter- 
N mĩiaed on the authority of Fell v. Riley. 
*Cowp. 28 1. See alſo Watkins v. Hanbury, 


2 Stra. 1245 


49) Vid. Barnes v. eu. Sir G. Co. | 


Baan againſt Joszen LanGurap, 


? , 


Rule dif charged. 8 


Prac. 158. where it was held that the 
| preſence of a:clefk te an attorney was not 
ſufficient, but that he ſhould be a for 


"9 


A RULE, on behalf of the fappoſed adminificatrix of the a. 
fendant, was obtained, calling on the plaintiff to ſhew cauſe 
why the final judgment and -execution in this cauſe ſhould not 
be ſet aſide, on theſe facts; on the 27th of May a rule for judg- 
ment was given, which expired on the iſt of June; the de- 
fendant died on the 29th of May; final judgment was ſigned 


on the 2d of June; and execution iſſued againſt the . 


6 


ecution againſt the goods of the ieſdadantiney hs taken out 


i: 


2 


"N TE 2 THIRTY SEVENTH 1 YEAR: oF SEORGX n III. 


- 66 the Jefebdant. on the loth of June in the fame term, but 
teſted on the uyth of May, which was "the firſt day of Trinity - 


term, and the day to which the judgthent had relic back; 
id te execution" Was levled on the 1 Ich ef Fant, 


in a variety of caſes that a judgment ſigned during any part 


of the term or even in the following vacation relates to and is 


conſidered as a judgment of the firſt day of the term. [The 


defendant's counſel then admitted the regularity of the judgment.] 


2dly. Nor is there any reaſon to queſtion the legality of the 
execution, becauſe that alſo relates to the Judgment which takes 


effect from a day prior to the defendant's death. In Oder v. 
Woodward (a), on an objection to a judgment actually ſigned 

after the death of the party, though teſtedt of the term before he 
died, Lord Holt put this very caſe; * If A. recover Judgment 


againſt B., B. dies in the vacation within the year; at the end 


of it 4. may ſue out a eri farias as of the Precedent term, and 


levy the goods of B. in the hands of his executors?” The ſame 
caſe is alſo reported in 7 Med. 2. 93. Again, in Robinſon v. 
3 onge (6) Lord Chancellor Talbot ſaid With regard to judg- 
ments on warrants of attorney entered after the inteſtate's death, as 
theſe related to the firſt day of the term, when the inteſtate was 


alive, the ſame were good judgments frem that time; for the 
ſtatute of frauds which enatts. that no judgment ſhall bind land 


but from the ſigning concerns only purchaſers and not creditors; 


ſo that as to creditors this remains as it was at. common law.” 


A cafe is added as a f te there, Finch v. The Earl of Winchel- 
ſea, where the. ſame rule 


after the death of the defendant, becauſe being ſued out before the 


eſſoign day of the next ter they related to the preceding 


term when the defendant Was alive. And the ſame doctrine, 


as to executions, was adopted * Springer v. Somerville, Bunb. 271. 
in Dr. Needham's. caſe, and in Parſons” v. The Executors of 


Gill, ib. in not; in Com. eb. 117; in 1 Ld. Raym. 695 (c) 
and in | Honghton V. ws 0 SH. 2 257. At ER, df 


* thoſe 50 Sir Jobe Parots v. 'Gill.— 
5) 3 P. Wis. 399. Gill acknowledged à judgmeat in debt to 


(e) The caſe of Pete, v. Gill is fer Sir Jobn Parſons in Hilaty vacation, and 
ently reported in Lord Raym-; Com.; and! | the judgment was entered the zd of April. 
Bunb. e butithe- following M. S. note of that Gill died the gth of Aprik Sir Jobi Par/ons 


caſe appears more accurate than either of x took out 3 Feri Facias teſted the 23d of 
Vor. VI}. | 


0 2 Ld. Raym. 706 0 | 


— 


G | n 


was applied to executions taken out 


: * 4 5 
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- 
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1988. 
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BaAdNEA 15 


againſt | 


9 


„„ LN,. EE 
\ Gibbs, Ruſſe, and Wigley, nov ſhewed: cauſe A that role. 
* The judgment is clearly regular; becauſe it has been held 


"a 8 CASES. IN | MIGHABLMAS,* TERM 
1796. tb were bound from the teſts of the writ.; and the 1 
9 1 frauds which ſaid that they ſhould. only be bound from the 
„ delivery of the writ to the ſheriff only relates to purchaſers | 
andi not to the defendant himſelf. This caſe 18: diſtinguiſhable | 
y from that of Heapy v. Parrit (a); for there the. writ Ob, execution 
VT teſlẽd after the defendant's deatk. N e 
' Garrow and Holroyd in ſupport of the as. The ets are 
A now called upon by the plaintiff to give effect to a fiction of 
law, againſt the real juſtice of the caſe, and to the prejudice 
of the other creditors of the defendant, But they will not I 
lend him their aſſiſtance and ſupport. the preſent execution, 0 
unleſs they are bound by a current of authorities, all uniformly 
decided the ſame way. Now on examining the caſes on this 
ſubject it will be found that none of them except the caſes in 
Bunbury, Skinner, and Compne, warrant this execution; and they 
are oppoſed by two ſubſequent deciſions, and by the words and 
meaning of the ſtatute of frauds. The caſes in 2 Ld, Raym. 766, 
and 3 P. Wms. 299, were reſpecting the validity of the Judgment. 
The caſe of Finch v. The Earl of Winchelſea was in Equity; 1 
the party objeQing to the execution ſhould have applied 'to 
this Court to ſet it afide; for as long as it remained in force 
the Lord Chancellor found hithſelf obliged to give effect to it. 
Now in oppoſition to the caſes in Bunb., Skin. and Com. are thoſe 
of Heapy v. Parris (a), and Malter v. Drawater (5), in beth of 
which the execution was ſet alide; and in the latter it appeared 
that the writ was "Wy before, though not actually ſued out 


January, upon which he wok os ; nds of bs 3 by it it; though they 3 that 
Gill, being in the hands of his executors. if the writ had been actually taken out before 
And motion was to ſaperſede and fer afide | the judgment had been entered, that had 
this execution, as having been made irre- been irregular, and could not on been 
gularly; firſt, becauſe the feri facias bore ſupported by the relation of the Judgment 
tells before the time the judgment was en- | entered afterwards. © To the fecond ob- 
tered ; ſecondly, becauſe it ought not to zection; that the writ being teſted in the 
have been executed upon the executors of | life of Gill might well enough! be executed 
Gill, for that it imported only a command upon the goods that were his in the hands 
I to take in execution the goods of. Gill; and 4 of his executors, becauſe by the teſts of, the 
whatever was his in his lifetime vpon his | writ the property of the goods is bound 
death ceaſed to be ſo and became his exe- | apajnſt all bot purchaſers; and this was ſo 
cutor ', againſt whom the authority given adjudged not long lince in this Court, in 
by that writ did not extend. To this it was Dr. Needham's caſe, P. 3 W. & M. 
anſwered, per curiam, that the eri 2 (a) Ante, 6 vol. 368. 
was regularly taken out and well executed. | (3) In the Exchequer, Hil. 1796. There 
Io the firſt objection; the judgment, being the party died on the 27th of February, the 
entered in the vacation, was a judgment of | £,; faciat was ſued out and delivered to the 


the preceding term; and the writ bearing | ſherif on the 3d of March, but it was ld 
«elle the firſt day of that term was ſuffcient- | on the 32th of February prepping. - 5 
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8 n after, the death of the. party. And theſe. two was; are 
1 5 warranted both by the reaſon and letter of the ſtatute of frauds (a), 


from not accurately attending to which the confuſion in the caſes has 


ariſen. 0 The intention of the Legiſlature in making that ſtatute 
5 evidently was, that the goods of a defendant ſhould not in any caſe | 
be affected by a eri facias until it was delivered to the ſheriff. _ 


And a manifeſt diſtinction is made in the ſtatute between judg- 


ments affecting lands, and executions againſt goods, the former 


only binding the lands as againſt purchaſers bond fide for a 


5 valuable conſideration,” eck. 13, 15; the latter binding- the pro- 
| ; perty of the goods only from the time when the writ is de- 
livered to the ſheriff, fſett. 16; not adding, as in the preceding 


clauſe; as againſt purchaſers,” but generally as againſt all per- 


to a judgment not docketted. 


ſons (ö) whomſoever. The caſes therefore in which it has been 
held that that ſtatute only meant to protect the goods until the 


hardſhip and injuſtice both to the creditors and executor of the 


| debtor; to the former, becauſe by a mere fiction of law one 
creditor will obtain an undue preference; to the latter, becauſe 
not knowing of the judgments obtained againſt the debtor (unleſs 


they be docketted) he may have paid debts of an inferior nature, 


and thus be liable as for a devaſtavit.. Nor 'can the preſent rule 
be diſcharged without infringing another ſtatute, 4G M. d M. 
c. 20. / 3., which enacts that no judgment, not docketteq, ſhall 
affect any lands Sc., or have any preference againſt heirs | 


executors or adminiſtrators ; for this will be giving a Preference 


* 
p ; 
. 1 


Lord Kenyon, Ch. J. If we were now to cofidet for che 


be adopted, we would enquire into and ſift moſt minutely the 


foundations on which they could be : ſupported : but it is» now 


* 


Py 


(a) 29 Car. 2. c. 3. Ws ] 
(6) In Skin. 257. Treby, Ch. 1. 1 at 
the bar) ſaid; «© Tt was ſaid in parliament 


was great that in long vacations * goods 


firſt time, whether legal relations and legal fictions ſhould 


have been ſold in a oa dee or taken | 
| upon a diſtreſs, &c., a feri fncias tefied the 
| laſt term ſhould come and over-reach them, 


"Hl 


"Aa . 7 i; 
— , 


 Bracnet 
againſt 


Lasung. 8 


delivery of the writ to the ſheriff ; in favour of purchaſers ſeem 
to have proceeded. on a ſuppoſition that there was no diſ- 
tinction in the ſtatute between judgments againſt lands and 
FL executions. againſt goods. But a conſtruction, that that act does 
not protect the party himſelf as well as purchaſers before the de- 
livery of the, writ: to the ſheriff, | will be attended with great 


when this act was made, that the miſchief | and for ihis miſchief they intended to pro- 
vide a remedy, and net for the party himjalf.”* 
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CASES TN {MICH ABLMAS | TERM 


Fl Wu 2705. 0 late for us s ſitting in a court of law, at che eloſe * 45 CY 
4 9 IT eentury, to conſider whether or not that which has at all times 
1 . , been conlidered as law ſhould continue to be law now. In this 
eaſe we are bound by a current of authorities, all ſpeaking. . 
the ſame language. This queſtion indeed, reſpecting the execu- 
C + tion, did not expreſoly come in judgment in all the caſes, but 
the point inſiſted on by the plaintiff here was conſidered as 
acknowleged law by all the Judges in thoſe caſes.” In every caſe 
that has happened, it has been held that the execution may 
relate back to the firſt day of the term, though the defendant 
died before execution actually taken out, unleſs ſomething be 
done i in the interim to ſhew an incongruity in the proceedings, 2 
was done in the caſe of Heapy v. Parris. If that caſe had been eons 
tradictory to the preſent, though I ſhould have found myſelf preffed 
by it as being a deciſion of our own, I would have corre&ed my 
error now : but on examining it, I am extremely glad to find that, ſo 
far from it's having been decided in ' oppoſition to any of the 
former caſes, it agrees with them all. There the plaintiff did not fue 
out execution teſted on a day prior to the death of the defendant | 
as he might perhaps have done, ſo that it might have legal 
relation back, but the executio ſued out after the death bore 
teſtè on a day poſterior to the defendant's death; and conſe- 
quently that execution was irregular. What was ſaid in that 
caſe was applicable only to a caſe ſo circumſtanced : but this is | 
an «execution againſt the goods of the defendant teſted f in the 
defendant's lifetime. With regard to the late caſe in the Exche= 
quer, the facts of it are not ſufficiently. before us to enable us to 
155 how far it bears upon the preſent caſe. | 
' The Court were about to diſcharge the rule: but the defendant's 
counſel deſiring that the rule might not be finally diſpoſed of 
before an accurate account of the caſe in the Exchequer was. 
procured, the caſe ſtood ever for this purpoſe. But on a ſub· 
ſequent day the plaintiff's counſel produced an affidavit ſhewing 
that the perſon making this application had no authority to da ſa, 
not having obtained letters of adminiſtration; and on e. eee, 
be rule was diſcharged. - | | | 
+ Lord KENYON, Ch. J. added that "vow the 0 had da 
argued- he had again looked through all the caſes cited, and alſo 
that of Chancey v. Needham, reported in 2 Str. 1081, but of which : 
his lordſhip ſaid he had a better manuſcript note, and that they 
all confirmed his former opinion. Ky * SE 
3 | 
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ieee and others again 1 Baran, | 


4 , PR IR a: e on. the Slant to Kew cauſe Why 
Kall the proceedings ſhould not be ſet aſide, and why the bail- 
bond executed by the defendant on his arreſt to the ſheriff of 


Surry ſhould not be delivered up to be cancelled, on' the grouni 4 


that he was a praQiſing attorney. of this court, and as ſuch pri- 
vileged from arreſt. It appeared upon the affidavits that the 
_ defendant, though he had been admitted an attorney many years 
ago, had not practiſed as ſuch from December 1793 to the 2d Auguft 
1796, nor had taken out during that time any certificate, as 
required by the 25 Geo, 3. c. 80.: but on the laſt mentioned day 
he had taken out ſuch a certificate, and ſince that time had in 
ſeveral inſtances ated as an attorney. The writ upon which be 
was arreſted and held to bail iſſued on the 14th Func 1796, 
but owing to his having kept out of the way he could not be 
taken until the 31ſt of Auguſt. 


at the time of the arreſt. 
Carrot and \Ruſſell wooded the rule. 
Erſtine in ſupport . 
Lord KEN TON, Ch. J. I do not . upon referring to the 


— 


Maſter, that this preciſe caſe has ocourred- before; but the reaſon 


juſtice and convenience of the thing require that the privilege 
ſhould be conſined to the time of ſuing out the writ. We muſt 


look to the act of the plaintiff in the firſt inſtance; and if his 


proceding be regular then, no voluntary ack of thc defendant 
afterwards can vacate it. 
if it were otherwiſe. 
mitations had nearly run upon a debt, and a writ were ſued out 


to ſave the lapſe againſt a perſon not then entitled to the privilege 
of an attorney, but before the writ could be executed he inveſted 


himſelf with that character and obtained his certificate to practiſe: 
if his privilege could intervene to protect him from the ordinary 
proceſs, the conſequence would be that the whole proceeding 
mult be ſet aſide for irregularity, and the plaintiff 8 yy would 
be barred. | 


The greateſt injuſtice would enſue 
For inſtance, ſuppoſe the ſtatute of li- 


#796. 
ile 8 
Nev. 16th, | 


An- attorney 
not having 
practiſed for 


ſome time 


previous to 


the iſſuing of 


the plaintiffs 
writ againſt 
kim is not 
privileged 


from be 


Ing arrelt. . 
ed thereon © 
and held to 


bail, on the 
ground of 
having re- 
commenced - 


his practice, 


and taken 


out his cer- 
tiſicate be- 
fore he was 
actually ar- 


The queſtion Was, whether the d. 


privilege of an attorney was confined to the time of iſſuing | 
the proceſs, or might commence ſubſequently " 8 him 


LAWRENCE, J. The . of an attorney Jobs not Becel bo 


4 attach upon a perſon's inveſting himſelf with that character, 
Vor. VII. VVV 
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| . 
"and others 
2A againſt 
BATAM r. 


S. P. 


tefled on the 2d of June. 
cumſtance did not vary the caſe in favour of the defendant; be- 


Wedneſday, 
Nov. 16th. 


It is 8 


to file a de- 
claration ian 
the offiee 
when the 
defendant's 
place of re- 
fidence is 
known to the 
plaintiff. —lr 
| is no e Kcep- 
tion againit 
bail, until 
the plaintiff 
give notice 
of the ex- 
ception.— 
The ſtatute 
13 Car. 2. 
8 
enabling a 
defendant 


ig ſign jodg- 


ment of a0 


pros for want 
of a declara- 


tion in due 


time, extends 


to all cafes. 
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but 11 muſt be A praQiſing attorney. - The role! of Court it in 155 54 _ 
| "pie the' privilege to attornies who have practiſed within a- year. 0 


In order to preſerve the privilege therefore the party muſt con- 


tinue to act as ſuch ; for the very foundation of it is a pre- 0 | 


ſumption that an attorney is already in court attending his duty, 
and therefore the iſſuing of proceſs merely to bring him there 
is nugatory. That reaſon conſequently. does not apply to an 


 ttorgey who i is not practling at the time. 4 85 
„ Rule diſcharged 


There was e A . by Nb Ae the ſame 
defendant under ſimilar cireumſtances, except that in that the 
teftatum capias into Surry was teſted on the 27th Auguſt," (which 
was after the defendant had obtained his certificate,) on a writ 
But 7 be Court thought that cir- 


cauſe the original writ muſt. be conſidered as the commencement | 
. of the ſuit, of hg the teft. 6 was merely a continuance. | | 


Orpna and another againſt BunzzLL, | 


HE writ in this caſe was PUNTO the firſt return of laſt | 

Eafter Term, April 13th; on the ſame day a declaration 
was filed in the office conditionally, on a ſuppoſition that the 
plaintiffs did not know the defendant's place of 'refidence ; on 
the 18th of April bail were put in; on the gth of May the bail 
were excepted againſt, and on the 11th May the plaintiffs gave 
notice of that exception; and no declaration having been delivered 
in Trinity term judgment of non pros was ſigned on the 29th of 
June; to ſet aſide which judgment and the ſubſequent proceedings 
a rule niſi had been obtained on two grounds; ; Iſt, Becauſe the 
judgment was ſigned for want of a declaration, whereas a declaration 
had been actually filed; 2dly, Becauſe the defendant could not 
ſign judgment, he not having appeared; for that his perfecting 
bail was irregular after they had been excepted againſt, that 
exception having been on the gth of May, within twenty days 


after notice of bail, (the 8th of May being Sunday.) 


Baily now ſhewed cauſe againſt that rule. In anſwer t to: the 
firſt ground, he produced an affidavit by which it appeared that 
the plaintiffs knew the defendant s place of reſidence when the | 
4 


declaration 


m { THE 6 THIRTY-SEVENTH YEAR OF 7 GEORGE m. 


declaration was filed, and chat the defendant did not know . 


he ſigned judgment that any declaration had been filed. And, in 
anſwer to the ſecond ground, he contended that the defendant 
had regularly perfected bail; for though bail. were excepted to 


on the gth of May, there was no notice of that exception 2 


the 11th, and that excepting to bail without notice is not con- 
I ſidered as any exception at all. _ . | 
Bal in ſupport of the rule. This el Ales on the ſtature 
13 Car. 2. fl. 2. c. 2., which enables the defendant in certain 
caſes to ſign judgment of non pros for want of a declaration within 
two terms: but that. ſtatute is not applicable to the preſent caſe, 
it being confined - to thoſe caſes where there is ſome defect in 
the writ, . as appears by the recital ; but here the writ is not 


1796. 


8 AM 
againſt 
"Bus 442. 


defective. Beſides which no defendant can ſign judgment of 


non pros before appearance; and here it cannot be ſaid that the 
defendant had regularly appeared by putting in bail; ſince the 


bail were excepted againſt (though no notice indeed was Siren of 


that exception) within the twenty days. But 


The Court ſaid that the judgment was W G f. That | 


the plaintiffs, knowing: the defendant's place of reſidence, ought 


not to have filed the declaration in the office. That the defendant 


had appeared by putting in and juſtifying bail. That, if the 
plaintiffs had intended to rely on the exception to the bail, the: 


ſhould have given notice of that exception within the time pro- 
ſeribed. And that the clauſe i in the act of parliament on which 


this judgment was ſigned was not confined to caſes where the 


writ is defective, but had always been conſtrued to extend to 
caſes | in general. 


| Rule diſcharged. 


Girl Saia. Scr1vENs. 


: THE * ſued out a ſerre far on a jndgabeht againſt 

the defendant for 1 100l. in debt, and 10/. 10s. for damages 
Oc. It ſtated that on the 16th of December 1782. the defendant 
became a bankrupt, that he afterwards obtained his certificate ; 
that on the 2oth of N 1791 he again became a bankrupt Se, 


muſt negative the exception i in his declaration che in a 


perſon, who has been twice a bankrupt, under the ſtstute 5 Geo. 2 
ettate and effects of ſoch 


F cider 


Nov. 18th, 


Where an 
exception is 
in the enaQ- 
ing clagfe 
givioga right 


- or à forfeie- 


ure, the par- 
ty ſuing for 


the right or 


forfeiture 


feire Facias on à judgment againſt a 


c. 30. / 9, which ſays © the futur 
perſon ſhall be liable to bis creditors, unleſi the eitate ſhall prodace ſufficient to 


pay 15 5. in the pound ve,” ; it is denen, for W „ to aver that the baokrope' s eſtate has not 
pad . in the pound. EIT 


after 


* 


” 


#2 
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1798. ufer which the Sin obtained the judgment in queſtion ag! 
mi dn debt which became due after the above certificate; and 
da charged him in execution; that on the (th of June 1792 the 
1 defendant obtained his certificate under the fecond/ commiſſion, 
And was on the roth of June 1792 diſcharged out of cuſtody on 
ſueh execution by virtue of the ſtatute 5 Geo. 2. 6. 30. The 
eſtate of the ſaid defendant not having at any tine produced clear, 
| after. all charges, ſufficient to pay every ereditor under the ſaid =, 
laſt commiſſion 15s. in the pound for their reſpective debts.” 
And then, after ſtating that the defendant was poſſeſſed of divers 
goods whereby the plaintiff might be ſatisfied his debt and 
damages, it commanded the ſheriff to make known to the defend | 
ant that he ſhould ſhew why the plaintiff ought not to have his 
execution againſt the goods and chattels of the defendant which 
had become his goods and chattels fince the time of his ob- 
taining his certificate under the laſt commiſſion (the tools: of trade, 
he neceſſary houſehold gobds and furniture, and neceſſary wearing 
| apparel of the defendant his wife and children only excepted) . 
for the debt and damages aforeſaid. To this the ſheriff of Mid- 
Algſer returned nibil; on which this writ iſſued, directed to the 
ſheriffs of London, ſuggeſting that the defendant had goods Ge. 
in the bailiwick of the ſheriff of London; and both parties 
appearing at the return, the plaintiff prayed e execution W the 
goods and chattels c, except A 
The defendant pleaded that at the time of Ting the firſt wilt 
of ſeire facias he had not any goods and chattels in tbe bailiwick "= 
the. ſheri iff of Middleſex, which had become his goods fince the 
time of his obtaining his certificate under the ſecond commiſſion, 
whereby the plaintiff might be ſatisfied his debt and damages (the 
tools of trade We. excepted). „ 
To this plea there was a general demurrer. 


' Lawes for the defendant (a). It, The plea, to. hich. the 
plaintiff has demurred, may be ſupported on. principle; 2dly. 
But whether the plea be or be not good, the Hire . itſelf Is 
had: :< Fa 3 

Firſt; Every proceſs of e execution mich ene the judgment, 
and ſo 5 every proceſs to revive a judgment, unleſs in certain 


excepted caſes. And as thoſe caſes are only exceptions from 
the. general ve. in report. of particular extrinſic circurnſtances, . 
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thoſe circurſtances winſt'be fer forth in te proceſs; and if 
it be neceſſary to ſtate themn, they are material and conſequently 
1 Now here the foundation. of the fire faciat are the 
cireumſtances of the different bank upteies, the ibſufficicacy of 
le fund under the ſecond commiſſion,” and the acquired property 
by the bankrupt after the ſecond bankruptcy; 3 thoſe circumſtances 
therefore ſhould be ftated. It is as neceflary to fate the exiſtence 
of ſuch property in this caſe as of affets in the caſe of a ire 
facias to revive a judo ment of aſſets againft | an executor guande 5 
acriderint; and in the latter that allegatlon is traverlable. Mell 
v. Nelfon, 2 Saund. 217 ; Wentw. Off. Exec. 190. c. 15. Lill. Ente. 
667. and 8 Co. 1 35 Here it appears that the only property 


of which the plaintz prays execution is in che county of Mid- | 


dleſex, and thereforgthat allegation is traverſable. OL 
{The anſwer at Set given to -this argument in ſupport  -_ I 

the plea was, that it was perfeQly inmaterial where the goods 3 
were; that it need 6k have been ſtated in the -ſeire facias, and 

was not iraverfable any more than the venue in a tranſitory action. 

But it was afterwards diſcovered that this argument was founded 

on a miſapplication' of the words * pbur baili wick“ in the writ ; | 

in ſuppoſing that e e to the bailiwick of the fheriff 

of Midalgſer, whereas they related to the bailicvirg of the git, if 

of London; to that the ground of the argument failed. Þ: 


2dly. There are two objections to the /cire facias. rſt, Every 
frire facias ſhould be co-extenſive with the plaintiff's right under 
the former judgment, and particularly where that right is given 
by an act of parliament. Now the plaintiff's right under the 
ſtatute 5 Geo. 2. c. 30. /- 9. is againſt the realty as well as the 
perſonalty of the bankrupt; che words of the act being * gate and 
effects: whereas this feire facies only prays execution ageinft 
the defendant's goods and chattels. It is nd anſwer to ſay that 
the defendant cannot object, becauſe the plaintiff prays for a les 
execution than he is entitled to; for another ire fuciatr may be 
Hereafter iſſued againſt the defendant's real eſtate, and thus he 
will be haraſſed with two ſuits inſtead of one. 2dly. The plain- 
tif's right is founded on a ſuppoſition that the defendant's eſtate 
has not paid 155. in the pound; the ire Factas therefore ſhould 
have negatived that payment. : The averment of the non-payment, | 
of 156. is referable only to the time of the defendant's being 
| «diſcharged out of cuſtody, and not to the time of, ifluing the al ; 


The writ, 2855 5 that the defendant Was on the roth of 
Vor. VIl. RE ER Sow. 
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| Fn 1792 diſcharged, immediaely adds, his eſtate not WY 
at any lime Produced, £5. that is, at any time before the 
a but conſiſtently with this allegation his oftate may 

have paid 15s. in the pound after his diſcharge and before the 
| iNuiog of this writ, (on the 12th of February 1 796,) in which colt 
the plaintiff v was not entitled to ſue out the writ at nn 

The caſe ſtood over until this day, that the plaintiff” 8 counſel 

might conſider of the ohjections to the writ; accordingly . 

Chambre now argued in ſupport of the 0 facias. 1ſt. Though 
any real as well as perſonal eſtate which the bankrupt may acquire. 
after his ſecond bankruptcy be made liable, it is not neceſſary M 
the plaintiff to pray execution of that which does not exiſt. 
does not appear in this caſe that the bankrupt had ne 
any real eſtate ſince the bankruptey, and therefore the plaintiff 
does not pray execution ggainſt his realty: but the writ ſuggeſts : 
that the defendant has ſince acquired perſonal property, and the 
plaintiff has a right to have execution of that property. 2dly. It; 
was not neceſſary for the defendant to allege in the feire facias- 
that the bankrupt had not paid 15 s. in the pound; the payment 

of ſuch a dividend (if it were yer. made) ſhould be pleaded by 
the defendant, by way of defence. The ftatute 5 Geo. 2. c. 30. 15 9. : 


ſays. The future eſtate and effects of ſuch perſon ſhall remain 


liable to his creditors (the tools of trade &c. -excepted,) unleſs 
the eftate of ſach perſon ſhall produce ſufficient do pay 15 . 
in the pound' Sc. It is ſufficient therefore for the plaintiff 
to allege in the ſcire facias the ſecond bankruptcy of the defendant, 
and his having acquired property ſince ſuch bankrußtey; and if 
the defendant has paid the dividend mentioned. in the ſtatute, it 
will be a reaſon for him to ſhew, according to the language of the 
Vrit, Why execution ſhould not iſſue. A ere facias is only 
notice to the defendant, to give him an opportunity of ſhewing 
cauſe why the execution {hould not iſſue. But the plaintiff * 
has no means ef knowing whether or not the bankrupt has paid 
that ſum : if he were to ſtate the non-payment, it would be merely : 


alleging a negative; and as he could not be expected to prove 
the negative, it was not neceflary for him to allege it. 5 
Lord KENYON, Ch. J. The writ ought to ſtate all thoſe. cir- 
cumſtances that entitle the plaintiff to the execution prayed by 
him, and one of thoſe 1 is the pon- payment of a certain dividend - 
a out of the bankrupt's 8 eſtate at the time of Tying out the writ. 
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Here Adee it 16 alleged in one part of the” Writ that the Yew 
| ſendant's eſtate had not at any time produced ſufficient to pay 


every creditor 196. in the pound oe: but that allegation is con- 


ſined to the time of the defendant's diſcharge out of cuſtody, and 
| does-not extend to the time of iſſuing the Volt. -- | 
LAWRENCE, J. When this caſe firſt was before +be Court, | 
I out a doubt whether the payment of the dividend. of 
15. in the pound, if any ſuch had been made, muſt not be pleaded 
by the defendant : but on conſidering that point, \ F am of opinion 
that in this caſe it was incumbent on the plaintiff: to ſtate the non- 
payment of any ſuch dividend, In 1 Ld Raym. 120. Treby, Ch. ]. 
ſaid © The difference is where an exception is incorporated in the 
body of the clauſe, he who Pleads. the clauſe ought alſo to plead 
the exception (a): but when there is -a clauſe for the benefit of 
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$i 1796. 
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ag aint 


Scars. 


the pleader, and afterwarlls follows a proviſo: which 1 is againſt. him, = ; 


he ſhall. plead the clauſe and leave it to the adverſary to ſhew 
the proviſo.” 
proviſo but in the body of the clauſe which ſubjects the bank- 
rupt's future eſtate. and effects to the -payment of debts ; © the 


future eſtate Oc. ſhall remain liable De, unleſt it ſtrall produce 
Therefore, according to che rule laid down in 
Lord Raymond, it oughtoto have been alleged by the plaintiff i in 


bf afficient Dc. 


his caſe that the bankrupt's eſtate had not paid 15. in the pound 


at the time of ſuing out the writ.; inſtead of which he has only 
alleged that the bankrupt? sl eſtate had not paid that dividend at 


the time of the bankrupt” 8 ö out of cuſtodſꝛ. 
Per Curiam, Let the. writ be 4quaſhed. 


(a) See alſo E. v. 3 1 Stra. 4973 


Proton ante, 6 vol. 559. 
. Je 1 0 I 533 ; and 55 v. 


— 


| Jacons againſt Manxzcox:. 


HIS was a rule to ſhew caſe 5 the verdict given for 
the plaintiff ; and the judgment entered thereupon ſhould not 
be ſet aſide, on the ground that the defendant died before the vial 


of the cauſe, of which the plaintiff had notice. 


Garrow now produced an affidavit 1 in anſwer to the rule, ſetting 
forth that the defendant did not die until after the firſt day of the 
and inſiſted that this 
«Caſe Was remedied by the ſlatute 17 Car. 2. c. 8. which enacts - 

that 


Sittings, at which the cauſe was tried; 
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Now here the exception is not in a ſubſequent 2 


- Friday. 


Nov. b. 


The death of 
the defſend- 
ant between 
the commiſ- 
ſion day and 
day of trial 
is not a = 
ground for - 
ſetting aſide - _ 
a verdict for 
the plaintiff. 


Fr 


— res... 


— > IS 
e n l | 
0 * 2 A 2 
2 Kr ²˙ . ]³˙m̃²nñꝓͤ ⁵˙ ůN!.. Ü! ˙ . n 8 AY OEM ere ep iy £ 5 —— 3 
- * . 2 * 92 rr IC BOTH.” wei tg ne ig Ye A — eres — — e 5 r pa ay pr eons 
a - SY 1 _—_— * 2 — ——— 8 = - 4 * — * — — — — 5 — 
— Eg R. es . Tree OE . TIO wut. — he — . 7 — VS — K * — = - : — 
oy: Rep — 5 8 £ 
1 3 * nn 


r 


—— — — b —- — Ono noo, — — 00 
W 4 8 2 5 ” rn OT YE y 000 
— 4 r * ”'X oe «i — o " == = OD — 
„ — - bc — 3 OY — I EEE ps. £7 8 * 
— n 
* 
— | 4 


— Me 
—— —-— 


- —— — — — 
— — —— 2 — 
oy FS" " 2 * — 
2 * ts = et ——ů 


— . I 
1 n 


—— 


— i. 
„ . > es —— — — — —ß — — 
x bo nt 5 — 2 —— 2 — _ 
8 £ — er ITm—ey =. 
% - . 
— 1 1 
3 


2256. 


% 44 ; rhe nal ice” # T 9 A Ne » 
* e a n , Y TY [TO > 
= 1 7 a n 3 * x * 6 4 * E 
Be OT IE . Ld , EO re 
5 4 - "4 1 4 * 
4 5 S” 4; 5 5 2 2 , . 2 5 os 
14s 3 re 4 * . ** 
6 EISSN Ov * 5 
! P * * % 1 F Ks 1 
"oy „ * 7 . 7 7 « 
A 3 » * 1 v * 3 no 5 
- 2 $ 5 . 8 | 
n 4 15 7 — 
0 * " 1 U 
jo C 1 
4 * 
a A ; 
; ! : : 
TA). . 2 
Fi ; * 0 
/ . 
Mi 
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as the death of either party aſter verdict liall not be it „ 
error. The verdict in this caſe, though. given on a ſubſequent | 
day at the Sirings, emed deck de the ben e. of thoſe 
Sings =» | . 

Baily in ſapport of the rule. "This ei is not avithi TR 


ſtatute, becauſe here the party died before verdic; and the ſtatute 


has never yet been extended to a caſe circuraſtanced like the 


Friday, 
Nov, 18th. 


The proſe- 
cutor of an 


indictment 


for ſtopping 


a common 


 footway, who 


had uſed ix 
for ſome _ 
years before 
it was ſtop- 
ped, is a par- 


ty grie ved 


within the 
meaning of 


£11, 475 


preſent. There is indeed an anonymous caſe in 1 Salk. 8. {a}, | [3 
Where the Court ſaid, that ſuch ought to be the conſtruction 


of the ſtatute: but that was an extrajudicial opinion, for the 


defendant in that caſe died before the N . N * che 


aff zes. But 


The Court faid wat all the Sings" are 64 in law as 
only one day; that of courſe all the verdicts given referred to 


the firſt day; and chat the conſtruction of the ſtatute Lora, ig 
the caſe in Salkeld had always prevailed. . 3 


5 Raule dikturged. | 


(a) In that caſe the Court f4id © If he | aſſizes ate but one FIR zu le, and this 
died upon that day {che commiſſion tape js the commiſſion day of which there can 
the Aſſizes] though at one o'clock in the be no fraction. So a verdict at any time 
morning, it would be helped by the ſtatute, | | of the affizes is before the death of a party 
which provides that the death of either party who dies upon the commiſſion day, within 
after verdict ſhall not be a cauſe to reverſe the notion and equity of a, remedial ſtatute, | 
the judgment; for ſuch a caſe would be | intended for eee of right,” M. 8. | 
within this ſtatute, inaſmuch as the whole E M 


The Kino againſt W. WIILIAusOoR. 


HIS was an indictment for ſtopping up an ancient and 
common footway, which the defendant removed by cer- 
tiorari. At the trial at the Aſſizes at Apleſoury, a verdict was 
found for the Crown; and now the queſtion was, whether F. 
Fowler, who was the proſecutor, and who appeared to have uſed 
this way for ſome years before it was ſtopped up by the defendant, 
but had ſince been obliged to take a more circuitous route, were. 


entitled to coſts under the ſtatute 5 . & M. c. 11. , 3. which 


enacts that if the defendant proſecuting the writ of certiorari 
be convicted of the offence for which he was indicted, this 
Court ſhall give reaſonable coſts to the proſecuter, Us be be, the 


party Sew or injured, Ts 1 . 1 
„%%%%ͤ; ẽ oe ol 7h 


a SvE v YBAR OF ' GEORGE M. 
T; he Court thought that the proſecutor muſt be 1 as 


NN THE TH ] 


= the party grieved, and as. ſuch entitled to coſts ; they therefore 
: made the rule abſolute againſt the defendant far the colts. - 
WAL fon 1 in ſupport of the rule, | 


"Meine men it. 
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The Kino gain Jo o „ Banwror.. 4 


Aren. child was . out as an nene by the e 

of the to wnſhip of Hunſtet to Jabn Barwick a ſurgeon and 
apothecary, reſident i in 4 
Upon appeal, the Court of Q Quarter-Seſſions confirmed the ap- 
pointment- and indenture, ſuhject to the opinion of this Court 
on the following caſe. The appellant is a partner with eleven 
other perſons in a manufactory of earthen ware, in the townſhip 
of Hunſlet. Two of the partners are reſident within the town- 
hip, and now. have or haye had each an apprentice bound 
and indegtured to them by the overſeers of Hunſlet, which they 
took without objection. The apprentice Was appointed and 


tendered to the appellant | to. be his apprentice individually. The | 


appellant is not reſident in Hunſlet, hut at Leeds the adjoining 
townſhip. The partnerſhip 1s rated for buildings and land in 


Hunſiet to the amount of 290 l. a. Jear, of which 2 3 a. year 
is the appellant 8. | There are ſeveral perſons living, 1 in Leeds : 
who have had apprentices from Hunſſet 1 in reſpect of lands they | 


individually. occupy. there; | and there id not any perſon living 


in Leeds or Hunſlet who. is rated for, the poer of  Hunſlet to 
that amount who has Not had A pariſh apprentice from that town. 
The other Partners are reſident at a diſtance, ſome at Manchefter, ö 


125 wet” 


dome at Fereybridge, - and other places. - The Juſtices | were of 


-opinion that the appellant was in every reſpect a Proper perſon : 
to take an apprentice, if bound by law to take one. The 
queſtion therefore ſubmitted ; 18, whether under theſe circumſtances | 


the appellant is liable to have ſuch apprentice appointed 


and 


rendered. to him, being ſo. reſident and a Partner as bes <= 


by the overſeers of the townſhip of Hunſtet | 


 Zawand'F. Heywood i in ſupport of the order of, Seiles, ah 
obſerving that the Court below had determined the e of 70 


— were  Ropped by. the Court. . 8 . / 


* 1 
— 1 * * 3 
i . * 
* 


Leeds, and the indenture was duly allowed. 
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1 
Nov. 19th. 


Where . 5 
ral perſons 1 
hold land ia x 
partnerſhip, - 42 
ſome of | 1 
whom ac- 

tually reſide 

on and oc- 

cupy it, and 

others reſide 

at a diſtance, 


in another 


pariſh, the 
latter as 
well as the 
former are 
bound to 
take pariſh. 
apprentices, 
if in other . 
reſpects they 
are fit per- 

| ſons to take 
them.. 


y TE A TY 


Chant 2 pts 4nif Perez msd Tüls ene is dw gulm⸗ 
\\ WT ate from! that of R. v. Clapp (a), becauſe" there the defendant; 
en Who was Held Nable 16 take 4 pariſh appretitibe though refiding | 
8 * out of the pariſh, was the actual oEctipi ier of lands within” it; and 
er actual occupation was the very ground of derigion, as well 
in that caſe as in a ſubſequent one of R. v. The Directors ani 
. of Tunſtead and Happing (3), and alſo in the authorities 
there cited. T he reaſon of ſuch. à conſtruction is manifeſt, to pre- 
vent the reſt of the inhabitants from being burthened beyond 
their juſt - proportion, which would be the caſe, as was: ſald- i in 
7 efrey's caſe (c), if that portion” of property in the pariſh on 
Which the occupiers did not _ was therefore not to contribute 
to tlie maintenance of the p But that reaſon does not apply 
here; becauſe there are: Stipe in che actual occupation of the 
eſtate in reſpect ef Which the appellant -is:rated; and who tte 
'ameſnable to all . par6chial © burtfiens in proportion with the 
other. inhabitants. By xz 3 Ez. ci 2. fi. perſons are only: bound 
to conttibute to Parcchial charges eicher in reſpeck of their 
1 Fille propefty when actually inhabiting within the 
-patiſh, or in reſpect of che, mere occupation of Teal property. 
"This diftindtion - is hebeflarily- to be ichplied from the words ef 
the ack. Now the appellant ' could not be liable to take the 
apprentice in reſpect of his perſonal” ftock which he held in 
partnerſhip with the others, becauſe he was not aQhually reſident 
within the - pariſh ;; nor in | reſpett- of bis intereſt. in the land, 
- becauſe h he Was not in the actual occupation of: it. The eile 
. of a partner is not like that of a ſerv 2 vant, the occupation of whom 
is that of- "the maſter afid not his own: but one partner may 
well have A tpecial occupation of that, the profits of which he has 
in common with others. As to the adjudication of the'appellant's 
- fitneſs 1 to- take an apprentice,” hat 48 immaterial i in, Jaw "he 3s 
not bound to take _ 0 
Lord Kenyon, N Pari apprentices. are to be baund'i to 
. maſters in reſpect of their inhabitancy or occupation. of lands within 
the pariſh. This is one of the modes pointed out by the ſtatute 
43 Eliz. of relieving the poor; and every perſon ought to bear this 
burden in reſpect of his property. Here ix is Rated that the appellant 
e occupies lands. in the. pariſh to the amount of 231. per annum, 
that being his aliquot pertof che whole; 9 in reſpect of chat oe. 
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= m THE { DHIRTY-SP 7ENTH: MAR Or GEORGE m. 


cupation he is bound, dab sg to the caſe of R. v. Clapp, to 
take the apprentice.. It has been taken for granted in the ar- 
gument of this eaſa that the appellant is not an inhabitant: but 
the contrary is moſt clear, according to the conſtruction put on 


the ſtatute 22 H. 8. c. F., which makes the inhabitants of counties 


liable to the repair of bridges Lord: Go), in bis oomment on 


that ſtatute, ſays that perſons having: lands in their own. poſſeſſion, 
though dwelling 1 in a foreign| county,.are inhabitants. And chat 
doctrine has never been. doubted. from that time to the preſent. 


On the authority of the caſe of the King Fe Gun len o- be 
that this c r er muſt be affirmed. 9) OPEN ETRD $43 3 


LAWAENCE, J. The argument againſt ihe ended . on 
dh ground, that there was an oceupation of the partnerſhip land 
and houſes by two of the partners to the excluſion of all the reſt: 


bus thats not ſo; for aich-of the others arg go and reſide there 
If he pleaſe. IM voi oats * 


Fer Curinn, * He 


N 
5 * 
*** 
* 
+ 
* 
— 


he ſerved on the. defendant indorſed * . Fache in perſon. 
He then declared " by: his attorney. 7 Relſer ; and. gave notice of 
| declaration i in the name of J. Jaeßſ 22 on. _  Whereupon * | [ 


Migley, for the defendant, moved io let aſide the 8 . 


for irregylarity, o on two. grounds: . Eſt. That a8 the. plaintiff bad 
declared by attorney the proceſs ſhould have been. indorſed with 
the name of an attorney. x 207. That, if the proceſs were con- 


ſidered a5 having. deen ſued out. by bimſelf, it was irregül⸗ Ir to 
declare by attorney. 75 ; 


& 
* 


Sed per Curiam. There i. Was Pindation! for either f . 


* 


objecllons. An attorney may, if Be pleaſe, {ue as a common per- 
ſon, and may uſe his own name as the mortey. Aud he may 
alſo declare by. another attorney. CEFFCCC 1 


oo 


„ 
Therefore a ag 10 e capſ © was refuſed. 
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By a navi- 


gation a& the | 


ſhares were 
declared to 
be veſted in 
the ſubſcrib- 
ers their ex- 
ecutors and 
aſſigns, with 
power to the 
ſubſcribers to 
| aſſign their 
ſhares ; and 
a committee, 
to be * 
inted un- 
8 the act, 
were autho- 
rized to ma ke 
calls on the 
proprietorsof 
ſhares at ſuch 
time as 
they ſhould 
think fit: 
held that an 
original ſub- 
ſcriber is not 
liable for any 
call made by 
th com mit- 
tee after aſ- 
_ Figaing bis 
„„ ©. es 


| im powered 
the company 

to ſve for 

calls &c; 
« by action 
of debt or on 
the caſe:”? 
held tnat an 
action on the 
caſe io tort 


lay. 
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0 feel ſums of Fol., 1000., and 2000. towards making ad. | 


an owner of and entitled to eight ſhares in the undertaking ; on. x 


the company, duly choſen: c., by virtue of the powers of the 
act made a call of loi per cent. on the proprietors in reſpec 


5 3 fer cent. on ſuch call on the 2 5th of Nov. then next; and 51. per 


Tie mer A "Lent. thereof ſhould be paid on the -gth June, and $1. fer. cent. an 
28th of July then next, The third count was for 8 l. per cent. 
directed by a third order of the committee made on the 29th of July 


I 79 8. to be paid on the 28th of Oftober then next. : And the fourth 


mittee, on the 2 3d of My. 1795. 5b per cent. of which was to be 
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ITS was an ation on the caſe in wr,” Ihe deine 
"ſtated: that the defendant had : ſubſcribed. to advance 


maintaining the Huddersfield cal; mentioned in the ſtatute 
34 Ceo. 3. . 5 3., and in reſpect of ſuch ſubſcription had become 
one of the proprietors of the Huddersfield Canal Company, and 


afterwatds, to wit, on 'the-11th of July, 1794, the committee of 


of the ares which PER reſpectively held to carry the ad 
into execution, and ditected that ſuch call ſhould be paid to 
J. Brook, one of the treaſurers to the company, at the times 
and in the proportions therein mentioned, and (amongſt * 


ceut. on ſuch call on the 28th of Feb. next; and that the committee 
gave regular notice of fuch call &c, as directed by the act. The 
ſecond count ſtated that on the 5th of March 1795 the committee 
made a further call Of, 10l. per cent.,. and directed that * 1 805 


count was 101. her cent. directed by another order of the com- 


paid on the Ath of Feb. then next, and the remaining 50 fer cent. 
on the 18th of March then next. The declaration then ſtated 
' that though the proportions of the ſaid calls in reſpect to 3000. 
(being three of the ſaid eight ſhares) had been duly paid to the 
plaintiffs, the defendant had not paid the. ſeveral proportions of 
500l. reſidue of the ſaid ſeveral ſums of cool., 100l., and 200 J. ſo 
ſubſeribed by the defendant as he was directed r., mounting 
to 180/. but neglected ſo to do . 1 


The defendant paid 40. into court on the firt count, and 


pleaded the general ne, not guilty. | T 


11 


— 
of 
„ be 


N A E THIRTY-SEVENTH YEAR OF GEORGE 8 7 4 
Ar the trial at the. laſt Aſſizes at York, before Rooke, J. „a ver- 1796. 
dict was given for the plaintiffs, damages 1461. 147. 14d; 140]. Wi, 


The Hup- 
being the amount of the calls fared. in the three laſt counts; W 3g 0 
21. 145. 44%. being intereſt of the 40. paid into court by the pany 


35 defendant on the firſt count; 31. 121. 81 d., being intereſt of the Pvekitt, 
* ſereral calls ſtated in the three laſt counts from the ſeveral times when 
thoſe calls became due to the day of the plaintiffs ſuing. out their 
writ; ſubje& to the opinion of this Court on the following caſe. 
On the 3oth of May 1793 the defendant and many other 
” perſons ſubſcribed an inſtrument duly ſtamped, not under ſeal, 
5 by which they agreed to ſubſcribe the reſpective ſums ſet oppoſite 
to their names towards the expences of ſoliciting the act in queſtion 
and of making and maintaining the canal &c., and agreed to pay 
ſuch ſums to the treaſurer when called upon for that purpoſe, Cc. 
The defendant ſubſcribed” for five ſhares and two. ſhares, and z 
afterwards ſubſcribed for another ſhare. By the ſtatute OO EE 
C. 53. the ſubſcribers were incorporated by the name of 5 | 
 EHuddersjitld Canal Company, and were empowered to make 
the calls ſtated in the declaration, which were regularly made 
as ſtated in the declaration. The firſt proportion of the frlt call, 
being 21, her cent., was paid by the defendant on all the eight 
| ſhares ſo ſubſcribed for by him.; and the remainder-of that call 
being 84. per cent. on his remaining five ſhares, amounting to 
401. was paid into court by the defendant; and the calls on the 
three other ſhares were paid by R. Gray, the purchaſer of them. . 
On the 6th: of Auguft 1794 the defendant ſold five of his eight Fe 
ſhares to . F..Kel/all at a profit of 171. per cent. on each ſhare, 5 
and transferred his intereſt therein to Keſſall by a proper transfer, 
regiſtered by the Company's clerk. . On the Ach of December 
7794 the following entries were made in the plaintiffs” books 
by their agents, * Buckley ; firſt ſubſcription cool; ſecond 
ditto 1000. ſubſcription as a land-owner 100. ſubſeription as a 
mill owner 1051. 1794 July gth. By transfer to R. Gray 309 8 
Auguſt 6th ditto to F. Kel/all 500l. By a correſponding entry 
alſo in the books, under the name of F Wel the transfer : 
5bo l. to him from Buckley was ſtated. 6 „„ 
The queſtiqus for the opinion of the Court were, uſt. Witter | 
the plaintiffs can recover in this action the amount of the ſub- 
ſeriptions demanded by the declaration; adly. Whether the 
defendant be liable to pay intereſt on the call paid into court 


from the time it was ordered by the committee to be paid to 
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BUCKLEY. 


reciting the public utility of the meaſure, and that the Pr 5 
therein named were deſirous at their on coſts and charges 5 


1250, 


Cn 
The Hop- 
DERSFIELD 


Cabal Com- 


pany 
againſt 


* 


cAsfE IN. MIGHABLMAS | TERM: 


thi Hides) and on the calls mentioned i in the three laſt counts 


from the reſpective days when thoſe ola: were e required to be 
paid until payment thereof. 985 Os cen nada 
The parts of the act of e relative to this cafe are ef; 


1, 62,63, 64, 65, 70, 71, 72, 73, 74, 79, and 119. By ſect. 1. ae 


make and maintain the intended canal, certain perſons by name, 
among whom are the defendant and T. Ke Hall, and their _— 
ſucceſſors executors adminiſtrators and af/i zus are incorporated. 


By ſect. 62. power is given to raiſe 184, ooo l. to be divided into 


ſhares; which by ſect. 63. are to be ſhares of 1001. each, and 
ſhall be veſted in the' perſons ſubſcribing and their executors ad- 


miniſtrators and 4% gur in proportion to the ſums they ſeverally 


ſubſcribe; and perſons having ſuch ſhares are directed to pay 


2 proportionable ſum towards carrying on the undertaking as 
thereafter directed. By ſe. 64, The names and deſcriptions | 
of perſons entitled to ſhares, with'the number of their ſhares and 
amount of their ſubſcriptions, and the numbers by which each 
ſhare is diſtinguiſhed, are to be entered in a book belonging oþ 
to the Company, and tickets to be delivered to each ſubſcriber, : 
ſpecifying the ſhare. &e; and ſuch tickets are to be evidence of 


the title of the ſubſcribers. The form of the ticket is this, cc A. 


B. is ſubſcriber &c. of the ſhare Kc. No. 1. and the ſaid A. 5 


his executors adminiſtrators or 4 Ions 18 and are entitled &c.“ 


By ſect. 65. perſons who have ſubſcribed, and their executors 


adminiſtrators and afſigns, ſhall be. deemed proprietors &c. and 


hall have votes at the meetings &c. for ſuch ſhares. Sect. 71. and 5 
72. mention ſhares or ſubſeriptions. By ſed. 73. a book is to 
be kept, containing the names of the perſons who ſhall from time FL 


to time become proprietors or entitled to ſhares &c. By ſect. 74. 
power is given to a committee (who are to be elected according 


to the directions in ſect. 70.) to make calls for money on the 
proprietors; it directs the owners. of ſhares: to pay &c.; and 


adds © if any perſon ſhall neglect to pay his proportionable ſhare 


=o the money to. be called for by the firſt call &. it ſhall | 


be lawful for the Company to ſue for and recover the ſame 


In any of his 1 9 s courts of record by action of debt 
or on the caſe;” and if any perſon ſhall negle& to pay his 


proportionable ſhare of the money to be -called for after the 


_ call he ſhall - forfeit . for very 4 ſhare, ; atd if he ſhall 
| 1 e . EA —_ 7 


. 
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5 1 to pay ce. for the ſpace of three: months after the time 1796, / 
eppointed &c., he ſhall forfeit his ſhare for the beneſit of the proponent 
other proprietors. &c. . By. ſect. 79. the proprietors | may ſell ap 32 
ſhares; and duplicates of the aſſi ignments of ſhares are .to be pany 
delivered to the committee, and an entry thereof made in Pofersy. | 
the Company's s books ; and after ſuch aſſignment, the purdhaſers 
are to have ſhares in the profits, and to be entitled to vote as pro- 
prietors. N By ſect. 80. no ſhare is to be ſold after the call of 
any money until ſuch money is paid. By ſect. 119. ſubſcribers 
are required to pay the ſums by them reſpectively ſubſcribed 
or ſuch proportions thereof as ſhall from time to time be called 
for by the committee &c; © and in caſe any perſon ſhall neglect 
to pay the ſame at the time required, it ſhall be lawful for the 
ee to fue for and recover the ame in ay court Us law. 
or equity.” | | 
Topping, he the plaintiffs, Arbil the three ojeftions which 
would be made on behalf of the defendant ; 1ſt. That the action 
could not be maintained in it's preſent form; * 2dly. That no. 
intereſt is payable on the calls made by the committee after non- 
payment of thoſe calls; 3dly. That the aſſignment to a purchaſer 
diſcharges the original ſubferiber from all future reſponſibility ; 8 
and then contended that they were without foundation. Anſwer 
to the firſt; whenever an act of parliament requires a perſon to 
do a thing, or to pay a certain ſum of money for the beneſit 
of another, and the other neglects to do it, the former may ſue 
him in an action on the caſe. But it is not neceſſary to reſort 
to that general argument in this caſe ; for the 74th ſection enables 
the Company to ſue any proprietor for ſums of money ordered 
by the committee to be paid by action of debt or on the caſe. 
This form of action therefore is warranted by the. expreſs words 
of the act of parliament, which are not © by action on the caſe” 
in aſumpſit, but generally action on the caſe.“ And even if c 
the meaning of theſe words were doubtful, the defendant by pay- 
ing money into court on the firſt count has admitted a right of 
action in the plaintiffs. Cox v. Parry, ante, 1 vol. 464. Secondly, 
the plaintiffs are alſo intitled to intereſt on the calls. The money 
ordered on a call is a certain liguidated demand; the inſtant 
that money was payable the plaintiffs had a right to it, and were 
entitled to recover damages for the non-payment of it. Belides, 
it is now too late for the defendant to make this objection, the 
Jury We . intereſt | by way of damages. Thirdly, the 
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5 7 to the meaſure. They are the perſons named by the Legiflatare, 


execution; the act reciting that thoſe perforis were deſirous kt... 
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| And if it were competent to them to throw the burden on others, 
the aſſignments might be made to beggars, and thus the Lale. 
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introduced for the benefit of the ſubſcribers; but there 18 no 


the original ſubſcribers. 


tween the parties, or ratified by aft of parliament, the non- 


can only be the ſubject of an action of aſſumpſit. The non- 


of duty ſo as to convert it into a tort. The Courts have at all 
times been anxious to preſerve the boundaries of action; ant 
when a plaintiff s cauſe of action ariſes on a contract to pay a 


2 ſet-off. With regard to the words action on the caſe; they 
muſt be underſtood according to the ſubje& matter to which 


bY api by an original ſubſcriber to 4 purchafer does! WT 4 
diſcharge che former from his reſponſibility under the act. "hx: 1 
eur original ſubferibers are the perſons on whoſe credit the ſhame il 
pen), was begun, and on which the Legiflature gave their fanction 2 


1 not merely to begin the undertaking, but alfo to carry it into : 


their own colts and charges to make and maintain the caual ber. of 


ture would be deceived, the owners of land through which the 5 
canal paſſes would be injured, and the pudii lic deprived of the 
benefit which the Legiſlature intended they ſhould detive from 7 
the undertaking. This is like the caſe of a leaſe, i in which though 
the leſſor conſents to the leflee's aſſigning to a third perſon, he 
does not give up his remedy againſt the original lefſee. Thũñͥů 
power given by the act to the ſubſcribers to aſſign was merely 


part of the act that diſchatges them from their original reſponſi- 
bility on their afſighing: on the contrary, by ſect. 119, which was 
inſerted in the act after the ppWer of aſſigning was given, they 
are required to pay their ſubſeriptions; and that clauſe is nuga- 
tory, utileſs it has the effect of e the eee in 


16 contra. Firſt, the action is not Waiatsigable in n 
forts: tt le brought for a mere breach of contract, in not paying 
a ſiim of money; and whether it be a private agreement be- 


g 


payment of a ſum according to the agreement not under ſeal 


payment of the ſum in queſtion cannot be conſidered. as a breach 


ſum of money, he. ought to ſue in affumpſit, otherwiſe the de- 
fendant is deprived of the privilege, to which he is entitled, of 


they are applied; and being applied here to the caſe of a breach 
bf contra they muſt be underſtood to mean action on the 


ate in en 1 Secondly; at all events the defendant is not = 
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kable to pay intereſt on theſe calls. Thirdly, conſidering has 


- Whole ſcope and meaning of this act of parliament, an original 
ſubſeriber by the transfer of his ſhares and the acceptance of the 


alſignee by the Company ceaſes to have any connexion whatever ö 
against 
with the Company, and is thereby diſcharged from every future 


demand that the Company may make on him in reſpect of thoſe | 


as 


1796. 


_—_— < 
The Hv b 7. 
DERSFIELD 
Canal Com- 

'pany | 


ByCKLEY. 


1 


ſhares. By the act certain perſons and their executors admini- I 


ſtrators and aff g are incorporated; expreſs power is given to the 


original ſubſeribers to aſſign their ſhares; che ſhares are declare a x 


| be veſted in the ſubſcribers and their 2 us; and throughout the 


whole act the aſſignees of ſubſeribers are mentioned as ſtanding 


in the ſituation of the original ſubſcribers. By ſect. 6. perſons -, 


who have ſabſcribed and their aſſigns are deemed proprietors, 


and are entitled to vote at all meetings; that is, the original ſub- 


ſeribers have a right of voting until they aſſign, and then that 


power is transferred to their aſſignees. Then it would be highly 
unjuſt that the original ſubſcribers ſhould continue liable to the 
demands of the Company after they have parted with their right 
. of voting and that property in reſpect of which only they ever 


became liable, and after the entire management of che Company 
has paſſed into other hands. With regard to the ſuppoſed 


analogy between this caſe and that of leſſor and leſſee; though 


the leſſee is not diſcharged from his covenants by aſſignment and” 
by the leſſor's accepting the afſignee, yet after ſuch an aſſignment 
the leſſee is not liable for rent in an action of debt (a), that being 
founded on the enjoyment of the land ; and there being no eo- 
venant in this caſe, that analogy is in favor of this defendant. EE 
Lord KeNYoN, Ch. J. Though I am of opinion with the 
plaintiffs upon the two firft points, I am clearly of opinion with 
the defendant on the laſt. I think that the action is maintain- 
able in this form, the act having ſaid in expreſs terms that the 


Company may ſue by an action on the caſe, and the plaintiffs 


having ftated in their declaration every thing that the act of par- 


liament requires. ; Nor is there any doubt but that the jury may 
give intereſt, not eo nomine as intereſt, but as damages for the 


detention of the debt, for non- performance of the contract. But ä 


| the laſt. point 18 equally clear againſt the plaintiffs. And not 


entertaining any doubt upon it, as it is a matter of infinite moment 


to the great maſs of property embarked i in, this kind of ſpeculation, ; 


(a) Vid 1'Brownl. 20. Walker” D cafe, 3 Co 24. Marſ v. Brick Cs. Fac. 334. Tal | 


v. « Plant, 1 Sund. 46. 9 Wagham v. Marlave, E. oo 6. 3. B. R. eited i in 1 vol. 91 
Vor. VII. ( as Icbink 


NV, 
9 ? - N Winne bY 7 oy” If 
Kot (on 1 * W545 H; ** | th * 1 122 x | IP 
4 EN 2 WEIS 2s bb "4 y > I Ws Tray ? * 5 N C 
e * 8 * N i 5 
1 * * 7 7 Ky * os 5 7 
* a . Cx G 
"4 l 1 of . g 9 N* — way 
; * 1 « i i > 5 
n i . ul g Ve 2 0 * 
3 { a 1 % _ 4 = x I * 5 5 
* 0 1 1 Be 7 : WAL 
* . 3 . ſ „ 
x 75 * L : * 
0 * . | N 4 Us 5 
q : ; % 
Ko 5 Fo f 
, * 8 * 
* 
* 
F þ - 
: . * . 


= 5s cb IN „ MICHABLMAS, TERM | 
* 7 1796. "Irvin we ought not to order a ſecond argument leſt an idea 1 
Fe . 80 abroad that we have any doubts, On looking through the aft 4 
ur Ker izr of parliament, it is clear that the Legi gillature meant that the par- 3 
oe iy ties ſhould only be liable to the payment of their ſhares fo long as 
1 Biketur. they individually continue members. of this Company, that ie, 
11. long as they have property which conſtitutes them ſuch. The 
5 perſons, who. have the right of voting, are to vote in reſpect of 
their ſhares. - The act alſo fays that perſons who have ne 
and their Agne ſhall be deemed proprietors: but it would be 
ridiculous to determine that a perſon, after he has ſold his pa ag 
in reſpect of poſſeſſing which only he became a proprietor, ſhauld 
Kill continue to be a proprietor. After aſſignment the aſſignees 
hold the ſhares on the ſame conditions, a are ſubject to the ſame 
rules and orders, as the original ſubſcribers and are to all intents 
and purpoſes ſubſtituted in the places of the original ſubſcribers. 
One reaſon however now urged - why the original ſubſcribers 
ſhould always continue reſponſible 1 is, becauſe perhaps the ſhares. 
may be aſſigned to inſolvent perſons: but the Legiſlature, when 
they. gave their ſanction to this undertaking, did not ſuppoſe that 
it was a mere Soath-ſea ſcheme; they chought it a beneficial 
: undertaking for the public, and* conceived they had introduced 
a ſufficient check by enacting that, if the ſubſcribers did not Pay 
their money from time to time as they ſhould be required by the 
5 committee, they ſhould forfeit their reſpective ſhares; and that 
no ſubſcriber ſhould | part with his ſhare while he was in arrear 
to the Company. No miſchief therefore is likely to enſue either 
to the Company or: the public from this conſtruction of the act. 
I think that every clauſe in the act of parliament leads to this 
concluſion, that the perſons liable to the calls aré thoſe only who 
continue to be at the time when the calls are made members of. 
this corporation. Here the defendant had aſſigned his ſhares, 
and that aſſignment had been entered in the. Company's books, 
before the calls ſtated in the three laſt counts of the declaration 
were made, and therefore he is not liable to pay them: but he 
is liable for the calls ſtated in the firſt count, and not having f 
paid them at the time, and the jury having given intereſt on ED 
them by way of damages, the plaintiffs are intitled to that laſt ſum by 
= on the firſt count, the, money paid into court on that count only 
covering the principal ſum. | [2 
ASHHURST, J. There is no 5 Sek e the 1 
wa n. * original bilden have. e o alga their - 
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0 that ae . of R de 1 ſhould gill continue 
liable to all dhe burdens which are thrown on the owners of 
this property. The point however does not reſt on general rea- 

5 ſoning; for the only reſtriction impoſed by the act on the power 


. 5 8 


DERSFIBLD. 
"Canal Com- 


Better. 


of alienation is that the owners ſhall not allign until all the money 5 


due at the time of aſſigning is paid: but in all other caſes the 
ſubſcribers may aſſign their ſhares, and diſcharge themſelves from 5 


their liability to future calls by the aſſignment. e 5 
Gnosk, J. As to the form of he action: the words in the L 


act are general N action on the . 


LAWRENCE, J. The only difficulty . the n of "I; 


the action is that ſuggeſted by the defendant's counſel, that the 


defendant i 1s by this mode of declaring deprived of a ſet-off: but 5 


that difficulty is not ſufficient to reſtrain the generality of the + 


words uſed | in the act of parliament. | Os 
Fer Curiam, Poftea to the plaintiffs, 1 in order that Bs 1 y 


enter up their Judgment on the firſt 


„„ count for 21. 14s. 414. for the in- 


* - 


by tereſt. on n the 487 pad: into court, 


— 


Gooprirxz on ahi Deals af IRR Joints againſt | 


EVAN Joxns: and others; in Error. 


7 JECTMENT for lands in e on a ee 
on the 20th of October 1790. At the trial at the Great 


Seſſions at Conway, a ſpecial verdict was found, ſetting forth 


the titles of 'the relpeQive parties at length: but the following 


facts are all that need be ſtated to give 1 to the qpetion 


on which the caſe was decided. : 
Both parties claimgd under hs Reverend Faule es Clerk, 


queſtion : but there was an outſtanding. ſatisfied mortgage term 
for 500 years, which had been created in June 1690, and which 


in November 1713 had been aſſigned to F. Llopd i in truſt for 


E. Griffiths the then owner of the inheritance, and under whom 


John Tones claimed as deviſee. On the 13th of June 1749 
Jobn Jones, who on his marriage had ſettled the eſtate | in queſtion 
on his wife for life, with remainder to himſelf 1 in fee, by will 
deriſed it (after his Vile's death) to his eldeſt ſon Oe * Jt 


. 0 V 


2 Nov. 22d. - 


Under cer- 
tain eircum- 
ſtances the 


Jury may - 


preſume a 


ſatisfied term 
to have been 
ſurrendered 
to the ceſui 

fue w/e: hut 


if no ſuch 


„ preſumption 
whg before and in 1749. was. ſciſed in fee of the premiſes in 0 


be made, and 


it appear 
in a ſpecial 


verdi in 


ejectment 
that ſuch a 
term is ſtill 

outſtanding 


in a truſtee p 


who is not 
Joined in 
bringing the | 


_ ejetment, ,.. 
"the ceſtui que ,» _ 7 

»/e cannot 
recover | 


Tueſday » : 2 


N \ 


5 "4 GonprITLE 


— 4 * J —_— 2 — x de Pa 1 * a p - — 
„„h„hCC es DE ID rr ⸗ e eee — tr A OI - 2 "ED Nr — — . n _ 
r Ir a an ar” ray pre RR... — 2 — -_ — - >> are, ibs A ey ge — o r r 2 2 = ** 1 1 1 "4 4 I 7 * — 2 — — 

— boy : — N ——— re 8 — pe K - 88 n 2 . . , —- N e = —_—— IS. - OR” 7 * 2 —_ — K : 2 as = 5 : \ 
Sor he rt > — 1 —— 5 — . — — rr * r — r hn ee Co ER = =: ow 5 - : AS Eu oa” 2 — „„ a ba, * \ 

4 5 — —— x — IE n ——. On 2 IRE — 8 1 ro l l \ | ara _ r 

E IG PPP 83 — — 7 — yo, ee a WS: nie = 5 — 1 1 d r — 8 -_ 22.0 4 —_—_ — 3 — 

22 — — — — — — S pt —— — — wy — ns — N — _ - 8 Im on — — — 1 * — .. 9 x 
— * Cy 4 x” x Toy — - = . - a: yn — N 8 — U vr Fn eat 5 — IS ; . 2 2 ne K 8 — - 3 8 = 

_— — — ite, ma — n+ . r= —— — - — At; : > * 3 — _ 

3 . — — — — — —— — : \ : - e . 

A „ . _ S 
2 22 4 a. — + 


oo th 4 22% LG aL. AL 
P AS. Le. BY» 3-37 75. Mee POPPE  P_AE 
- — þ ad s 8 4 
2 * 0. — 2. 8 Do > WY 9 er — x 
A nia — e Es 
Su Hom. > x 3 e — 5 — 2 2 2 — — 
8 LS - SES, 2 + 8 — —— 
ot — - — = - a = 
gl — SEE 


- 0 css IN MICHAELMAS. TERM 


0 1796. 4 for wife, ſubject to certain charges, ith” power to raiſe 2001, 5 
om mortgage for younger children; remainder to the iſſue male of 
Dem. Jonzs O. Jones, remainder to his iſue female; ; and in default of ſuch 
. iſſue to his ſecond ſon Fohn Jonet for life, remainder to his 
8 iſſue male and female; and in default of ſuch iſſue to his | 
third and fourth ſon William and Thomas Fones (as before); | 
| remainder to his own right heirs. The deviſor afterwards 


died, leaving thoſe four ſons and a daughter. In December 


5 0 8 1780 Owen Fones by leaſe and releaſe mortgaged the premiſes 


to J. Derbi biſhire in fee, for ſecuring 4000. In the releaſe it was 
declared that the reſidue of a term of 509 years created | in Fine 
1690 and all other terms (if any ſuch there were) ſhould. remain 
veſted in the ſeveral perſons who were then poſſeſſed of the ſame 
in truſt for .Derbj Hire, bis heirs, executors, c, for ſecuring the 
4001 and after payment thereof, in truſt for Owen Jones and 
FS his heirs, and to be diſpoſed of as he ſhould direct, and in default 
thereof to wait upon the inheritance, &c. In January. 1782 
Owen Jones and the repreſentatives of Derbiſhire the mortgagee 
(who was then dead) by leaſe and releaſe conveyed the premiſes 
in queſtion to W. Fones [not one of the ſons of John Jones. del! 
in fee for a valuable conſiderati8n, out of which the mortgage 
money due to Derbiſhire's repreſentatives was paid. On the 
abſtract of the title delivered to W. Jones, when he purchaſed, = 
vas this: memorandum; “ The ſaid John Fones (the above deviſor) 
died inteſtate thirty years ago, and his widow upon whom the 
above ſettlement was made died in May 1780, leaving the ſaid 
Oꝛoen Jones their only child.” In June 1790 W. Jones died 
inteſtate, leaving Evan Jones, one of the defendants, his 
nephew and heir at law, who thereupon entered on the premiſes = 
in queſtion, and has continued 1 in poſſeſſion ever ſince. In October 
1785 Gwen Jones died without iſſue; John Jones, the ſecond 4 
:ſon_of the deviſor John Jones, died on the 2d of October 1790, 
never having entered into or been in poſſeſſion of the eſtate, 
leaving Oꝛeen Jones, the leſſor of the plaintiff, his only Jon 
and heir at law. It did not appear that the outſtanding term 
created in 1690 had ever been aſſigned by F. Lloyd or his re- 
preſentatives before the ejectment was brought: : but it was 
ſtated in the. verdict that on the 25th July 1793, after the ejectmint | 
was brought, - adminiſtration of the effects of J. Lloyd, und-. 
miniſtered by & Lhya, was granted to Grifith Thomas, who on 5 
the 27th of July 1793 aſſigned the ſaid term to one 7. Grifit . 
in z truſt for Evan . the defendant. 1 1 3 
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YEAR v.07 GrorGE 1 m. 


058 this "petal: verdict judgment blow: was given for the 
leer of the F, to reverſe Which a writ of 2: erfor was TOON. 


Jones was to bee argued: this caſe 1. this unt in error, 


avi Ellis for the defendant : but when the caſe was called on, 


1 


Do 
——— 5 
e 


Dem. Jonys _ I 


ain 
Fon, : 


Lord KENTON, „Ch. J. obſerved, that on this ſpecial verdict the 
queſtion between the two' litigating parties was not open to dif- > 


cuſſion ; for that it was ſtated in the verdi& that an old term, 
which was created i in the laſt Nee had been from time to 
time aſſigned, and was noticed as a ſubſiſting term ſo lately 

as in the year 17800 in the mortgage a Owen: Fones to Derb ſhire. | 


That as long as that was in exiſtence, it was an anſwer to an 


8 brought by any other perſon. That though * 
certain circumſtances a Judge might direct a jury to preſume 


an outſtanding ſatisfied term to have been ſurrendered by the 
truſtee, yet if no ſuch preſumption were made, but it was ſtated 


as a fact chat the term ſtill continued, ſuch a legal eſtate in the 


truſtee muſt prevail 1 in a court of lar. That what was faid by 


Lord Mansfield in Lade v. Holford (a), © That he would not ſuffer 4 
plaintiff in ejectment to be nonſuited by a term ſtanding out in his 
own truſtee, or a ſatisfied term ſet up by a mortgagor againſt a mort- 
gagee, but direct a jury to preſume it ſurrendered,” muſt be under- 
Rood with this reſtriction, that! in either caſe the jury might preſume 


the term ſurrendered, but that without ſuch ſurrender the eſtate 
in the truſtee muſt prevail at law, and chat to the Propoſition ſo 


„ 


qualified he fully aſſented. „ 1 


* 


Walton, who was alſo n for the defendant in error, 


then ſaid, that the truſtee of this old term was a truſtee for the 
perſon under whom the defendant in error claimed, and then: ac- 
cording to the directions of the ſtatute 1 Ric. 3. c. 1. the term could | 


not now avail ; 5 that ſtatute enacting that 5 every eſtate, feoffment, 


gift, releaſe, grant, Oc. of lands c, made by any perſon We to any 


perſon &c, ſhall. be good and effectual to him to whom it is 
ſo made, and to all others to his uſe againſt the ſeller, feoffor, 


donor, or grantor, of the ſame, and bis and their heirs claiming 


the ſame only as heirs to the ſame ſeller, feoffor, donor, or 
grantor, and againſt all others having or claiming any title or 
Intereſt in me ſame only to the uſe of the ſame ſeller, feoffor, 
donor, « or  grantors or; his or their heirs at the t time of the bargain, | 


WAA . 
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Seger, 


„Jones 


1 1l 
Jox zs. 


0 Ric. 3 . is not applicable to ſuch a caſe as the proſent : that only 


feoffments grants &c, ſhall be good againſt the feoffors, « donors, 


as here the purchaſer was fully relieved, and 4gfui que uſe as. 
| obiter enabled to change his fegſfees; becauſe there were no words 
in the ſtatute of feoffments, grants, He, upon good conſideration,” 


of ſtrangers againſt ceſtui que uſe and his feoffees; for though by | 
the ſtatute of Ric. 3. he might alter his feoffees, yet Wee 08 


\ : . : 
þ * x JG. : 4 £ * 1 16 
- " n — N 
wy: * 


0ASE8: IN | MIOHABLMAS TERM 


28 Gale? „ e. on which Lord Bacon. in his reading on che batte « = : | 
_ ves made. this comment (a); In 1 Ric, 3. c. 1. cometh the 
great ſtatute for the relief of thoſe that come in by the party, . 


and at that time an uſe appearcth. in bis likenels ; for there is not 


a word ſpoken of taking the profits to deſcribe an uſe by, but 


of claiming to an uſe; and this ſtatute ordained that all gs 


and grantors and all other perſons claiming to their uſe; o | 


And in another paſſage (5), © There never was any ſtatute made | 
direQly for the benefit of ceſtui que uſe, but always for the benefit - 


the ſcope, of the ſtatute, but to male good bis 
Pesos, and the other came in ex obliquo.”. | 


Lord KENYON, Ch. J. It ſeems to me has Pk 3 of 5 


applies to caſes where the truſt in it's origin was created for the 


benefit of the owner of the eſtate; but that is not the caſe : 
now before us; this was a mortgage term created i in favour of 


the mortgagee. But in a court of law we cannot take cognizance 
of truſts ; and we ſhould be confounding + the boundaries between 
the different courts if we were to allow the plaintiff below to 
recover in this e jectment when there is a legal eſtate in another 


perſon. I am therefore clearly of opinion that the Judgment 


below muſt be reverſed. 


AsHHURST, J. When there are two | kinds be IR in a gl | 
ferent perſons, the one equitable and the other legal, the perſon 


having the equitable eſtate muſt call in aid the legal eſtate. before 
be can recover in a court of law. If there had been a demiſe by 
the truſtee i in this caſe the plaintiff below might have ee 


but he cannot recover on his Own title. 


Grose, J. The ſtatute of Ric. 3 only relates to conveyances ; 
originally made for the benefit 5 uſe of the then grantor'z 


whereas here the mortgage term was not created for the benefit 


of the grantor but of the morigagee. Therefore this mortgage 


term is neither within the words or the meaning of this act of 
| parliament. Then here is a legal term of 500 Fears veſted 


(a) Bae Fort 1 332. Edition of 1737: | 2 1. 5. 3 
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IN THE THIRTY.SEVE! N TH YEAR OF GEORGE mn We 8. 
in the perſon elaicging -under 7. Leys; and he not having joined 1796. 
in the ejectment, the plaintiff cannot recover. In ſome cafes the — 


„ 
GoopTrTrs 


jury may preſume the ſurrender of a ſatisfied term, and that gets Dew: Jene 5 


rid of the difficulty that exiſts in this caſe : but here it * „es. 
on the verdict that the term is an outſtanding term. 5 


LawReENCE, J. Tobterve that the adminifration de bonis non 
of * Lloyd , was not obtained until after this ejectment was 
brought, and therefore the plaintiff could not have laid a demiſe 
by the truſtee : if the jury however at the trial had preſumed 
that this term had been ſurrendered to . Jones the deviſee of 
E. Griffiths, the adminiſtration de bonis non of F. Lioya would 
have been out of the way. But as this ejectment i is brought by. 
a perſon who it appears by the ſpecial verdict has not the 
legal title, he cannot recover in a court of law. This queſtion 
has been much diſcuſſed of late years it was once doubted 
whether or not a perſon could recover in ejectment on-a Hear 
equitable title: but in Doe v. Staple (a) a majority of che Judges FD 
of this Court were of opinion that a plaintiff jn ejectment could _ 
only. recover on a legal title. The Tame queſtion was afterwards 
argued 1 in the Exchequer chamberbefore all the Judges (3), but aſe- . 
cond argument being awarded the caſe Was never brought before 8 
them again. However, according to the caſe of Doe v. Staple which © 
came before this Court on a ſpecial verdict, and the Judgment i 3 
Which caſe was never reverſed, x & take it to be a ſettled rule e 
that the legal vile muſt prevail i in a court of law. | 


With regard to the ſtatute I Ric. 3. it does ot ſeem to 75 
me to be applicable to this caſe. The Legiſlature in paſſing that 
act only intended that where a perſon having an eſtate in poſ- | 
ſeſſion conveyedd it to A truſtee to his own uſe, and afterwards ; 
= conveyed it away to a purchaſer, he ſhould not ſet up the Ed 


eſtate in the ceſtuique t truſt againſt the purchaſer ; that ; is, that Ku. 
he ſhould not take advantage of his own fraud, and ſay that : 
the conveyance to the purchaſer was defective on ace int .of | 


the legal title not t being in him, but e aa. 


(a) ies! 2 vol. 663 E PIPE rg Sis on account of hs im- By 
(%% Weakly dem. Yea, Bart. v. Rogers. | portance bf" the queſtion, it was converted 
This caſe firſt came before the Court of | into-a {ſpecial .caſe, and arguetl before all the | 
Z. R. in Fin. 29 Geo. 3. on & motion to Judges i in the Exchequer "AT 5 the | 
ſat aſide the werdi& for the” plaintiff, the Michaetmas term e 8 
Point W been were nne in! 1 Fe 2 825 
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Ew. /\CASES IN MICHAEL MAS: TERM: 
| . 796. | Walton then deſired chat a venire d. novo. might ile. . 
eee : - The Court. ſaid that a benire de novo could only be l 


JT. 

Dem. Jones in caſes where there was a defective finding in the verditt; and 

| Jett. that, though. a great deal of evidence Was unneceſſarily ſtated 

in this verdict, ſufficient facts were found to ſhew that the plaintiff 
below could not recover on account of the Jegal. title * in 
another perſon. | 


„„ a SC 353 F 
ig 


9 midi. 7 The Kine againſt The Jet of the Weſt Riding 
8 of Vonxks IRE. „ 


| The 1 Eis was a mandamus | to the Ae 1 a that it 
of franchiſes, 
that do not Th appeared to this Court © on the complaint of T, bomas. Lang 
contribute to 


the. coenty Gent. coroner of the liberty and franchiſe of the honor of Ponte. 
„ fratt, parcel of the Duchy of Lancaſter in the ſaid county of 
= ay 298. York,” that he had at the General Quarter Seſſions of the peace 
2. c. ag. er held, Oc, in and for the ſaid We eff Riding, Oc, requeſted the de- 
be gala by 4 fendants or ſuch of them as were there preſent, 6 to make an 
wy aner: order for payment of his fees and travelling expences in reſpect | 
of certain inquiſitions taken by him on view of the bodies of S. 
Gibſin and E. Pickles, and at the ſame General Quarter Seſſions 


returned to them the ſaid juſtices the ſeveral inquiſitions ſo taken 
by him as coroner as aforeſaid, in order that they the ſaid juſtices 
might examine and make ſuch order thereupon as the ſtatute 
in that caſe directs. It then recited that the juſtices had refuſed 
to examine and mike ſuch order, c, and commanded them at 
the next Seſſions to make none, Br. on VE | 
The defendants returned that the within mentioned inquiſi 
f tion taken on S. Gibſon was taken at the pariſh of Birſtall in the 
ſaid Weſt Riding; and that the other inquiſition was taken at 
the pariſh of 7. bornhill | in the ſame county ; that before and at 
the reſpective times of taking thoſe inquiſitions there were and 
ſtill are divers coroners of our lord the king of and for the ſaid 
riding, and duly elected and appointed to the ſaid office of 5 
coroner; and that T. Lang was not then nor is now one ol the 5 
coroners of and for the ſaid Riding, c. 


Chambre, for the defendants, admitted that the 1 return was ad. : 
but took ſeveral objeQions to the mandamus. 1ſt, The ſtat- a8 
Ea. 3: c. G. directs that coroners ſhall be choſen in full counties, 


5 J except 


der for lar fra . hiſe, without ſhewing 3 3 
aa | grams aer uſage, or © any other right to be coroners againſt 
he ſhould have alleged his title. 2dly. It 3s not flated in the 'writ of . 
chat che honor of Pontefract is within the Welt Riding of York- vez, 
ſhire, or that the inquiſitions were taken within the Weſt Riding ; 
ſo that it does not appear that the defendants had any juriſdic- 
tion to make the Ader whlch os are e ha the * o 
miete; 28 2101 
Landy inal was e to e theſes bjeftions: 1 vue | 
Lord Krxrom, Ch. J. ſaid there was another objection to the | 
writ, which alone was deciſive. lt does not ſtate chat the honor 
of Pontefract contributes to the county: rates, and conſequently 
the defendants had no authority by the ſtati 25 Geo. 2. . 29. (a) to 
make the order required. I he proſecutor ſhould have alleged in 
the writ all thoſe facts which are neceſſary. to ſhew that he was 
entitled to, the relief prayed, and that he Had a right to call on the 
magiſtrates to do chat for OT e e 323 Is he : 
ſued out this compulſory. v writ.” 1 will 


Per * The: 9 45 HE Let the writ be quaſhed 


** iv 


la) Seck 1. enafts that for every inqui- | the county r. ratet ſhall 2 ended to 2 Fenn - 
fition taken- by a coroner for any townſhip under the act, but hill only" have ſuch fees 
or place contribatory to the rates, directed 'apd. Allowances as they were b before 1 2 | 
by. an act 12 Geo, 3. e. 29, he ſhall have to, or as ſhall be given to them by the pe 
205. 3 and ſect. 5. enafts that no coroner of | {ors "mY whom * are _— 
any liberty or franchiſe. not contributory 0. £3147 1601 
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iT- . Wedmfiay, 
Prexzaixg again T s and another. ;- Sow 


RES PASS againſt the defendants, who. had ſeized r 8 PI 


tain circum- 
hides, as viewers and ſearchers of leather, uader ſtatute EE be 


2.7ac, I. c. 22. The defendants, finding they could not juſtify * | 
the ſeizure, the lather having been improperly ſeized, applied ceedings in 


an action of 


to the plaintiff's attorney to ſettle the matter, offering to pay treſpaſs for 


the price of the goods and the coſts of the action; to which the race, the 


attorney ſaid, that the leather was but worth 10/., and that „ 


the plaintiff only wiſhed to recover the value, but that he had Rete . 
no authority from the plaintiff to compromiſe, and therefore he eee 
referred them to the plaintiff himſelf. The plaintiff, on an ap- the cofts of 
plication to him, ſaid that he had left the matter to his attorney: I - 
and on'a 1 refuſal * the plaintif to * the value 
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Peer Another. 


ther proceedings ſhould not be ſtayed. . 


i” FR goods and the coſts, A rule was Sbttdnsd, Mutec 0 5 


oF, delivered, calling on the plaintiff to ſhew cauſe why, on the 
defendants undertaking to reſtore the leather or to pay the value 


CASES IN MICHAEEM As. 


4 wal” 
2 — 


of it to the plaintiff together with the coſts 1 the wy all furs 1 


Eꝛpſtine no ſhewed cauſe againſt thay alles 6d laid, ain: i N 


appeared that the plaintiff never conſented. to take the ſum pro- 


poſed, and that this application could not be granted without 
his conſent, the preciſe value of the goods taken not being neceſſarily 
the criterion by which the j jury muſt be bound; that the quantum 
of damages to be recovered muſt depend on the circumſtances 
of the ſeizure and the inconvenience ſuffered by the plaintiff; 


and that as the declaration was not yet delivered the- plaintiff might - 
perhaps introduce in it a per quod, and ſeek to recover ſerious 


damages, of the W of Moron: the. Court were not the 8 8 


| per Judges. 


Lord KENYON, Ch. 1. E Cithe, 53 85 Ricks! the Cm 
mon Serjeant, and Dampier, in ſupport of the rule.) F ormerly (% 


ſuch an application as the preſent would not have been ſuc. 


- ceſsful. The Court, in anſwer to an application to bring goods 


into court, uſed to ſay they had no warehouſe for ſuch purpoſe; 


and the rule was confined to the inſtance _ of bringing money 
into court. But of late years it has been uſual to grant (0) 


ſuch applications as this, when a fit caſe has been brought 
before the Court for that purpoſe. And this appears to be ſuch 


a caſe; the officers in ſeizing the goods in queſtion made a 
| miſtake; but no damage whatever to the plaintiff is ſuggeſted, 


and there ſeems to be no pretence to ſeek for vindictive damages. 


And as the defendants have offered to make every compenſation 


which juſtice 1 1 think we ought to muke 5 rule 
abſolute. e | 


| Rule abſolute I 


4) Vid. Salk. 597. n v. Parry, | © vid. 3 Barr: 1 IP 4 Cooke: v. l 
2 Str. 822. Olivant v. Perineau, ib. 1191. | gate, Barnes 281. But this N to be 
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Fr. Rur "Ha been SVs "Ml on I. ar to . 
cauſe why the declaration, which was in an action for uſury, 


ſhould not be amended by altering the times of payment of certain 
notes in which the uſury was charged to conſiſt. 
that the ſtatute of limitations had run, ſo that no new 7 tion could 


now be commenced. 


And on this ground 


It was admitted 


Erſkine ſhewed cauſe againſt. the rule; contending thi the 
amendment prayed for was in effect to enable the plaintiff to bring 
| a new action after the time limited by the Legiſlature in ſuch caſes 
was expired, which was never. allowed in penal actions. And 


he cited Goff 9. t. v. Popplæwvell (a), and Steel qt. v. "OY (5), 
where ſuch applications had been refuſed. 


— 


| Gibbs and Burrough, contra, denied that any ſuch ele had been 
laid down, as ſuppoſed, in the caſes cited ; for there the Court went 


on the ground that unneceſſary delay had been uſed by the re- . -. 
ſpective plaintiffs ; and they thought it contrary to the policy of 


the law and to the poſitive directions of the f ſtatute . Eliz. . 
to permit informers to keep ſuch actions hanging over the heads 


of defendants for ſiniſter or vexatious purpoſes. 47 
| thoſe caſes the action had been depending four years; ; in the 
Whereas here the offence was committed 


ſecond above two years. . 


In the firſt of 


in September 1795, and the action commenced i in Eaſter term laſt; 


and the plaintiff could not have proceeded to trial before the laſt 
aſſizes, when he had intended to try the cauſe, and had given notice 
accordingly, but was obliged to countermand it on account of the 
abſence of a material witneſs who kept out of the way for fear of 
an arreſt by the defendants. for a conſiderable ſum, in conſequence 
of which the plaintiff had not been able to ſerve him with a ſub- 
poœna, although it had been taken out above a month before. 
In Mace 9. f. v. Lovell (e) a ſimilar application was granted to 
amend a miſtake in the ſum lent after the record had been carried 
down to trial; and there Afton, J. ſaid that amendments had been 
made after the ſtatute of limitations had run; and that at common 
law there was no  diſtiaQion | in this reſpect between qui tam and 


4a) Aue 2 * 705. 
(5) Ante 6 vol. 171. 


4 — 


(e) 5 Burr. 28 53 33 and vide ng v. 


. 


The Court 
will grant 
leave 10 a- 
mend in pe- 
nal actions, 
even after the 
tine limited 
for bringing . 
a new action; 
provided the 
plaintiff ha: 
not been 
guilty of any 
up geceſſaty 


ny in pro- 


ecuting his 
ſuit, and the 
amendmenc 
prayed for 
does not 1 
t 0Zuce any _. 
new ful ftan- 
tive caule of 
On. 


Miluer, 2 Burr. 1098. where the Court gave | 
leave to amend as to the date of the note on 
which the 1 Was aſſigned. 
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Sir s. 
7 mr, Kut. 


| =. 


Wedneſday, 


Nov. 23d. 


After the du- 


ties of exciſe 
are charged 
on waſh made 


ſpirits, by 
26 Geo. 3. 


C. 73, if any 


part of the 


_ waſh is loſt 


by accident 


turer cannot 
be relieved 

from the re- 
ſpective pro- 


portion of the 


duty, as for 
an over- 
charge. 


AM 


ET IN MIGEKEUMAS ET 155 


dell ee F b the Court granted fuch an 1 io 
| Groſs v. Kaye (a). though after the time limited for bringing a new 


; action, on the ground that there had been no unntceſſaty delay. 


Lord Kenyon, Ch. J. This is an application to the eee 
of the Court; and in theſe caſes we muſt take care that the plaintiff | 
. | ſhall not unneceſſarily hang bis actien over the head of the de- | 


| Fendant:: ; but no ſuch conduct i is imputable to the preſent plaintiff, 


5 and the caſe laſt cited is an authority i in point for our granting the 


plaintiff leave to amend, though | the time limited for brineing . 
new action is expired; ; inaſmuch as the amendment prayed for is 
not to introduce a new ſubſtantive cauſe of * bur e 0 


| rectify a miſtake i in ſetting out the notes, . 


3 


| "Mite ablotins 0. 


the name of Mr. 2 whicroughr 0 here z 
been Mr, Draves. ; 


At Curiam, 


*' 


(a) Sb vol, Ms „ 
(E) Ld. Kenyon obſerved a Ades in the 
report of Crojs v. Kaye, ante 6 vol. $44 ity | 


| ds : ts KI is again B. Stxs. | 


"_ 


Tos Statdte 26 89 3-4 c, 7 z. 74 1. Aiken fves tte Wormet e 
granted on "low wines and ſpirits for home' cotſumiption, And N 


ein len thereof grants a duty of 6 d. on every” gallon of fermented 


for extracting 


wort or waſh made for extracting ſpirits for hbme 'eonſityption, 
payable by the diltillers. 


5 FS 


5 65 he 2. the duty" is ue der the ma- 


are extended to o this; 3 and bah others! the Oy on conta 


the manufac- 


in the 1 M. 2 M. c. 24. 7 1 3. whereby Juſtices of the pese 


within whoſe Juriſdiction any brewer inhabits," pon complaint 


made to them of any overcharge returned upon” him by any df 


the gaugers, are to hear and determine the ſame, and o due proof 
0 diſcharge or. acquit ſuch brewer of ſo much of his cha rge as ſhall 


be made out. A complaint was made by Jobn \ Cook and others 
diſtillers for home conſumption before two Juſtices of the peace, 

that the complainants on the 1 th of January 1795 were charged 
dy the officers of exciſe, {uryeying their diſtillery, i in 2081.25.84. 

for the duties upon 6244 gallons of waſh,” the ſame having been 
loſt by the burſting of the waſh tub or till in which it Was con- 
tained, and while it continued to be waſh, whereupon they prayed. | 


to be acquitted and diſcharged of the overcharge; and that the 
: defendant Siles, being the collector of exciſe, might Thew cauſe 


why they ſhould not be ſo diſcharged. The parties were accord- | 


1 1 


the 15th of Fombry 1995 were and till are "diftitlers for home E 


— YE _ mme II. = 
ſuperv ir af edle . upon vith that the ara eee n The 


conſumprion at Stratford in che county of Eſtr; that on thät 
day he, as the proper. officer, attended at their diſtillery, purſuatit | 
to notiee of their intention to charge their All with waſh, Oc, to 
be diſtilled into do wines and ſpirits, when he gauged the faid wan 
which was in a veſſel called the ninth-back, and found therein _ 


12,489 gallons of waſh, upon which he changed the duty, and - 


continued in the diſtillery until the whole of the waſh was put inte 


the walb- ſtill in order to be reduced into ſpirits ; 
and ſealed the ſtill about fix o'clock in the ime evening, and left 


That he locked 


the premiſes after having made his charge according to the gage, 


and entered it in his book. That afterwards in the lame evening 


about ten o clock, having reveiyed 2 meſſage from the complalnatits 
that the ſtill was burſt, he immediately attended, when he foutid 


the fire withdrawn from under the ſtill, Which was leakivg ; aud 


he, at the requeſt of the complainantz, unlocked the diſchatge 


cock, iti order to let off the waſh in the fill, to prevent the ſane | 


from ſetting fire ty the premiſes; that the quantity bf waſh meti- 


tioned in the complaint, vis; 6244 gallons, War thereby by inevita- 


ble accident loft and de eftroyed to the complainants, without any frat 


or colluſion of them or any other fron ; ; that the complainants now 7 
ſtand charged in the whole duty on. the ſaid 12,489 gallons of 


fermented waſh; and that the duty upon the quantity ſo loft 
That when the witrieſs gauged the 
waſh and charged the duty thereon, the ſame was in a fertiietited 
Kate, being the ſtate i in which the duty is always charged; and that 
before he returned to the diſtillery at the time the accident hap- 


amounts to 208 J. 2 5. 84, 


pened about half of the whole quantity, of waſh with which the 
fill had been charged was drawn off into low wines and ſpirits. 


The defendant being called upon admitted the facts to be true, but 
objected to their inſufficieney in law to authorize the juſtices to 
diſcharge the complainants of the duty; whereupon the juſtices 
adjudged that the complainants be diſcharged and acquitted of the 
daid 2081, 25, 8 d., being the — on the ad 44 Ws. * 


| fermented waſh, ge. 


This adjudication of acquittal was removed by certiorart into 


this court, and in laſt Michaelmas term 
N p 


Vor. VII. 


| | Wed 


; 2 


Sikts, 


1 


1 
. Kino 
againſt 
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| Mord for the Crown ftated his objeAions to it, that the auty U b 
attached, and could not be withdrawn again; and that this wWas not 


ſuch an oyercharge within the meaning of the acts as gave the ma- 
5 giſtrates juriſdiction to inquire into it. The wald r 


1 ; ſtood. over 
with a view to an accommodation, but that falling, e 


WS * = 


Erfline now ſhewed cauſe againſt a rule for eden) the order of 


the magiſtrates ; and, contended. that within the ſpirit of the acts of 
parliament this might be conſidered as an overcharge; becauſe 
owing to the inevitable accident which had happened, the trader 


had been charged with a duty for a greater number of gallons of 


ferniented waſh than 1 in truth he was ultimately found'to be poſ- ' 


ſeſſed of. The duty was levied upon the ſuppoſed profit of the 
trader. Formerly i it was collected upon the commodity after it was 


diſtilled into low wines, which was the next proceſs to making the. 


fermented waſh; but by the late act it was to be taken while it. : 
continues in the ſhape of waſh; while it continues in that ſtate any. 


of the acts are levelled. 


error in the calculation of the quantity may be eaſily corrected, and 


- ought in juſtice to be ſo in this inſtance, becauſe the duty is cal- 
culated in this early ſtage with a view to the ſuppoſed quantity 


that the commodity will yield when it is completely manufac- 


tured. Beſides this diminution in the quantity was made by the : 
act of the officer of the Crown; ; and therefore any preſumption 


of fraud is entirely removed, againſt which alone all the provitjons . 


The Attorney General contre” One principal ET for reckon F 


| the duty from low wines to fermented waſh was for the purpoſe E 


of ſubjecting the trader, inſtead. of the public, to the hazards at- 


| rending the ſubſequent ſtages of the manufactory; ] and the duty ä 


was calculated accordingly, with an allowance in reſpect of ſuch 
poſſible accidents as the preſent. The duty attaches as ſoon as the 


officer has gauged the waſh and aſcertained the quantity, after 


which the commodity is at the entire riſk of the diſtiller; and this i 


is ſo well underſtood, that it is frequently the ſubject of inſurance 


againſt accidental loſſes. The very point in queſtion Was de- 


cided in favour of the Crown by the Court of Exchequer; in Lip- 


trapp's caſe E. 36 Geo. 3. And it is a point of great importance to 
the revenue to have it aſcertained, that when once the duty has at- 1 


tached upon any commodity, the public have no concern with any, 


ſubſequent loſs or deterioration, to which it may be ſubje& in the 


hands of the manufacturer. It was the V of the law to eſta- 


- blih Z 


Mm THE a mR Y SEVENTH YEAR or GEORGE 1 um. 


| Miſh this rule in order to weten the numerous frauds which. 
were formerly practiſed. . 

Lord Krnron, Ch. i. This i b led to hs: a 
caſe of h hard: on the part of the diſtillers; and therefore we 
wiſhed it to stand over to afford them an opportunity of petitioning 
the Board of Treaſury f for relief; but upon the law of the caſe 
there is no difficulty. I am ſatisfied that this is not one of the 


caſes over which the Legiſlature intended to give the magiſtrates 
juriſdiRtion ; but that the clauſe referred to in the ſtatute of W. & 5 
M., whereby power is given to them upon complaint of any ee 


; ' The Kine Kine BP 


ag aint 
"BY Sites. 


charge to afford relief, muſt be confined to overcharges of the duty . 


which were ſuch at the time when the charges were made by the 
officer. But that clearly does not apply to the preſent caſe; for at the 
time when the charge was made it was accurately caleulated, and the 


diſtillers were liable to pay the whole duty aſſeſſed upon them. The 5 


loſs which unfortunately happened afterwards can in no ſenſe con- 


vert this into an overcharge, but is a matter altogether of diſtinct 


conſideration. The conſequence i 18 that this adjudication muſt be 
quaſhed, the magiſtrates having acted out of their juriſdiction. 
ASHHURST, J. declared himſelf of the ſame opinion. 


' GrO8E, J. There can be no doubt on the law of the a 


The queſtion whether there were an overcharge or not muſt de- 


pend ſolely upon the fact whether the duty were charged too 


much at the time. It appears by the 16th ſection of the 26 Ges. 3. 
c. 73. that the duty i Is chargeable before the waſh is put into the 


ſtill; which was done accordingly i in the preſent caſe. And there 
being no pretence for ſaying that there was any overcharge at that 
time, the magiſtrates had no authority to make any allowance in 


reſpect of the accident which happened afterwards. 1 
LAWRENCE, J. The time when the charge of duty! is to be 


made is deciſive in the preſent caſe; and as that is required to be 


done before the waſh i is put into the ſtill, and was done accurately 


in this caſe, there is no ground for ſaying that the diſtillers were 


overcharged by tbe officer; and therefore the magiſtrates have 


acted without any juriſdiction. Neither can it be ſaid that the let- 
ting out of the waſh from the ſtill was the act of the officer, as 


ſuch; for he was then acting as the. ſervant and at the requeſt of 


the owner, who called on him for aſſiſtance 3 in an hour of diſtreſs, 


and not in virtue e of his office, 5 
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An attorney . 
is not liable 
to be aſſeſſed 
in the poor 
rates in reſ- 
pect of the 

profits of his 
Profeſſion. 


N edneſaay, 
Nov. 23d. 


In an action 
for uſury the 
borrower of 
the money is 
a competent 
witneſs to 
prove the 
whole caſe, 
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The Kine axanf Joux s SrakTiranT. 5 
T= Shanda appealed. to * Quarter 1 1 Pre ofon i in 0 | 
_ Lancaſhire againſt a poor rate, in which he was aſſeſſed g 
24. 34. in reſpect of his profits and fees of his profeſſion as. an at· 
torney : The. Seſſions confirmed the rate, and ſtated the following 
caſe for the opinion of this Court. The appellant is an attorney 
at law, and an inhabitant practiſing within the borough of 
Pręſton. There are many other attornies alſo inhabiting and 
practiſing in the borough. The uſage. of rating attornies for the 
profits and fees of their profeſſion firſt commenced by an alleſſment | 
made for the relief of the poor in the year 17 32, and has ever 
ſince prevalled, ſuch attornies being rated according to the ſuppoſed 
profits and fees of their profeſſion or buſineſs ; ſome at 125. others 
at 9c. and others at leſs ſums in each rate or aſſeſſment. Obieg. . 
tions have frequently been made by the attornies ſo rated to the 1 : 
gality thereof, and in ſome few inſtances payment has from time 
to time been reſiſted ; but no appeal to ſuch rates or aſſeſſments 
has before been brought to trial. The ſum of 24. 34.1 is no more 
than the appellant's Juſt proportion or ſhare towards the rate, if i in 
reſpect of ſuch his profits and fees of his profeſſion he is legally 
bound to contribute any thing towards the relief of the * of 
the borough. „ 5 N | 
Scarlett, Who was to have argued | in ſupport of the order of 
Seſſions, admitted that the rate could not be ſupported. 
The Court ſaid there was no > doubt i in the caſe; and they 


Quaſhed the order of Selſions (a). 
0 Vid. K. V. + Hogg, antes I vol. 77 3 and * v. 23 4 vol, 771. 


— 


Sulrn qui tam againſt Ra 


"HIS. was an action for ail tried 1 Lord Kok Ch. bo 

at Guildhall. In order to prove the caſe, Bromer the borrower 
of the money was called as a witneſs; and he gave in evidence 
that on the 17th of September 1795 he borrowed of the defendant = 
goo. to be repaid on the 3d of October following, for which he was. . 
to pay 114. as intereſt. That on the 1 3th October 179 5 he bor- 
rowed of the [defendant 2000. more, to be repaid on the 26th 
of the ſame month, for the loan of which he \ was to pay 421, and 


5 75 doth 8 


| ROE n m1. „ 
» hath hs der lone 2 Waben were 405 at the be 1 _ 
mes by Bromer's drafts on his banker, which were duly honoured = | 
That he was. fill indebted to the defendant i in the ſum of 40 9 
on 4 running account for this and. other loans of money. Brome. _ ' 
| had before the trial become a bankrupt, and had not obtained bis - 
2 certificate. It was - ohjected at the trial that he was not a com- 
petent witnefs, on the ground of Intereſt; but Lord Kenyon, Ch. J/ | 
over- ruled the ohje: ion and the plaintiff obtained a verdict on the 
Counts, ſtating the two tranſactions above mentiened, there being Y 
other uſurious tranſadtions Rated 3 in anner eee dene were way. 5 
a proved. | | 
A rule having 8 heel on 2 Spicy Jos, wile on a 
plaintiff ta ſhew cauſe why the ae Mou not the * adde. 700 ER 
a new trial bad on this ground. „„ 
Late, Dalles, and Giles were now to | have ders cou bar 4 
the Court defired 2 | 
Erſkine, Garrow, t Gibb, er vi to faves: their rule. They 
| =, cantended that the bankrupt. was an interefted witneſs, becauſe. 
| he was called upon to impeach the legality of certain money tranſ- 
actions, which were items of the general balance that he owed: 
to the defendant; for which if he does not ohtain his certificate, 
the defendant may ſue. bim directly; ; and if he does abtain it, he 
is equally intereſted in diminiſhing the amount of the debt jo be 
| proved under his commiſſion; being entitled to the ſurplus of ais 
eſtate, if any, or to an allowance j in proportion to the dividend thas | 
bis eſtate will produce. Even admitting, aecording to the authority Sw 
of Abrahams g. t. v. Bunn a), that Bromer would have been a 
competent witneſs, . after other proof had been given, that hie 
drafts. were paid, yet here he was called to prove that. fg 
himſelf (5), and the repayments ſtated to have been made were 
merely payments upon the general account between the witneſs 
and the defendant, and not diſtinct tranſactions. It is true that 
the Court in the caſe of Bent v. Baker (e) ſeems to have conſidered 
that the objeckion only went to the credit of the witneſs, unleſs the 
verdict in the particular cauſe would be evidence for or againſt 
him in another ſuit: but they alſo. conſidered that an intereſt ia 
the event of the cauſe went to the competeney of the witneſs, And 
here the verdi would be ſuch an impeachment of the: tranſaRions — 


(a) 4 Bure. 2261. LD i ee ſwore he had Auen to he defendant. 
(5) The bankers' clerk alſo proved ſuen (c) Ante, 3 vol. 27. 
and ſuch ane to dave been N which" 2 e 
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' that the Lord Chancellor would not permit the i items in . ac : = 1 
— . to be proved under the commiſſion, which would reduce N q 
the defendant's balance. In Bearda q. t. v. Afton," in 1 788, Lord 3 
Kenyon, Ch. Je at Niſi Prius refufed to admit the payee of A note, $0 
who had indorſed'i it, to prove it uſurious until proof had been given | 
Rod by. ſome: other perſon that the note had been paid. And in a * 

df Notbero v. Elton, Sittinigs after Trin. 31 Geb. 3., which was 

1 ſubſequent to that of Bent v. Baker, the action being brought by ; 

ode who bad chartered a” ſhip againſt” the under-writer of A 
policy, upon which a loſs had happened, and the defence being 8 


that the ſhip © was not ſea-worthy ; Lord Kenyon refuſed to permit 5 


the owner, Who was called as a witneſs, to prove the affirmative, | 


on the ground of his being intereſted i in the evept of the ſuit ; be- 


cauſe if the defendant had a verdict On that ground, the plaintiff ; 


-would have a remedy. over againſt the witneſs; ; and yet the ver- : 


dict in that cauſe could not have been n in evidence | in n 


action againſt the witnels. 
Lord KENYON, Ch. J. The MY of Bent v. Bale- lai deen 


5 clear and certain' rule by which I have ever ſince endeavoured 8 


to regulate my opinion in cauſes coming before me at Ni fi Prius, 
though probably I may not have decided properly i in every in- 

ſtance, when called upon to form an opinion on the ſudden. The 

rule there laid down was, that no objection could be made to'the _ 
competency / of a witneſs upon the ground of intereſt, unleſs he 5 
were directly intereſted i in the event of the ſuit, or could avail 
himfelf of the verdict in the cauſe, ſo as to give it in evidence 
on any future occaſi ion in ſupport of his own intereſt, We are 


no called upon to review that deciſion; and the caſe of Abrahams | 


v. Bunn has been cited. The report of the latter in Burrow i is a very 
full one; but I have a MS note of it ſomething: fuller. © Lord 
Mangel there ftated. the great doubt and contradiction which | 
had long prevailed 1 in the caſes. upon the diſtinction between ob⸗ 


jections which went to the competency and ſuch as went to the 


credit only of a witneſs. 


That the Courts had long been miſled 
by the authority of Lord Holt in deciding the caſe of the King 
v. Whiting(a), where upon an indictment for a cheat in obtaining 4 


e 8 ſubſeriptions to a note of 100 J. inſtead of 515 he rejected 


the evidence of the maker of the note; becauſe if the defendant 5 
were convicted, Lord Holt ſaid the verdiet would be, ſure to LIE: : 


"* Gall 28 3 
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SEVEN' 1 YEAR OF GEORGE. i. 


| opportunity of reviewing. his own. opinion and that of Lord 


Holt, and was then ſatisfied that the objection went only to the 
credit and not to the competency | of the witneſs ; and that, as 
* bearing of t the verdict, he, ſitting as a judge, could only bear of | 


"Kind? x in an . on th note. to influence” the jury. SET 
© this deciſion Was followed by Lord Hardwicke in the King A. 
Nunes (a); but that in the King v. Bray 63) his Lordſhip had an 


1796. 

Surren 
2% 

90 Faker Ke. . 


| Judicially ; and if it could not be afterwards given in evidence f 
for the witneſs it was no objection te his competency. Lord 
Mansfield alſo obſerved that ſince the King v. Whiting great © 


light had been thrown upon the ſubject by three decided caſes; 


thoſe of R. v. Bray, t the Ea India Company v. Goften, and Bailie 


v. Mi lon before the delegates.” | And he laid it down as a rule 


that the objection to a witneſs on the ground of future intereſt 155 


only went to his credit, unleſs the judgment could be given _ 


evidence for him in any other ſuit. Now that was: the very point 


decided in Bent v. Baker; and therefore the authority of that caſe 


ſtands fully confirmed. 


pen the authority therefore of all 
theſe caſes I am. clearly of opinion that Bromer was a competent 
witneſs in this caſe; and that the objection to the ſituation in 


which he ſtood went * to his credit, of which the Jury alone 


were to judge. | 
The other Jolges eee, 


4 ” 
* * # . 
* ” 


(a) 2 Wa 1043. . 


6 Vie Bell v. Harwoed, ante, 3 vol. 368. 
() nes ſe Hard. 558. 


8. P. 
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ON the trial of this ejectment at che laſt aſfzes before Lord 
Ch. J. Eyre, the defendant, who was tenant to the leſſor 


juſt before Mirhaelmas 1795, and was to quit * at Lady-day 
which will be in the year 9 The plaintiff 8 counſel anſwered 
17, that this was evidently” * miſtake in the notice delivered 
to the tenant, the copy which was kept by the party ferving it 
being in 1996; ; N that the words, „which will be,” that preceded 
the © year 17955 ſhewed that it was proſpective. adly. That 


there was evidence of a parol notice, the written notice objected | 
| h | to 


Seeg 
Nov . OS: 


F notice * 


livered to a 
tenant at 


of the plaintiff, ohjected to the notice to quit, which was ſerved A 


1795, to quit | 
at Lady - 


* day aubich 


90 will be in 


„ the . 
1795 was 
held to be 
a good notice 


to ** At 
Lady-dayß 
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was to get 
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them and to 
pay for the 


engraving; 


held that a 
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for that pur- 


poſe was not 


a a delivery to 
A. ſo as to 


defeat B. “s 
right of ſtop. 
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GASES In. MICHAELMAS TERM. 


_ wile 1580 given 10 che defendant I an agent 10 the leder I 
of che plaintiff after a converſation i in which che latter faid that 
as the former would not agree ta che terins propoſed for a new 
eaſe he was directed to give him notice to quit at the nent Lady. 
day. The plaintiff however was nonſuited, leave being reſerved 3 
to enter a verdict for him if this Court ſhould be of opinion that 
either the written or tho parol natiee was fulſiient. | 

A motion 40 ſet aſide the nenſuit having deen according 
made on 6 former day, it Was now 9 by * 1 
counſel. But, . 

Lord Kg YON, ch. J ſaid the time how the ngticy was 5 given 
and the words in it © which will be” manifeſtly ſhewed thar this 
was a notice to quit at the then next Lau- day; and the conduc ' 
of the parties alſo ſhewed that they ſo conſidered it. Then the 
year 1795 in the notice mar be gene as 0 impoſſible year. 

Per Curiam, 15 TR mh "me: abſol 

I. Blanc Serjt. alt Wi alon 65 he phintiff, e 

ln and wat ak the defendant. BFR 1 


S gen Monez- . 


Tuo OVER for ſome articles of Plate. At the wit at t the laſ 
Wincheſter Aſſizes, it was proved that on the 2d of April 
about 6 o'clock in the evening the plaintiff went to the defendant's 


ſhop at Southampton, and agreed to purchaſe the goods | in queſtion 
of the defendant, a ſilverſmith, at a certain price; and wiſhing | 
to have his arms engraved on them, the defendant ſent for one 
Seed, who uſually engraved for him, to engrave the arms, and 
who was directed by both parties to bring back the articles to the 
defendant, who was to pay for the engraving. The plaintiff: at 
the time of the agreement paid the price of the goods in notes of 
Meſſrs. Shaw, who kept a bank at Southampton. Beforg this hour 
in the afternoon Shaw's houſe was ſhut up for the day; and 
in conſequence of the failure of a houſe in London, Staples and Co., 
at which. theſe notes were payable, the houſe of Meſſts. Shaw never 
opened again; and Staples and Co. and Meſſrs. Shaw. were after- 
wards declared bankrupts. Seed, having engraved, the . 
brought it back on the next day. (Sunday) to the defendant, who 


without agreeing to run the riſk of the notes: deing bud, aud ile notes turn out to be worth _ 
will not be conkdered as payment, 


IN {THE TH 4IRTY-SEVENTH YEAR DF GroOE ul. 
paid kim for Bis work. On behalf of the defendant it was ob- 


jected that under theſe circumſtances the plaintiff was not. entitled q BET. 


to recover, becauſe the goods had never been delivered to him or 


_ ito any perſon for him, Seed. being the ſervant. of the defendant and 


not of the plaintiff, and the plaintiff not having paid for the goods: 


but Mr. B. Thomſon, before whom the cauſe was tried, ſuffered 


the plaintiff to take a verdict for the amount of the goods, referv- 


ing liberty to the defendant to move to ſet it aſide and to enter a 
nonſuit, if chis Court ſhould be of opinion that the plaintiff was 
not entitled to recover. And a rule having boon obtained on x 


Former day for that-purpoſe, - 


| Gibbs and Pell now. ſhewed a TY ir. . It. The 0 
were delivered to· the plaintiff; or ſecondly he paid for them; 
and in either caſe the plaintiff is entitled to retain the verdict. 
Firſt, they were delivered to Sced; and a delivery to him for the 
purpoſe of engraving the plaintiff's arms on them was in law a 
delivery to the plaintiff. The contract of ſale was complete; by 
that the property of the goods in queſtion was veſted in the 
plaintiff, and the mere circumſtance of the notes not being after- 
Wards paid could not reveſt the property in the defendant, there 
being no pretence to impute fraud to the plaintiff. The ſale 
transferred the property to the plaintiff, and the right of property 
carried with it the right of poſſeſſion- The goods had been ſo 
far delivered to the plaintiff that, according te the caſe of Zick-: 
barrow v. Maſon. (a) and other deciſions on this ſubject, there 
was an end of the defendant's right to ſtop the goods in tranſitu. 

| Secondly, there being no fraud in this caſe, and the plaintiff not 
knowing that the notes were invalid, as the.defendant.took them 
in payment and did not accept them ſpecially and on condition 


| 1796 W 


againſt 


Mosse. 


only that they thould be paid, he became a purchaſer of the notes. 


In Clerk v. Mundall, 12 Mod. 203. Salk. 124. 8. C. Anonymous, 


12 Mod. 408. Anonymous, ib. 5 17. Bull. M. P. 277. and Ward v. 
Evans, 2 Ld. Raym. 930. a diſtinction was taken between thoſe 


caſes where a note is given at the time of the contract in payment 


for goods ſold (as the preſent caſe is) and thoſe where it is given 


in payment of a preceding debt; and in the former it is {aid to be 


a purchaſing of the note. But even if theſe. notes were not taken - 
as payment for the goods ſold, the defendant cannot treat this mode | 
of payment as a nullity: but he may ſue the plaintiff either on his | 


contract for goods ſold and delivered or on the notes. 


(a) . 2 oh 63. and 1 . Bl, Rep. 205% 


Vol. VII. | =”. Burreugh 


56 css 18 MICHAELMAS TERM. 
1796, Jv ee in bg the ruſs, were hopped 0 5 
S the Court.. 
| - Lord KENYoN, Ch. J. This i is an were of i ingenuity on 4 
- part of the plaintiff, It is an unjuſt attempt by him to take from an 
honeft tradeſman certain poods which the latter meant to ſell to him Is 
on receiving a fair price for them; and the queſtion: now is whether 
the defendant ſhall be compelled to give them to the plaintiff with- 
out being paid for them. To be ſure if the law were with the 
Plaintiff, we could only lament it: but the law and juſtice of the 
caſe are cleatly in favour of the defendant. If the defendant had 
agreed to take the notes as payment and to run the riſk of 
their. being paid, .that would have been confidered as payment, 
whether the notes. had or had not been afterwards paid; and 
that is. all that is proved by the caſes that have been Wo 
but without ſuch agreement, the giving of ſach notes is 
payment (a). Conſider what were the facts in this caſe; by 
plaintiff went to the defendant's ſhop to purchaſe the goods in 
queſtion; the price was agreed upon z the goods were not to be de- 
livered then, but were to remain to be engraved at the defendant's 
expence; and while they continued in that ſituation, according to 
all the caſes that have been determined on the ſubje& of ſtopping 
goods in tranfitu, they were only in tranſitu, for there had been no 
complete delivery to the plaintiff. It afterwards turned out that 
the price totally failed, the notes not being paid; and yet it is con- 
tended by the plaintiff that he may retain this verdict; he does 
not pretend chat the juſtice of the caſe is with him, but ke ſays he is 
intrenched in a point of law, and may recover the goods i in queſtion, 
and compel the defendant to bring another action againſt him for 
the price of them. But I am moſt clearly of opinion that there was 
no final delivery of the goods to the plaintiff; that as long as they | 
were in the hands of the engraver, who was employed by the de- 
fendant, they were at the moſt only in tranſitu, and the price not 
being afterwards 18 that the defendant had a right to retain 
them. 


GRross, J. This caſe has been Ga on behalf of the Sata a 
as if the goods in queſtion had been ſold and delivered to him; if 
they had been delivered to him, the property would have veſted in 
bows and be e might haue recovered the value of hem in rover: 


— * * ; 


bY Vide Packford v. 2 ante, 6 a 54 


1 . 
* 
: 
of 

* 


| N ** | | 55 e 
N THE rm T\ EVENTS YEAR or erbidk mr. & 67. 
fon of the deferdatit or of the perſon Whom he employed to en- 1796. - 
grave them; they never were delivered to the plaintiff, I think PR 
that under theſe eiteumſtances · the defendant could not recover the ha 
value of theſe goods in an action for: goods fold and delivered, 
though perhaps he might have declared as for goods bargaitied and 
ſold without a delivery. The zuſtice of the cafe is alſo with the 
defendant; the plaintiff went to the defendant's ſhop utdet pre- 
tence of buying theſe goods for ready money: ; that which he gave 
as money turned out to be worth nothing; and therefote it would 
be unjuſt that the plaintiff ſhould take the goods without paying 
the price that he had agreed to give for chen 
LAWRENCE, J. When the plaintiff weit to the dekeldadte 
Jhop, the underſtanding of:the parties was; that if the defendant 
Vould get the plaintiff have the goods in queſtion the latter would 
give him notes which would bepaid when preſetited:: but it turbed = 
out that the defendant never could obtain the money for the notes; li 
and therefore there was -elearly no payment. Then it was con- : 
tended that the goods were delivered to the plaintiff: but there i is 
no pretence to ſay-that Sea: was the ſervant of the Plaintiff; 6 
the contrary he was the ſeryanit of the deferidant; and, withou 


overturning all the cafes om the queſtiori of ſtopping £50ds i in tran- 
ys we cannot MO the' en to retain this verdict, 


C | Rule abſolute „ 
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Maxron 13 anelber Kllignees of Laxowiry A Kean 
N Bankrupt againſt Moon. 


"HE Defendant, Htheriff of the county of Leicgler, kaving on 4. haviog 


Qed 
the 19th of January 179 5 taken i in execution, at the ſuit of ke Canal 


the Oalbam Canal Company, the goods of the bankrupt, this action gon Pany 
was brought by his afſignees i in order to try, amongſt other things, and pridges 
on the canal 


whether a ſecurity given by Langwith to the Oatham Canal Com- as their engi- 
pany, (a bill of ſale dated 24th Oflober 1794, was in itſelf an ad cd he 


chaſed tim - 
of bankruptcy: The cauſe coming on for trial at the Lent aſſizes e yy a 


the purpoſe, 
which were laid on the Cotiipany? 5 peockiled.on the banks of the exvial; and on the Company g 38 | 


money to him they took a bill of ſale of theſe goods, and a ſymbolica] dey, of them by. a halfpenny : 

Afterwards the Company took out execution upon a judgment confeſſed by A.; and the ſheriff ſeized. 
theſe goods, and 4. became a bankropt. Held that A. had not ſuch a poſſeſſon of the goods 2 
would enable his aſſignees to take them within the 21 Fac. 1. c. 1 9» J. 11. for the beſt delivery was 


given that the nature of the goods would admit of, they 2 bete on the W $ premiſes. 
And held that this um of ſule was nd actrof bankruptcy 1 F 


„ 


ö casks IN MIcRATELMASG re 
; 1796. * Was referred to the arbitration of a gentleman at PE ; 
1 bar; and the Oakham Canal Company were by conſent made 


| | and Another parties to. the rule of court. The arbitrator, being deſirous | 
. chat his opinion on the point of law might be ſubmitted to the 


* x 


— mM = 


reviſion .of this Court i in caſe either of the parties ſhould be diſſatiſ- f 
fied with his judgment, ſtated at length in his award the facts as | 
by they appeared to him upon examination with the grounds of his 
judgment thereon. After ſetting forth the parties to the award 
and their reſpective intereſts, together with the bill of ſale, (here- 
| after mentioned) and the queſtion ariſing thereon, as before ſtated, 
he ſtated that the Oatham Canal Company had advanced to 
Langwith, who was employed by them as an engineer, the ſum of 
52461. 05. 94. and that the work done by him at that time 
- amounted to 1940/7. 4s. 14. That Langwith had beſides expended 
in articles for the uſe of the canal, and which were then lying upon 
the banks of it, 1566 J. 46%. That at this period he applied to the 
Company to advance him 600 J. more, in order to pay his creditors. 
in Yorkſhire and Lincolnſhire the full amount of their debts: Upon | 
which,: as he was conſiderably i in arrear to them, they required 
ſome ſecurity from him for the money which he owed to them; 
and accordingly a bill of ſale of part of his effects was executed 
and delivered to them by the delivery of one copper halfpenny on 
the 24th of Ofober 1794. But this bill of ſale extended only to 
ſuch parts of his effects as were bought with their money, and were 
then lying upon the banks of the canal which were their premiſes. 
That the Company meaning to continue him as their engineer took 
uno poſſeſſion of thoſe eſſects by ſeizing them until the 19th January 
1 795, when diſſatisfied with his conduct they removed him as 
their engineer, and ſeized the effects; - after which he was declared 
a bankrupt upon another diſtinc and ſubſequent act of bankruptey. 
The bill of ſale referred to, after reciting that by certain articles 
of agreement dated 23d May 1794, between Langwith and the 
Oakham' Canal Company, the former had covenanted and agreed 8 
with the Company to erect 19 locks upon the canal in manner 
therein mentioned; and that by certain other articles of the 24th. | 
of the ſame month he had covenanted with the Company to erect 
certain bridges over the canal, and that the -Company in order 
the better to enable him to carry on and expedite the ſaid works 
had advanced conſiderable ſums to him on account; and that | 
Langwith had made bricks, and purchaſed timber, lime, ſand, and 
ether materials, for the uſe of the canal, which were depoſited on 
LE the 
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THIRTY -81 VE T ENTH TAN dr ener m. 
je thereof and _ contiguous thereto, and that he was deſirous 
10 ſecure to o be Company the fame which. beben had fo advanced tp | 
him on account z; he therefore iu co 


„ bargained ſold and aſſigned to aß all and every t the | 
- bricks, clay, timber, lime, ſand, and other materials w at 2 


Aaderation of the peemiſes and — — 


8 


purchaſed and provided by bim for the purpoſe of . 5 : 


completing the ſaid. looks and bridges upon the «canal, and then 
lying and being upon the line r, contiguous thereta, or elſe- | 


where, a and he thereby put the Company intd the actual e 5 


thereof by delivering to them one copper halfpenny in the lien 
and name of poſſeſſion and ſeiſia of all the {aid mate Is 
And for better ſecurity. of the ſame he gaye a warrant of attorney 
to confeſs judgment, dated 24th OZgber 1794. 
miſes the arbitrator further ſtated that it had been :onten 
before him that every deed of this deſcription » was fray ule: 
unleſs it was Acpempamed with. the Po .CLLO! 
where the not giving poſſeſſion was con 


pon theſe pre- 


Ne a ae 15 


of the parties and the purpoſes for which Frm e Sek * 


But the arbitrator being of opinion that a bil of ſule extending 


only to a part of che effects of a trader Was no act of bankruptcy, | | 


_ unleſs it were done in conte 
far from that being che caſe here, it appeared to him that chis 
ſecurity was given by I 
poectation that they xrould Advance him 0 b more an order ito 


enable him to pay other Sreditots ; and chat in poipt of 2 the 3s 


Company did advance part of that um to him ſubſequent 
bill of ſale. He conſidered that Long 


falſe credit by theſe goods remairing here they were, becauſe 


from their ſituation they might- naturally he * N 0 


the Canal Company; or if they could the ſuppoſed 
Langwith, it muſt be in bis cz | exy-of Agent to- che 
io be applied to their uſe. And that acc 8 


down in Edwards v. Harken. Ca) it was conſiſtent hy the intention 


of che parties that poſſeſſion ſhould not be delivered in any other 


way, it being che manifeſt intention of the deed. that Lange 
ſhould continue in the execution of his contract with the Com- 


pany if he conducted himſelf, properly ʒ and therefore it would 
have defeated ſuch intention if they had ſeized upon the goods | 


and fold them. . That the deed: Was only intended as a x ſecurity 


222 vn. 8 


0 ns 5 | 7 Ia : 0 Ante, a vol. 587. 
Vol. VII. „ 


n28914þ.40 the Company ler an ex- 


WU b could not Sethi ang. 


for 


mplation of bankruptey ; and chat ſo . 
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I ow thts: execution of his contract ; and that in point of 60 the | 


- goods might be ſaid to be in the poſſeſſion of the Company, be- 
cauſe they; were lated by the deed to be depoſited on the binks - 


c the canal which were their premiſes. For all which: reaſons | 3 
this" xrbiteator adj Aten 12 88 POW? * of fale v was no 5 aft: __ 1 2 


5 N . 


A 14 5 W been obtained | to es aut 6 why the” awar 4 | 


mould not be ſet aſide, e, Con CT Taal 


. Gibbs, Balguy, Gally, and r Gans now to have ſhewn 3 


a (a): but the Court deſired to hear the other fide. e 


Perceval, Parke, and Vaughan, in ſupport of the rule. It is 


5 r that Langwith was at one time in poſſeſſion of this pro- 3 


perty, rand this was notorious to all the world; and it enabled him | 
to gain credit upon it. The property therefore could not be 


changed by a ſecret conveyance between the parties unaccompanied f ; 1 
with any viſible alteration of the poſſeſſion: but ſuch a deed | 


being itſelf fraudulent and void with reſpect to creditors conſtitutes 
an act of bankruptcy. | Tꝛeyne 8 s caſe (5) went on the ground of 


defrauding other creditors. T here a deed of aſſignment: of goods 
and chattels was held fraudulent and void, for this, amongſt other 


reaſons, that the donor continued i in poſſeſſion. and uſed them as 
his own. And yet there was a prior debt and 4 good conſidera - 
tion as between the parties in that caſe as well as in the preſent. 
The cafes of Stone v. Grubbam'(c), and Edwards v. Harben (d), 


proceeded on the ſame principle. Now here the poſſeſſion re nine 3 


to all appearance the ſame after as before the conveyance, and the |; 


bankrupt continued to gain a falſe credit as the owner of the 


goods. And the ſubſequent acts of the parties are deciſive to 


ſhew that in their own contemplation the poſſeſſion. remained |; 


in Langwith notwithſtanding the conveyance from him to the : 


Company, for they actually ſeized theſe identical goods when they | 
found him upon the eve of bankruptcy, which would have been 
nugatory if they had conſidered the bill of ſale and delivery of 
the copper halfpenny a ſufficient poſſeſſion in them before. This 


 therefolp ſerves to explain che prior tranſaction, and ſhews that 


the bankrupt was in the actual pofithon of the N after the 
ſecret conveyance' from him. 


6 vid. Collins v. F. whe, auth, 3 vol. (e ) 2 Bulftr, * 


n (4) Ante, 2 vol. "NY: 
(3) 3 Co. 80. | 
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Lord Kan Lon ; Oh. 1 n bas been properly. admitted that 4s 
if ſuck Bil poſſeſſion of the goods as the nature of the caſe would ; 8 


permit: was taken by the. Canal Company at the time when the 
bill of ſale was executed, there is an end of the queſtion. 
it becomes neceſſary to conſider what was the. ſituation of theſe 


Den 


Man 1 ; 
and Another. N 


parties; the Canal Company, who were carrying on great works, 1 


had employed an engineer, and had advanced money to him 


with which he had procured the goods in queſtion, and depo- 
ſited them on the banks of their canal, fit for the purpoſe o being 1 


there uſed; theſe” materials were of great bulk; and this 


engineer, ſo being in arrear to the Company, executed to them 


a bill of ſale of theſe goods then lying on the banks of their canal 


which were their property. In caſes of this kind the queſtion pt. 
whether the act be or be not fraudulent depends on another 


queſtion whether the goods be. or be not delivered with the in: 


ſtrument that profeſſes to convey them. A conveyance of goods, 


without deed, is fraudulent unleſs poſſeſſion of the goods be given : 


if it be by deed, it is fraudulent and an act of bankruptcy. | But 


in this caſe no other poſſeſſion. could have been given. When 
the bill of Tale was execiiſted the goods remained on the premiſes 
of the Canal Company. to whom the conveyance was made. It 
has been admitted in many caſes that there need not be a trauſ⸗ 


mutation from hand to hand; where goods are in a warehouſe, I 


the delivery of the key of the warchouſe has been held ſufficient; : 


and yet ſuch a conveyance may be as ſecret as the preſent. | It 


is ſtated i in the award that Langwith could not derive any falſe 


credit from the ſuppoſed poſſeſſion of theſe goods, becauſe they 


appeared from the ſituation in which they were placed to belong to 


the Company on whoſe ground they were lying. Then not know- 


ing what other delivery of the goods there could have been, I 
am bound to ſay that the poſſeſſion depended on the property of 


the goods. This appears to have been a fair tranſaction; the 


goods were bought with the money of the Company and were 


intended for their uſe. This is not like T wine's caſe that has 


been referred. to; that Was a caſe of great fraud. I am there- 


fore of opinion that the honeſty of the caſe falls in with the law 
of the caſe, and that the geciſion of the arbitrator was perfeAly 
right, 1 8 

Ashnunsr, J. The 8 queſtion. is . watt poſſeſſion of 


the goods were or were not given to the Canal Company, when 3 


the bill of fale was made, and 1 think it was. The goods were 
| Wert 15 before 


- x58 wn | MICHABLMAS. rr W 8 
141795 dae kytag en the premiſes'of” the Corlpaty, and there a . 
| 1 Wes 3 . have been nd other delivery of the gods; it would have been 

un Ahother abſufd to have removed the goods from the place where thi |: - 

Meets. Wi ete lying, fi fines they muſt have been aſterwatds Rn buek o 
N "WW very ſume pot in order to be uſed. 8 7 
” : _,: - Gfovt;J. It has been contended "” 15 deed ab un SY 
=. ek bankruptey on the ground chat it was fraudulent, But it Was 

10 not fraudulent as far as reſpected Langwith's other creditors; it 
their benefit, for the Canal Company in conſideration» of 
e . bil! of ſale were to advance him more money in order it | 

. | Enable him to pay his other creditots, and to carry on his buſine 1 
| Nor was the deed fraudulent as far as Ti ſpected the Canal Com- . 

9 pany. - Then it was ſaid that the trinſaQion was fraudulent be- 
cauſe the polſtffion of the goods was not changed, and Twins: 
aſe Was Ate to prove it: but the circumſtances of that 8850 6 

differ from thoſe in the preſent; and it muſt de remembe d 
that in that caſe the not transferring the poſſefſion was only aid 5 
to be a badge of fraud, and not neceſſarily fraudulent in iffelf,” 
Then we muſt take all the circumſtances of the caſe into cbnſider- 
” ation, and ſee whether it be or. be ndt fraudulent: but I am of 
opinion that the queſtion 'of fraud was for the conſideration of 
the jury; and the duty of the jury in this caſe devolved on he 
4 arbitrator, who has determined that there was no fraud in the 
ea üſe. I agree with the determination in Edwartl v. Hurben, 
. though even there the caſe of Bucknal v. Roifton was tpetitionel | 
by Mr. J. Buller, in which it was held that the want of poſſeſſion 
did not make the bill of ſale fraudulem, it being confiſtent wich 
the deed. But in this caſe 1 think that polſeſſi on of the goods | 
was delivered to the Company as far as poſſeſſion | under '"thefe 


circumſtances could be given ; ; and that there was no fraud i in the . 
tranſaction. 5 


a LAWRENCE, ]. Twine's caſe,” on \ the anthority of h it bas 
been contended that this deed was fraudulent, 18 very diſtinguiſh- ? 
able from the preſent, There the debtor, in order to defeat an 
execution ſued out by one of his creditors, executed a bill of ſale 
of ſome goods to another ; and the vendee, though a creditor, | 
ſaffered him to continue in poſſeſſion of the-goods ; he appeared 
to the world and acted as the owner of the goods, and indeed ſold 
| fome of them afterwards, though the profeſſed object of the bill 
of ſale was to make an abſolute transfer of the goods to the vendee. 
But it has been ſaid chat in this caſe the bankrupt muſt be 
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confidleted* by the world as the owner of theſe goods after the bill 
of ſale, becauſe the goods remained where they were before, and 
no poſſeſſion of the goods was delivered to the Canal Company. 
1 agree that if the poſſeſſion of the goods by the Company did not 
accompany the bill of ſale, this would have fallen within thoſe 
caſes where the want of poſſeflion was deemed a badge of fraud: 
but what was the poſſeſſion of the . bankrupt himſelf before the 
bill of ſale? The goods were then apparently in the poſſeſſion. 
of the Company, becauſe they were lying on their banks; the 


MAN ron 
and Another” ” 
again 
Mookz. 


bankrupt had no poſſeſſion of the goods otherwiſe than be- 


cauſe he had the property in them: but when he transferred that 


property to the Company, the law referred the poſſeſſion to the 


Company who had the property, and in whom the ſole poſſeſſion 
apparently was before; and «conſequently no falſe credit in the 
bankrupt was held out to the world. 

chat this deed was not fraudulent. 


1 * 


Prbizx againſt Goppary. 


roma ala had been obtained, the one for an attachment againſt 


the defendant for not performing an award made the 5th of 
Nevember 1795 under arbitration bonds, the ſubmiſſion to which 
had been made a rule of Court. The other, a croſs motion made 

in laſt Trinity term to ſet aſide the attachment, on the ground that 
the award was bad on the face of it, it not being final. The arbitra- 


I am therefore of opinion 


Rule bel 


Friday, 
Nov. 25 ch. 


Upon an ap- 
plication for 
an attach- 
ment ſor non- 
performance 
of an award, 
the ſubmiſ- 
ſion to which 
was made 

a rule of 


tors awarded that there was due from the defendant to the plaintiff court by 


147]. 3s. 3d. (in caſe the ſum of 25 J. 1s. therein after- 
mentioned was paid to the defendant,) over and above the 
dividends therein after ſet forth; and that the defendant ſhould 


pay that ſum to the plaintiff on or before the 14th of December 
1795- The award then ſet forth that doubts had ariſen in the 
minds of the arbitrators whether the ſum of 25 J. 1 15. for which a 
bill of exchange dated i in February 1792 was drawn at the inſtance 


of the plaintiff on one A. Carew, payable to the defendant on de- 
mand, had ever been paid to the defendant; and alſo whether any 
dividends over and above the ſum of 1 21. had been received by the 
defendant for the uſe of the pan | in reſpect of a certain | other 


the 8 mall 

| 4ime limited for m 

meyts and receipts, in which 
ing uncertain and inconcluſive, 


Vol. Vir. N bill 


virtue of the 
go&@ 10 /. 3. 
£ 15. ii is 

com petent to 
the parties to 


object to the 


award for 
any illegali:y 


apparent up- 


on the face 
of it, altho? 
the time li- 
mited by that 
ſtatute for 
applying to 
the Court to 
ſet aſide the 
award is ex- 
pired. An 
award that 


od the plaint f fuck a ſum-of money unleſs within 21 days ( which? in fact was after the 
aking the award) the defendant ſhall exonerate himſelf by affidavit from certain pay- 
caſe he was IP to pay a certain * leſs ſum, is gn and youd, be- 


74 „ CASES. IN | MICHAELMAS TERM. | 
* 1796. bin of wig for 4971. either drawn accept ed or indorſed _ one 
— Eiliot. Then the arbitrators awarded that the defendant ſhould 

4 within twenty-one days from the date of the award by an affidayit - | 

ANY, declare on oath what ſum had been received by him ot for his uſe 

by virtue of the bill ſo drawn on A. Carew; and if the hole or 

any part of the ſum of 25 /. 11 f. had not been paid, they awarded 

and authoriſed the defendant to deduct from the 147 l. 37. 3d. ſo 


much of the ſum of 2 8 J. 11 5. as ſhould appear by the affidavit not 
to have been received. And further in caſe it ſhould within 


twenty-one days from che date of the award be made to appear by 
an affidavit to be made by any perſon whomſoever that any further 
dividend or ſum over and above the ſum of 12 J. had been paid by 
any perſon to the defendant or for his uſe, in reſpect of the bill of 
exchange for 40 ., then they awarded that the defendant ſhould on 
or before the ſaid 14th December 1795 pay to the plaintiff ſuch 
further ſum over and above the ſaid 124 as ſhould be o proved to 
bave been received, c. 
Holroyd ſhewed cauſe (a) againſt the rule forifſuingt the attachment, 
- „ argued in ſupport of the rule for ſetting aſide the award. The ap- 
plication for the attachment is grounded on the g & 10 V. 3. c. 15. 
vhich directs that a ſubmiſſion to arbitration may be made a rule of 
court, and that for non- performance of the award the party ſhall be 
ſubject to all the penalties of contemning a rule of court, with this 
| proviſo that any arbitration procured by corruption or undue mean, 
may be ſet aſide, /o as complaint be made to the court before the 
aft day of the next term after ſuch arbitration made and publiſhed. 
This, it is contended, precludes the, defendant from making any 
objection to the award after that period. But the meaning of the 
act was only to conſine the party complaining to move. within the 
time limited to ſet aſide an award for any matter dehors the award; 
becauſe where the objection ariſes on extrinſic circumſtances, evis 
dence of the facts might be loſt if not brought forwards recently 
after the occaſion, and therefore it was proper that the time ſhould 
in that reſpect be limited. But there is no danger of leaving the 
time unlimited where the objection appears on the face of the 
award; nor was there any reaſon why the Legiſlature ſhould in 
that caſe put the party to the expence of applying to ſet it aſide. 
It is clear that if an action were brought on an illegal award, the 
defendant might object to it on that ground notwithſtanding the 
act; and if ſo it would be abſurd and inconſiſtent to ſuppoſe that 
ty This caſe was ſeveral times before the-Court ; it was firſt mentioned in rhe at terms 


; the 
, : 4 
* : 
* A - ” : 
% — 
/ . 
p: 
. 
/ 
1 


„ 


9 


1 THE ETSI YEAR or OFORGE ni. 


the Legiſlatiire meant that'the Court ſhould enforce chat! in a "am 
mary way which they are bound to reſiſt in the regular courſe of - 


juſtice: and therefore by neceſſary conſtruction, when the Court ; 


are called upon to enforce an award, it is competent to the party to 
mew that it is an illegal one, and ought not to be enforced. Be- 
ſides an attachment only iſſues for a contempt z and the Court 


will never conſider a party in contempt for not performing an 


award which on the face of it is illegal and void. The only me- 
*thod ef enforcing an award before the ſtatute of William was by 
action; and the ſtatute only meant to give a ſummary remedy in 
lieu of the former more circuitous one, but not to legalize a bad 
award; but in the inſtances of an award being procured by corrup- 


tion or undue means, for the reaſons alluded to they thought proper 
to require that the objection ſhould be made within a certain time. 8 


There" is indeed a caſe of Dubois v. Meillycott (a), where the Court 
are ſuppoſed to have ſaid-tliat an objection to the award cannot be 


nit after the firſt term: but non conſtat that there the objection 


appeared on the face of the award. And beſides that was in Eafter 


10 Geo. 2.; and in Stephenſon v. Browning (3), E. 12 Geo. 2., the 
Court expreſsly aid that objections appearing upon the face of 
the award may be malle at any time; but that where the 
« party complains of hs es) or ill practice he muſt do it within 
« the time limited.” In Hutchins v. Hutchins (c), Lee C, J. 
"ſaid that he remembered this diſtinction to be made by Mr. 


| Juſtice Porvell; * That the Court will not ſet aſide an award 


'« for defects appearing - on the face of it; but this is a good 
*© reaſon apainft granting an attachment for refuſing to per- 


ct form it.“ * And in Holland V. Br ookes (a), the ſame diſtinc- 


tion was taken. He then proceeded to ſhew, 2dly, that the 
preſent award was bad on the face of it, it not being conclu- 


ſive between the parties, but depending on a future examination 


and future acts of one of them; and becauſe alſo thoſe acts were 
not to be done until after the expiration of the time limited by the 
bonds for the ultimate deciſion of the arbitrators (e). 

B. Morice contre. As to the argument that the act of Wm. only 
meant te preelude objections to the award after the time limited in 
the two excepted caſes of corruption or undue nn | Kot Woue 


* 


(a) Barnes 55. 4t0. ed. „ to be * on-or before ike 6th * 17953 


„ Air. 257 TY ; it was in fact made on the 5th, and the de · 
(4) Ante, 6 vol. 166. 5 | feridint was allowed 24 days after to make 


(e) By the arbitration bonds the award Was the affidavit required. 
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final. 
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| bs to defeat the wel policy of the act, which was to give let to 


awards and render them concluſive between the parties to prevent fur- 


| ther litigation ; and therefore it only permitted objections to be made 
on thoſe two grounds within a limited time; whereas the conſtruc. Bo 
tidn contended for would let in more exceptions than it excluded. 


What is ſuppoſed to be ſaid in the caſe of Stephenſon v, Browning (a) 
is extrajudicial, and has no reference to the caſe then before the 
Court: It is a diſtinct note of the Reporter's at the end of the caſe. 
But in the preceding page the very point was in judgment ; and 
there the Court held that an objection in point of law to the award 
could not be taken after the time limited. The queſtion did 
not ariſe in Holland v. Brookes (5); for there it was only determined. 
that an award could not be impeached for defects not appearing ' 
upon the face of it on a motion for an attachment. But it is ſaid that 
as this could not be enforced by action, the Court will not enforce 
it in this manner. But that is begging the queſtion; for the ſta- 
tute of William operates as a ſtatute of limitations, and precludes all 
objections to an award in any ſhape unleſs made within the time 


ſpecified. So if a writ of error be not brought within due time 00 


to reverſe an erroneous judgment, the Courts are bound to give 
effect to the judgment afterwards, however erroneous it may ap- 
pear to be on the face of the record; and yet the ſame argument 
might be applied there as in this 1 But, 2dly, this award is good 
onthe face of it. It is true that all awards mult be certain and- 
But Lord Mansfield ſaid in - Hawkins v. Colclough (d, ; 
that the certainty was to be judged of according to a common 
intent, and conſiſtent with a fair and probable preſumption. 
Now here the award is final; for there is nothing further leſt 
for the judgment of the ene and it is certain to a com- 
mon intent; becauſe it is capable of being reduced to a certainty 
within twenty-one days. For it awards that a certain ſum is due 
if a particular bill has been paid and certain dividends received; 

and it points out the method of aſcertaining thoſe facts within a 


given period, and what ſhall be received -or deduced according 


to the event. The maxim therefore applies, id certum eſt quod 
certum reddi poteſt. An award to pay a certain ſum, and give 
ſuch a bond as counſel ſhould adviſe as a ſecurity, is good. 1 Rol. 
Abr. 2 50. pl. 5. In V. inch v. Sanders (e), it is ſaid that an arb 


(a) . 56. 60 Ant. 6 vol. 161. (%) 1 Bare: 277. 
(e) Twenty years; but that is by the | (s) Gre Far — x 
fat. 10 C11 V. 3. c. 14. EEK „ 
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| tra cannot award ſo much to be paid, aa afterwards that * 


before the laſt payment. it ſhall appear to him that ſuch a ſum 
, was due from the payee, he ſhould repay: it to the other, becauſe | 


that is reſerving ſomething for his own. future Fats. But E 
it had: been that if the payee 'bad ſhewn any till of - debt 70 fri 4 4 


* 
ei 
Gebe. 


am, that this ſum. certain ſhould be repaid, peradve nture that had 55 


been good enough. 80 an award that the defendant ſhould. pay 
the plaintiff tl the charge of a ſuit then depending, and that che 
plaintiff ſhould give the defendant a bill of charges was held good; 


3 Lev. 18., though ſomething remained chere to be done by one 


of the parties. All theſe caſes proceeded | on the ground that the 
arbitrator did not reſerve. any thing for hit future conſideration; 3 
and as that was not RO caſe CIOS, this award 58 alſo ld ſuſ- 
tained. | 7 „ 

Lord Kenton Th. 1. With ghd! to the laſt pennt, 1 0 not 
think that the award is final. The caſe that moſt reſembles this 


is that cited from 3 Lev. 18: but that is like the common caſe of 
leaving coſts to be taxed by the officer of the court, which does : 


not vitiate the award. But here the arbitrators, f in ſtead of de- 


termining the points in diſpute between theſe parties, have left one 


ſum in diſpute to be decided by the perſon who of all Others 3 was 
the leaſt qualified to decide, the defendant himſelf. | 
But the firſt point is one of the moſt i important queſtions that has 


been agitated ſince I have had a ſeat in this court. There appear to 


be dicta both ways. In Freame v. Pinneger (a) Lord Mansfield ſaid 


« that where no objection 1 is made to an award within the time 


| limited by the ſtarute, the other fide 1 may apply | for an attachment to 
enforce the performance of the award.“ Now that is very correct 


when applied to the caſe then 1 in Judgment: but it was not meant 


as a general rule; or if it were, 1 think that it was extrajudicial, | 


and we are not volitid by! it. I am afraid however that 1 was 


miſled by this on a former occaſion (3), when I thought that an at= ; 


rachment for non-performance of an award ought to be granted ex 

debito juſtitiæ, unleſs a motion to ſet aſide the award were made 
within the time limited by the ſtatute. But on looking 1 intothe act of 
parliament and che caſes that have been cited, E think that that 


opinion was haſtily formed. This is an aurhority given by the 
Legiſlature to the Court to be exerciſed i in a ſummary way; the 


at direQs that 3 in n caſe of "diſobedience to an 1. e 8 er | 
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8 or refuſing to execute. the ane 


oo means ; in which caſe, the ſecond ſection fays. the arbitration ſhall 4 
be judged and eſteemed void; ſo as complaint of ſuch corruption ; 1 
or undue practice be made in the court, &c, before the laſt day of 
the next term after ſuch arbitration made &c. When A. party 
therefore wiſhes to ſet aſide an award on account of extrinſic cir. 


cumſtances, it is proper that the application ſhauld be made to the. 
Court recently after the award 1 made and while the facts are in 
the memory of the parties concerned: But when the award | is bad 
on the face of f 1 it carries with it thoſe circynyliqnees which 801 to 
. may be taken to the an at any time ben the 
adverſe party endeavours to enforce it; and certainly this is the 


caſe when the attempt to enforce the award is by action. How 


ever this does not depend on reaſon or on the good ſenſe of the 
thing alone; for it is ſupported by great authorities. | In the caſe 7 
cited from Andr. 297. the Court ſaid that an award could not 


be ſet aſide, unleſs it be for fraud or. corruption in the arbitrators, | 


becauſe to theſe caſes only the ſtatute extends.” And Lee, Ch. þ 
added, 4e that he remembered this diſtinction to be made by Mr. 
F. Powell, that the Court will not ſet aſide an award for defects 


appearing « on the face of it; but this 1 is a 890 reaſon againſt grant- 


ing an attachment for refuſing to perform i it.“ Some of the other 


| eaſes that were cited are alſo. to the lame purpoſe. Therefore 


after the beſt conſideration that I can give the ſubject, and 1 have | 
frequently turned it in my mind ſince the caſe firſt came before | 
the court, T am of opinion that the ſound conſtruction of the at 


| of parliament i is, that if a motion be made to ſet aſide an award for 


extriuſic matter, it muſt be made within the time limited by the act, 
namely, before the end of the next term; but that an application 
for an attachment for not performing, an award may be reliſted. at 


any time for defects appearing on the face of the award itſelf. 


ASHHURST, J.1 confeſs I have always underſtood the JiſtioQiont 10 . 
be that which my Lord has adopted ; and I think it has been ſeveral | 
times laid down in this court ſince 1 Hare been here. When 


either party moves to ſet aſide an award for matter dehors the 
award, the motion muſt, be made. within the time preſeribed by the 43 
ſtatute: but where the defect is apparent on the award, the ob- 


Je to it may be taken at any time when the Court are called 


m «ra a ry EVENT) wy TEAR or GxORGE m. 


i upon to enforce | it; for it would ill become the dignity of a . | 
of juſtice t to enforce by attachment, as for a. contempt of the court, A 

an inſtrument which on the face of it appears to be an illegal in- 

h ſtrument. This ſeems to be a ſenſible. diſtinction, independently | 


of the authorities: : but the authorities alſo ſeem to eſtabliſh 1 it. 


* 


Gnosk, J. Two. different things are prayed by theſe rules; 


Papier 
| againſt. 


Gooparn. | 


one that the award may be ſet aſide; the other that an attachment 8 


may be granted. With regard to the firſt, as this was a ſub- 


miſſion to arbitration under the ſtatute, every thing that is to be 
done either for the purpoſe of enforcing or ſetting aſide the award 
muſt be done under the powers given by the ſtatute. Now on 
looking into the act it appears that the Court have no juriſdiction to 
| ſet aſide the award ; . the words being clear and explicit, that ſuch 
an application muſt be made before the end of the term next 
after the award is made. But that is no reaſon why we ſhould 
grant an attachment for not performing the award if it be bad on the | 
face of it. If the party has a right to enforce the award, he 
may bring his action, and then the adverſe party may take 18. 


vantage of any objections appearing on the award by pleading 
or demurring; and either party may carry the record to another 


tribunal by writ of error. I do not think that this award is final 
for the reaſons already given: but even if it be doubtfu} whether 


the award be or be not good, we ought not to grant an attach- 
ment. The diſtinction in Hutchins v. Hutchins is applicable to 


; both theſe rules; we will not ſet aſide this award, nor . we '6 grant 1 55 


an attachment for refuſing to perform it. 
LAWRENCE, ]. If we grant an attachment, we deprive the 


| party objecting to it of all opportunity of diſcuſſing i it's legality 


hereafter ; the attachment would be concluſive : whereas if we 
leave 5 party, who wiſhes to enforce the award, to bring his 


aclion, the legality of the award may be queſtioned in a ſuperior 


court on a writ of error. Since the caſe was firſt mentioned, 1 
have locked into the ſeveral. authorities in order to ſee whether 
the legality of an award may be queſtioned on a rule for an 


attachment for not performing it; and I think that the caſe in 
Andrews. decides that it may, boy objections appearing on the | 
award itſelf. In many caſes. the Court have refuſed to enquire 
into the award after the time limited. by the act, where the award 


appeared to be good on the face of it: but I find no caſe con- 


trary to that in Andrews, which ſeems to mark out the true E line 


of diſtinction. EG | 
Fer: 886 nila rules diſcharged. 
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Bw 3-5 py 1 E plaintilh, having held the defendant to bail on an ade. 
fendant to 


in aſſumpſit, delivered ; a declaration f in trover ; ; whereupon 
bail in aſ- 
3 and 1 obtained a rule calling on the plaintiffs to 'ſhew eaſe 


then to de- 1 
dee I an exoneretur ſhould not be entered on the bail-piece. 78 


Trover. 


A plain Lau now ſhewed cauſe againſt the rule; and admitted that if 


cannot de. this were a declaration in chief 3 it would be irregular, but faid that 4 


clare by the | 
bye before this might be conſidered as a declaration by the bye, and that 


8 
„ as the plaintiffs might declare i in chief within two terms {which 


chief, 5 
ief. were not yet elapſed) they might. now declare 3 in : trover, and 


| then there would be no irregularity. 8 
Sed per Curiam : The oats, are irregular, "The declar- ; 
ation in trover is not a declaration by the bye; and if it were, it 


would be irregular, becauſe ſuch a declaration cannot be delivered ; 
before a declaration 3 in chief la). e 


4 


"Rule abſolu ute. | 


0 Vid. Delves f. ve er. ante, 6 vol. my | 
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Now. 26h. | The Kine again R. Canranmra Sur. 
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The Court racks mom for a criminal information apainſt the defendan 
will grant a 


rule nifi for a for a neglect of GAY. as A magiſtrate of 7; an the ap : 


criminal in- 


formation at inſtant. 


ka ene Lord Ken NYON, Ch. x. expreſſed : a doubt whether i it was not 


term sgainſt 


a magiſtrate | 
lag ca contrary to the practice of the Court to grant an information againſt 


tices during A, Mag! ifrate ſo late in the term that he could not ſhew cauſe 
tbe term; but : 
not for any -againſt it during the term, and whether the application ſhould not 
I. be deferred until the next term : but the officers of the- court 
term. certifying that ſuch 2 motion as the preſent might be made at the 
end of a term for ſuppoſed miſconduct during the. term, and that 
the practice alluded to only applied to caſes where the fact com- 
Plained of happened before the commencement of the term, 
PR rule to ſhew cauſe was accordingly granted. 5 
hut a ſimilar motion was immediately Alter wand refales.3 in 
K. v. Beavis and two others juſtices of the, Pee in 1 


for ſuppoſed malpradtices 0 on the 40h of 7% 9 laſt, 
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The Kms againſt The Juſtices & Sraergivping. 


1 had obtained a rigs; calling on dhe dsadd to 
ſhew cauſe Why a mandamus ſhould not iſſue, commanding 
them to receive an appeal, as of the laſt Seffions, againft an order 
of two magiſtrates. for turning a road, under the ſtat. 13 6. 35 
2 76. J 49. Which enables two magiſtrates | in certain caſes by an 
order to divert turn and ſtop up highways, giving an appeal to 
any perſon aggrieved by ſuch order. or proceeding or by the in- 
cloſure of any road or highway to the next Quarter Seſſions on 
giving len days notice in writing of ſuch appeal to the ſurveyor 
and party intereſted in ſuch incloſure if there be ſutkcient time 
for that purpoſe ; 2 If- not, 8250 ſuch appeal io be made upon the like 
notice to the next Quarter Seſſions. The order for torning 
the road in queſtion, which had been made three weeks be before 
the laſt Michaelmas Seſſions, was returned to thoſe Seſſions, i in 
order that it might be confirmed {a) on the öth of Oftober.: on 
the next day, during the ſame Seſſions, the appellant moved to 
enter his appeal againſt it, ſaying that he had had no notice of 
the order before the Seſſions, and therefore had not given the 
ten days notice of appeal ms by the ſtature: but the —_— 
refuſed to receive the appeal. OY | 
Perceval now ſhewed cauſe againſt the rule. In whatever point 
of view this queſtion is conſidered, there was no ground to re- 
ceive the appeal at the laſt Seſſions, and conſequently the rule 
for the mandamus muſt be diſcharged. Either the appellant had 
or had not notice of the proceeding of which he complains ten 
days before the laſt Seſſions. If he had (and he was bound to 


take notice from the time when the old road was ſtopped up, it 


being an act of notoriety,) he ought to have given notice of ap- 


9 


22 " 
EY a 


Nov. 38th. | 


Under * 0 
ſtat. 13 C. 3. 
e. 78. þ 19, 


power is 


given to the 


party grieved 
to appeal 
againſt an 
order &c of 
Juſtices for 
turning a 
road to the 
next Seſſions, 
he giving ten 
days notice 
of appeal be- 


fore the Seſ- 
ions, if there 


be time, if 
not to a p- 
5 to the 
ollowing 
Seſſions on 


giving the as | 


like notice. 
If therefore 
the appellant 
has no notice 
of the pro- 
ceeding of 
the juſtices 
ten days be- 
fore the - 
Seſſions, he 
cannot ap- 
peal to thoſe 
Seſſions, but 


muſt wait till 


the following 
dee 


A perſon is. 


not bound to 
1 take notice 


of the cura- 
ing of a road 
from the act 
of it's being 


Turned. Semo. 


peal ten days, before the laſt Seſſions; - and not having done ſo the 


Seſſions were not bound to receive his appeal. 
bound to take notice of the order and of the turning of the road 
from the actual turning of it, and had no other notice of the pro- 


ceeding before the laſt Seſſions, he may under the power given 


If he were not 


by the act appeal to the next Seſſions, om giving the notice required 5 


by the act. But in nd inſtance are the Seſſions bound to receive 


an appeal unleſs the appellant has given ten days notice of appeal. 
Per Curiam. This application for a mandamus 18. fo 


unded on 


A fuppoſition that the Juſtices at the laſt Seſſions were guilty of | 


05 This was now. ad mined to be Nr. 
W 
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. 1796. „ in not receiving the appeal: but the. 25 ellant, not 
The Kano having given ten days notice of appeal before the laſt Selon, 1 


agai Wy 


= inf had no right to appeal. And -he will not be prejudiced by | 
Dig bre this rule being diſcharged; becauſe if he had no notice of this |} 


"FOR DSHIRE: 88 


» L + 


1 : | Proceeding until the laſt Seffions, the juſtices at the next Seſſionz ; 
e will be bound t to receive © his appeal chen on his giving! the notice 
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FT 18 Onbrxxb, That, in "all caſes where arulei is obtained to 
".-.- -.: Fhew cauſe why proceedings ſhould not be ſet aſide for irregularity 
with coſts, and ſuch rule is afterwards diſcharged generally, with. 
- out any ſpecial direction upon the matter of coſts, it is underſtood 
to be N with cofls ; ; and the latter rule muſt be drawn u up 


accordingly. | „%%% ] = e 
wy 18 OnDER ED, That notwithſtanding the general rule (a) made 4 


5 by this Court in Eaſter term 30 Geo. 3. if any priſoner in the 
King's Bench Priſon ſhall hereafter ſtate by affidavit any ſpecial 
OE cauſe to the ſatisfaction of this Court for having am additional 
ä day-rules beyond thoſe allowed by the aforeſaid rule, 
ſuch additional rule or rules ſhall be granted accordingly for any 

15 8 0 day or days enſuing ſuch application. BN. 
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JT Is ORDERED, That from. and after the firſt day of next term, 


upon every affidavit ſworn in this court or before any Judge 
or commiſſioner thereof, and made by two or more deponents, the 
Fi | names of the ſeveral perſons making ſuch affidavit ſhall be written 
bo 3 in the jurat; and that no affidavit be read or made uſe of i in 
4 aaany matter depending in this court, in the Jurat of which, there 
_— be any interlineation or eraſure. 7 | 

THE END OF MICHAELMAS TERM, — 


„„ 
: ARGUED and DETERMINED 
Court of KIN G's 


IN 


BENCH, 


Hilary Term, 


In the Thirty-ſeventh Year of the Reign of GEO ROE III. 


Dae on the Demiſe of 1. Marrix and Jonas 
againſt Marte: 0 


2 Tus was an ejectment to recover dome premiſes in Ber- 
mondſey in the county of Surry. On the trial it appeared 
that J. Martin decęaſed, who was tenant for life under a ſet- 


tlement, with remainder in tail to 7. Martin one of the leſſors 


of the plaintiff, had a power of leaſing the premiſes 1 in queſtion 
for twenty-one years in poſſeſſion, without fine, and at the beſt 
rent; and that in 1779 he granted a leaſe to Stubbs, under 
3 the defendant. claimed, for twenty-one years, at the annual 
rent of 36 J.; the premiſes being then worth 60 J. per annum. 
That J. Martin received the rent during his lifetime. That 
after his death, which happened June 4th 1794, Lane, who was 
authoriſed by T. Martin to receive rent for him, received rent 
of the defendant for him, and paid part of it to the executors 
of F. Martin and the reſt to T. Martin. It was objected, on 
the part of the defendant, that, admitting the leaſe in 1779 to be 


on. Y F i . 
* 
a f x 1 c : | 
1 OL. A o ” 84 * eee? 81 6 "IF, 


void, 


Thurſday, 
Jan. 26th. 


If a tenant 
for life, un- 


der a limited 
power of 
leafing, grant 
a leaſe ex- 
ceeding bis 
power, the 
leaſe 3 is void, 
and not ca- 
pable of con- 
fir mation by 


the remain 


der man.— 
But if the re- 
mainder- 
man accept 
rent, as rent, 
after the 


death of the | 


tenant for 
life, it is an 
ad miſſion 
that the de- 
fendant is his 
tenant, and 
then he 1 is 


entitled to notice to quit. 
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CASES IN HILARY TERM 
void, the receipt of rent from the defendant by T. Martin created 
x 805 . 4 tenancy from year to yer, and thar the plainriff c. conld nor 
Marin recover, not having given the defendant notice to quit. Mr. | 
ww Baron Hotham, who tried the cauſe, being of that opinion, non- : 
ſuited the plaintiff, with liberty for him to move to ſet aſide the 
nonſuit without coſts, if this Court ſhould be of opinion that no 
notice was neceſſar yx. 
A rule having been accordingly obtained for that poi in 
the laſt term, 1 * 
f | Garrow ay Marrgt were now to have ſhewn cauls againſt 
i Shepherd Serjt. and Conf, contri, were ; deGral to 1. 

It may be admitted that if T. Martin, one of the leſſors of the 
plaintiff, knowing his real ſituation, and that the leaſe was void, 
had nevertheleſs accepted rent from the defendant, it would hive 
amounted to an acknowledgement by him that the defendant was 
his tenant, and conſequently that he could not have turned him 
out of poſſeſſion, without giving him notice to quit: but that 
admiſſion will not aſſiſt the defendant in this caſe; becauſe here, 
ſo far from T. Martin treating the leaſe 1 nullity when he 
firſt became entitled to the eſtate, he was ignorant of his real | 
ſituation, and acted under a miſtake in ſuppoſing that me leaſe 
was a valid one. Here the leaſe was void in it's creation, the 
tenant for life having exceeded his authority in granting it; 
175 no acceptance of rent by the remainder - man could cegfinn 

it. Jenkins d. Yate v. Church, Cowp. 482 Doe d. Sengſen v. 
Bag de Dougl. 50; and Zudfbrd V. Barber, ante, 1 wk 94 in 
| which laſt caſe Lord Mansfeld' ſaid, * The leaſe is ſo far void 
that the plaintiff need not have given notice in ejectment againft 
the defendant.” But though the leaſe were void and not 
| capable of confirmation by the remainder-man aerepting rent, 
it appears that the latter received the rent under a miſtaken 
notion that it was due under the leaſe; and eonſequentiy n 
other agreement between the parties can be implied. This pre- 
ciſe queſtion aroſe in Coodbitle d. AMeafe v. Prentice, eneuutor of 
Mitchell, at the Lent Aſſizes in Sar#j 1590, the facts of which 
caſe were ſhortly theſe; Mr. 'Compreni,''the! haben of Mrs 
Compton who was ſeiſed of the premiſes, being 'copybold, with» 
out his wife's confent in 1580 granted: a leaſe to the defendant for 
forty-one years, at a ſmall rent; the huſband received the rent 


until his death in 1788, and Afterwards the daughter; the Jefſor 
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IN THE THIRTY-SEVENTH YPAR OF GEORGE Il. Q, 
of the platchiff (ehe wife Having died in the huſband᷑'s life-tirme) N 
received | rent to Lad -day 1989, not knowing of che "invalidity 
of the teafe'; . and there Mr. Juſtice Gould, who tried the cauſe, Marin 
ruled that ns notice was neceſſary. . ö . 
Lord Kenyon, Ch. J. I admit all the caſes that have been 
cited, except the laft at Nifi Prius : they only prove, what indeed 
is adniltted by the counſel for the plaintiff in this caſe, that a 
leaſe made by a tenant for life, which is void in it's creation, 
cannot be confirmed by the reverſioner : but they do not ſhew 
that when fach à leaſe is abandoned another relation may not 
ſubſiſt between landlord and tenant, by the one paying and the 
other receiving rent. Here one of the leſſors of the plaintiff 
received rent by his ſteward eo nomine as rent > if the defendant 
had been 4 treſpaſſer no rent could have become due; it could 
only de pald as rent under the idea that the defendant was a 
tenant; and if he were a tenant the plaittiff cannot Tecover, not 
having giren him notice to quit. It would be extremely unjuſt 
that a tenant Who occupies land fhould, after he has fown. 
it, be turned out of poſſeffion by an ejectment without any notice. 
And it was in order to avoid ſo ugjuſt a meafute that ſo 
long ago as che time of the Year Books it was held that a 
general occupation was an occupation from year to year, and 
that the tenant could not be tutned out of poffeffion without 
reaſonable notice to quit (a). That rule has always prevailed 
ſince; and in times certainly as enlightened as thoſe we ought not 
to 5 from a rule which was ſo wiſely and juſtly ſettled. 
Therefore I am clearly of opinion, on the authority of all the 
caſes that have been deeided, (except that at Niſi Prius, which 
perhaps paſſed without much conſideration,” and cannot be put 
in the balance againſt all the other decifions,) and on the Juftics 
and convenience of the caſe, that this rule muſt be diſcharged. | 
ASHUURST, J , It i 1s clear that the leaſe which was void could 
not be confirmed by the reverſioner. It is alſo clear chat the 
reverſioner received. rent, as rent, after his title accrued ; and | 
by accepting the rent he acknoviledged the, defendant to be 
his tenant from year nn, i, e : 3 
Snosz, J. : The queſtion 1 is, whether there was or. was not any 
ant. of a tenancy. between one of the leſſors, of t the plaintiff 
and the detendant, It being admitted that the leaſe was void, the 
Kenda was not en under that leaſe, Bi the plaintiff 
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Wedne)day, 
Tan. 25th. 


By law hops 


are titheable 


after they are 


gathered 


from the 


bind: and it 


ſeems that 

a cuſtom to 
ſet out the 
tithe of them 
by the tenth 
hill, where 
the rows are 
unequal, 
leaving the 
binds uncut 
and the poles 
ſtanding, 


eannot 


ſupporied. 


- contrary. decifion would be that, though. the. defendant. had con- 
tinued to occupy this eſtate for twenty years, without any other 


have been a treſpaſler, and ſo he muſt have continued if he had 


plaintiff has by his own act admitted the defendant to be 


of the thing, it is much more reaſonable that the plaintiff, who 


for not taking away the tithe which was duly ſet out by 
the plaintiff, The ſecond count ſtated that the plaintiff ſet 
out the tithe according to the uſage and manner of tithing hops 


| the binds being left uncut and the poles ſtanding; and the relation 


ASS IN HILARY TERM , 


Os rent of the defendant ; 3 and from chat moment + he 
admitted that the defendant was a tenant to him of ſome kind; 
and no other tenancy appearing here, the defendant muſt be con- 
ſidered as tenant from year to year. The conſequence of 2 


leaſe, the plaintiff might equally have denied that the de- 
fendant was his tenant. 
LAWRENCE, J. If the defendant were e not a tenant, he 5 


remained on the premiſes for any number of years: but the 


his tenant, and cannot therefore now conſider him as a trel.- 
paſſer. | It has been ſaid however that the plaintiff was ignorant 
of his title when he received this rent: but he was bound to 
know his own title; ; and he cannot be permitted to avail him- 
ſelf of his ignorance to the prejudice of the defendant, and to ſay 
that, becauſe he did not examine his own title, he may conſider 
the defendant as A treſpaſſer and turn him out of poſſeſſion 
without notice. And if this is to be determined. on the reaſon 


ought to have looked into his title, ſhould be bound by his 
own act, than that the. defendant ſhould be turned out. of poſ⸗ 
ſeſſion without any notice, merely on account of the ſuppoſed 
eee of the plaintiff. 


Rule Aichargel, 
v8 ER 
_ KnicuT againſt A 
. "ke D. « Free | Ls; funk n. 13 | 


HIS was an action by the plaintiff as the occupier ” in 
certain cloſe in the pariſh and rectory of Farnham againſt 
the defendant, the farmer of the tithe of hops within the ſame, 


there, The plaintiff's witnefſes proved at the trial that when 
the rows of hops were unequal, as' they were in the preſent 
inſtance, the tithe, as far back as living memory reached, had 
been ſet out in this pariſh (except where a compoſition had been 
paid, which in general had been the caſe,) by the tenth hill, 


4 


IN THE nr SVE YEAR ob FR 


* 


of ſeveral old 8 no dead was given in evidence 40 
that effect. That according 16' that rule the tithes had been 
ſet out in the inſtance in queſtion, and even with peculiar 
advantage to the defendant in the manner of doing it. And that 
proper notice had been greens to _ „ _ had aaa 
to take the tithe n Wa 164 . 


In addition to this were read copies of the pressed in 
A cauſe of Cbitty v. Reeves in the court of Exchequer, withi the 
decree thereon. From theſe it appeared that a bill was filed 
in Michaelmas term 1686 by Ann Chitty, the widow and exe- 
cutrix of C. Chitty, againſt NV. Reeves an occupier within the 
abovementioned pariſh of Faruhom, praying an account againſt 
him for not having ſet out the tithe of his hops according to 
the cuſtom, which was therein alleged to be that the occupier 
ſhould ſet out every tenth row or hill of hops without any fraud, 
and as they ari %, before the ſame are gathered, or the binds thereof 
cut: and the defendant DV his anſwer admitted the cuſtom to 


be to ſet out every tenth hill, but alleged that the cuſtom 


alſo was for the occupier to cut the tithe hills at the fame 
time with his own, and to trip the binds and hops from off 
the poles, and lay them upon ſuch tenth hill, from whence 
the farmer was to remove them in a convenient time, and pick 
them elſewhere. The anſwers of certain witneſſes to interro- 
gatories touching the manner and uſage of taking the tithe were 
alſo read; ſome of them ſtated it to be to ſet out the tenth row, 
and if there were any odd hills, then the ſame were to be 
ſet out by every tenth hill; others ſtated it to be the tenth row, 
and where the rows were not equal by the tenth hill; all 


agreed that the binds were to be left, uncut, and that the im- 


propriator afterwards cut gathered and picked the hops on the 
land within a convenient time. The final decree was given 
in Tr. 1687; wherein it is ſtated that, it fully appearing to 
the Court that the cuſtom uſage or practice of paying tithe 
ka 2 in the pariſh of Farnham in the county of Suriy for 

* above ſixty years paſt hath been that the impropriator or 


* his leſſee hath had for their tithe the tenth row when equal, : 
* or elſe the tenth hill; that the ſame have been left ſanding 


„with the hop binds uncut, and that the impropriators, &c, have 


always had convenient time to come and cut the ſaid binds 


* and pick he hops upon the grounds; : and it further appear- 
Vol. VII. „ 5 4 ing 


1797. 


Kn1icurT. 


againſt 
Hatyzy. 
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560 ing to h the Court that, if. the owners of the A ai 
<« take down the poles and cut the by 


_ 4 prejudiced and made worth little or vothing,.: it being 


ing to, the uſage. The defendant 1 in the preſent .caſe alle; = 


, i | * 


. AES IN. HEVARY: TEAM. 


- bang: 


vie 


2inds * the ſaid tithe EI 
hen they cut their own, the tithe; of hops would be much 


«nature: of hops to be ſpoiled if they lie twenty- four baun 
“on the ground before they are picked, and it being impoſſible 


e for the .impropriators, &c, to have, perſons to pick the tithe 


« hops; of . the whole pariſh, who generally pick together, 
« and have very great, quantities, before they are ſpoiled, in 
« caſe the pariſhiagers . ſhould cut the. binds of the tithe hops 
„hen, they, cut the other nine paris; "which. cuſtom. ebe 
6 and. pratlice, the Court, declares... to be reaſonable. and Fitting 

« to. be, obſerved; and in caſe there was not any ſuch. Fay 
« the Court being of opinion and {o. declaring. that tithe = 


"$4 


ought to be pad; in kind, vis, the tenth part, of the whole, 


* after. picking.” The decree then proceeded to ;enjoin, the E: 
fendant to account, he not having ſet out bis tithe 


witneſſes, and the jury gave a verdict for the plaintiff with 
15. damages; adding that they thought themſelves. bound, by 
the evidence to ſind for the plaintiff, but that they could not 
approve of che mode of tithing by every tenth hill. 1 J 

A rule was obtained in the laſt term calling on 9 85 plaincif 
to ſhew cauſe why the -verdi&- thawld. not be fa aide and. A 


new trial had; againſt which 831 iti 211181» Bas 6 


* Shepherd Serjt., Adam; 3 ad Aon now er 


The legality of the verdict is queſtioned on the ground that bops 


having been introduced into cultivation in this eountry long ſince 
the time of legal memory, there can be no legal'commencement 
of the cuſtom ſet up by the plaintiff. It is uncertai hen 
hops were firſt introdueed; ſome books ſay in the time of Queen 
Flizabeth; but that muſt be a miſtake, for the S. 5 £96 Ed. 6. 


c. F., takes notice of the hop as a plant Tena cultivation; 


and how much earlier it was planted here does not appear. But 


admitting it to have been then recently brought into uſe, as 
ſome of the caſes ſeem to intimate (a), yet that being before the 
reſtraining and diſabling ſtatutes of the 1ſt and 13th of Elis.; whe 
cuſtom which has ſo long prevailed'i m this pariſh may have taken 
ir 8 riſe from a real compblition, of which no 5 other evidence can 
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2 Fs a wat lig which is ſufficient.· 2 PI 7. Wang. 
5 573 Ir Faltin v. M. aller and; others;(a); upon a: queſtion whe»: 


cher dhe vigar: or: ĩhiproptiator was entitled to the .tithe.of hops 


in fields and open places in the pariſh of Furn bam, which the 


2 
9 — 
* s 


1797. 


Kwi1GHrT.. 


apainſt + 
Harszr. 


vicar claimed {as fall»tithes,: Ld. Ch: B. Stynner obſerved:! that 8 


me endowment of viearages had, in general, if not altogether, 
Pen ſince the time of legal memory; that many of them were 
boſt and could -only be proved by uſage; and it would be un- 

reasonable to expect proof of a preſeriptive right. ; So here, the 
ame ſprt of « evidence will ſupport the pre ſumption of a real com- 


poſition; for the witneſſes who were examined in this: caſe. 


carried the uſage 4s: far: back as manner generally 
goes; and the other evidence of the declarations of perſons dead 


2 up the chaſm between that periodo and the: caſe of Chilty 


Reeves in 1697; by the decree in that caſe the ſame 
ales is ſtated to have been proved to exiſt for at. leaſt ſixty 
pears: then) paſt; and the exiſtence and legality of it were 


1165 


that hops are of novel introduction, there could not have been 
any particular mode of ſetting them out required by the com- 
mon law; and none having been pointed out by ſtatute, it 
muſt reſt upon uſage alone; either ſuch as had prevailed 


for forty years antecedent: to tlie St. 2 U 3 Ed. 6. c. 1 z., and 

een cultivated ſo long, or 
for any period prior to the 13th Eliz. and therefore referable 
to and evidence of a real compoſition. In the caſe of Crouch 


thereby legalized, if the plant had b 


v. Niſdlen (b), a prohibition was denied upon a libel in the Eccleſi- 


1 Court for the tithe of hops, upon a ſuggeſtion, of a pre- 


ſeriptive modus to pay ſo much in. lieu of the tithe; the Court 
ſaying that they would take notice that hops were not of ſo 
ancient a growth: but here it is not claimed as a preſeriptive 
right to ſet them out in this manner. And it is obſervable 
that 7 wyſden,")., „ Who was conſidered to be peculiarly converſant 
in this branch of the law, ſaid, i in that and in another caſe in the 
fame book (e) that it was then a queſtion how hops ſhould 


be tithed, whether by the hill, the pole, or the buſhel. or meaſure. 


The caſe of Chitty v. Reeves (%, which was determined afterwards, 
is the more to be relied on, becauſe what is now contended by 


2 he occupier to .be the eulen was men inſiſted upon by the 


? 2 A 44 5.08: 
0 8 Io 1791. : (e) 1b. 283. | 1 43 
(#) | bid, 443. 5 Tn Th i Arey! 87.45 4543 63 


expreſsly eſtabliſhed And as it is admitted on all hands 
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impitipeittor, wd eannot be ſippoſed' to-hiave-claimed: ks! right 
in d kf benefciat manner than he was-entitledto; As to the cafe 
of \Richard'Gre v. Perch, in the Exchequer May 1704 (a), upon 
4 Ml: filed againſt an occupier: for not ſetting out the [tithe in the 
pariſh of Or hing in Rent; and for an necbunt, here the Coutt 
hy their decree declared that the method inſiſted on by the 
defendant for ſetting out his tithe of hops by ſtripping the binde 
from the poles : and leaving the ſame in looſe heaps before 
the hops! are picked and gathered was not a good ſetting out of 
the tithe of his hops, but that the hops ought to be picked 
and gathered from the bind before the ſame are tithable: the 
only matter in judgment there with reſpe& to the hops was 
the manner of ſetting out the tithe in that particular pariſh 
of Orpington anti ſo far the; judgment of the Court is agaitiſ 
the euftom of cutting the bind and leaving it on the ground, 
founded, no doubt, upon the periſhahle nature of the commodity, 
which would ſoon decay after it was ſevered from the ground. 
if left there: but beyond that the decree cannot be conſidered 
as of any authority, being extraj udicial. The facts in the caſe 
of 'Bliſs v. Chandler, in the Exchequer Mich. 17 20, were dife 
ferent from thoſe in the preſent caſe; for there the bind was cut 
and left on the ground for the impropriator to pick: it is true 
| that in the decree the Court declared, according to what vas ſup- 

poſed to have been decreed in Chitiy v. Reeves (b), that hops were 
ot tithable-tifl they were picled, and ought to be phid in kind 
by the buſhel, vis. every. tenth bafhel of the whole after picling: 
But it is evident upon referring to the decree itſelf, that that 'was 
a miſtake, and that the caſe of Chitty v. Reeves is miſreported 
in the note in Bunbury 20. Then: came the caſe of Wallon v. 
Tyers (c), which was ultimately decided in the * of Lords 


(a) There was a prior caſe of Bae, widow, ' of the * 8. MEER were hel from 


v. Pereb, in M. 10 W. 3. where the parties 
in intereſt were the ſame as in the other 
caſe of the ſame name, Richard Gee being 


| the adminiſtrator of Gee, widow. It was a 
Dill by the farmer of the tithe of the rectory 
of Orpingtox in Kent againſt an occupier for 


not ſetting out (amongſt others) his tithe of | 
hops: The court of Exchequer decreed that 


«the cuſtom inſiſted on by the defendant of 
-paying 10s. ,per acre for the tithe of his 
hops is a void cuſtom, not warranted by 
-Jaw, and therefore that the defendant ought 
to account for his tithe for the time ſpeci- 
fied, according to the value oi-the tenth part 


the bine or em, at which time the centh part 
is ſeverable from the nine paris, and the 
tithes by law payable, —Both theſe cafes are 


cited from the decrees. "FRE —— Ar 


0 Toe decree of Bliſ v. Chandbe, ben 
whence this was quoted at the Bar, is ſtated 
to be made upon reading the- decree. in 
Chitty v. Reeves, and alſo the decrees in the 
two before mentioned caſes of Gee) V. Perch, 


Vid. 8 Vin. Abr. 585. 5 15 


(e) 5 Bro, P. C. 99+ 3 ; Burns Be 4 
150. 


= . 
7 1 
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m 1753 ubere ir was held tliat the tithe ought to be ſet out 
after the hops were picked from the ſtem: there the appellant 
had ſet out the tithe of his hops by every tenth hill, ſevering 
he binds from the ſoil and leaving them on the poles; ; and it 
was held that this manner of ſetting them out was not good, 

but that tie hops ought to be picked from the binds before they 
are tithable. But this was not a general declaration of the law 
reſpecting the manner of tithing hops, but a judgment referable 
to the particular” caſe; for it appears by the report in Bro.” P. C. 

that the general cuſtom in the pariſhes of Mickleham and. Dorking 
where the cauſe aroſe was to ſet forth the tithe by every tenth 
meaſure after the hops were picked: and previous to the time 
when the diſpute aroſe, not only all the other occuplers but the 
appellant himſelf had ſet forth his tithes 4 in that manner ; and 
therefore he was eſtopped from infiſting upon any other manner of 
ſetting out che tithes. But even if that caſe be taken As declaratory 
of the general rule with reſpect to tithing hops, yet It can only 


apply to caſes where no 'cuſtom exiſts of © ſetting. them out in 
a different manner, as in this caſe. Nor is there any thing 


_ unreaſonable in this cuſtom ;; for generally ſpeaking any thing 
which is of the growth of the earth is tithable as ſoon 1 
it is ſevered from the ground; and it is only neceffary then 


for the occupier to ſeparatè the tenth part from the other nine 


parts, which is already done here by the manner of planting; 
and the not cutting the bind is for the benefit of the rector, 
becauſe of the periſhable quality of the flower, if it be not gathered 
ſoon after the plant is ſevered from the ground. But it would 


be very hard, if becauſe it had been determined chat for the be- 
nefit of the rector it ſhould not be ſevered and left on the ground 
therefore he was entitled to derive the advantage of the whole 
labour of the cultivator. It 1 is ſtated in 3 Burn's Ecc. L. 448. that 12 


wood when tithable is ſet out, while ſtanding, by the tenth acre 
pole or perch, or, when cut down, by the tenth faggot, &c. as the 
cuſtom has been; which ſhews that ſuch a cuſtom may be good. 
So graſs is only tithable after it is made into hay by cuſtom, 
for the tithe is due of common right as foon as it is ſevered 
and divided into- graſs "cocks! 1b: 427, 429. By 1 Tebn. 99. it 
ſhould ſeem that a cuſtom to ſet out the tenth land of corn 
reckoning g from the church, in Heu of all titles of corn. „may be 
good; though if the occupier in fraud of the cuſtom neglect to 


* : ( 


manure or cultivate the tenth land in a proper manner, the 


"Yor. vat. Sk rector 


gr 
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againſt 
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rector will be entitled + to nib adi as at common FREY But 
even at common law corn is tithable as ſoon as it is ſevered and 

ſet out in ſheaves; and the taking the tithe when ſet out in 
ſhoeks is by cuſtom. Now the cuſtom in queſtion. ſerms ſo fat 
beneficial to the rector that he may take his tithe when moſt 


convenient and beneficial to himſelf; and poſſibly he may alſo 


be entitled to the bind as well as the flower. 1 8 

Lord KznyoNn, Ch. J. As this is a queſtion of great im- 
portance not only to the parties concerned in this cauſe but alſo to 
the public, it is right that it ſhould be ſettled at once. Whether 
tithes be or be not a proper mode of providing for a numerous 
claſs of perſons of great reſpectability, the clergy, I will not 
preſume to ſay: It is ſufficient for us in a court of law, that this 
is the mode eſtabliſhed by the laws of the country, It has been 


ſaid in the argument of this cafe that the manner of tithing 


on which the plaintiff inſiſts, 18 not only the moſt conveni- 


ent, but that it is the only one in which juſtice. can be ad- 


miniſtered to all the parties; but that is contradicted by the 
jury in this caſe; for though in general it is ſuppoſed that the 
opinions of laymen are not favourable, to the rights of the clergy, 
the jury who tried this cauſe ſaid in expreſs terms that the mode 
of tithing relied on by the plaintiff would be open to much injuſtice, 
I never before heard any objection made to the caſe of Walton v. 
Tyers: We need not now inquire whether that caſe were or 
were not rightly decided; it is ſufficient to ſay that 'the dectee 
made by the Court of Exchequer was affirmed: in the Houſe of 
Lords: but if we were to canvaſs the propriety of that determin- 
ation, my opinion would. coincide with it; and it was there held 
that hops ought to be picked and gathered from the binds before 
they are tithable. But it has been contended. that, though fuck: 
be the common law. mode of tithing hops, the uſage in this 


Pariſh differing from it is good in point of law. In order to 


prove this ſome caſes have been cited, and among the reſt one 


relating to the tithes of corn, where it was ſaid that the tenth 
part of the land ſhould: be ſet out for the tithes; but by reading 


to the end of that caſe, it appears that ſuch a cuſtom cannot pre- 
vail, for Wray, Ch. J. there ſaid, that the cuſtom was againſt; 
reaſon. and ſo void (a), That there may be a particular mode of 
Uthing 1 in particular paridhes; a modus eien is n clear: 


0 1 Leon, 99. 2 P, War 569. 
4 


* 1 * 
: = 
{ e 
E 7 0 
WV. * 8 
4 F. ! * — 
* k 
* 
by x 


IN THE b b. SEVbw N nn oy GCE II. 


but the plaitriff'ꝰ ccunfel eahfiet Ante one fingle eaſe where a 
cuſtom has beet hei te de good by Which the pärty paying 
tithes ean be excuſell paying a part only of the tithe afid ſub- 
Klituting nothing elſe in lieu of the remainder. There may be a 
cuſtom to pay leſs chan the whole tithe, where the perſon paying 
does ſomething in lieu of and as a compenſation to the patfon for 
the reſt; as in the inſtance of corn. By common liw the tithe of 
corn is payable in ſheaves and ttot in ſhocks : but if the farmer 
adds his own labour and takes care of it until it is made into 
Hhocks, he may by cuſtom be excuſed by paying only att eleventh 
or twelfth part of the torn : but in ſuch caſes the labour of the 
farmer added to the quantum of the tithe taken is confidered to be an 
equivalent for the full tithes. But in no caſe whatever can the 
farmer be excuſed by paying a part for the whole of the titties 


where he does or pays nothing in leu of the reſt. Th the caſe 


of hops it was determined in Walton v. Tyers that a teuth part of the 


hops, after it is ſevered from the binds, is to be paid to the owner 


of the tithes. But it is now faid that the hops are not to undergo 
that proceſs before the titles are payable, for that it is ſufficient for 


the farmer to ſet out the tenth row, or the tenth Bill, before the 


hops are gathered. Now, independently of the above deciſion, 
and conſidering only the convenierice arid juſtice of the caſe, the 
propriety of that mode of tithing may well be doubted. Hops 
require much care and cultivation; and if it were fulficient for 
the farmer to ſet out a tenth row, or tenth hill, perhaps the whole 
would not be cultivated in the ſame way, and leſs care would 
be beſtowed on the tenth row than on the other nine. Then' 
it was argued that the tithe: owner did not even Eno the extent 


of his own rights, for that he was entitled to the tenth bind as well 


nnn Bur in ibe caſe above menue 


Toons at to the caſe of Hop and doves': 2186 5 tife of 12 is 


a great tithe; that ef elover feed is a ſmall tithie; and ſome: years 


ago a diſpute (a) aroſe between” the Imbrbpflstör aud the vidar 


reſpecting ſome clover that was left for ſeed, the rector claiming 
the clover with the ſtalles; but the Court of Exchequet' wäs of 
opinion that the rector was not entitled to the ſtalks, and that che 
vicar was entitled to the tiche of the clover ſekd às a fmall tte! 
The only ground char cuid raiſe tlie poffibfhty of a dônbt in this? 


caſe is, that u ag Have bee a real NE in aj & 4 


4s) Vid. Pall, Pain Com. 633. 
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4 


prior to the reſtraining and diſabling ſtatutes: but no e of | 
ſuch a compoſition appears. A. real compoſition for all ſmall 

wont in the pariſh may be extended to hops as well as to other 
{mall tithes. And though no written, inf ument can be produced 
ſhewing the agreement, every favourable intendment is made in 
theſe caſes, where the facts warrant ſuch an intendment. 1 But if 


this were an agreement to pay a part only of the ching itſelf, 


it cannot be, ſupported as a compoſition; there mult, be a quid 
pro quo, which the party may be able to deſcribe to the Court. 
In the caſe cited from Siderſin, Mr. J. Twiſden ſaid it was not 
then ſettled whether hops were tithable by the. bill, the poll, or 
the buſhel : but that has been ſince ſettled, and we are now 
enabled to declare what, the law is on this ſubject; and one 
part of that caſe is of importance as applicable to the preſent, for 


there it was ſaid by the Court that there could not be any 
cuſtom reſpecting hops, becauſe they were of modern intro- 
duction; ſo that there cannot be a modus decimandi fer hops 


only. 1 am therefore clearly of opinion that the verdict given, 


for the plaintiff muſt be ſet aſide, and that a new trial muſt 
be granted, in order that he may have an opportunity of proving 


(if he can) a real compoſition : the evidence given upon the 

former trial is not ſufficient to repel the common law right, which 

is in favour of the defendant. | 
 ASHHURST, ; F declared himſelf of the A opinion. 1 
 GROSE, J. +I He ground of the verdi&t 1 is, that the x abs had 


ſer out the tithes according to law: it appears by the evidence 


given that he ſet them out by the tenth hill, and the queſtion is, 
whether that be or be not the legal method of ſetting out the 
tithes of hops; for unleſs it be, the action cannot be maintained. 


Now it was decided in Walton v. Tyers that this was; not the 


legal mode of ſetting out tithes, but that the owner of, the tithes, 
is entitled to the tenth part after the hops are ſevered from. 
the binds. Then it was argued: that whatever may be the mode 
of tithing hops in general, ſome real compoſition may be iilferred 
But the very thing contended for by the: plaintiff is illegal ; be 
inſiſts on a cuſtom to pay a part, inſtead of ethe Whole, Ofathe 


thing. Taking the hops after they are picked and mekſured is 


much more beneficial to the owner of the tithes than taking 
them by the hill or row: then the queſtion comes to this, Whether 
we are to infer an agreement between him and the growets auf 
hops that he ſhall accept the thing in a leſs beneficial ſtate 
3 7 | than 


«op 
$ «© +» 


IN _ THIRTY-SEVENTEH YEA R OF SroROR Wm. 
than- "that in which he is 'by hw Latitled to have it without any 
competifation.” We could not infer ſuch an agreement, even 
if the nitroduction of hops f into this country had been wore 
ancient. The caſe of Chitty v. "Reeves has been referred to 


» 
1707. 


bs Kor 


© againſt 
Hare r. 


in ſupport of this ulage: { but it müſt be recollected that that 5 
caſe was determined in 1686, and that the caſe of Walton v. Hern 


which is contrary te to it, did not happen until long arts, 3 in 


the year 17533 and the reaſons given in ſupport of that caſe 


deſerve great attention, that the mode of ſetting out the tithe 
of hops by meaſure after they are picked from the bind or ſtem 
is the faireſt and moſt equal method, and liable to the leaſt 
inconvenience: whereas the method of tithing by every tenth 
hill is liable to great fraud; and the determination in that caſe 
was confirmed by the Houfe of Lords. Therefore as the plaintiff 
has not proved that which it was neceſſary for him to prove, 


namely, that he had ſet out the tithes ank and er | 


to law, he cannot retain this verdict. 


LawRENCE, J. If this caſe goes down to trial 8 it m he s 


material for the plaintiff's counſel to conſider two of the caſes 
that bave been cited to ſhew that the cuſtom to take the tithes 


in the way contended for by the plaintiff is a good cuſtom 


in point of law. To the one, that the tenth part of the corn 
when growing on the land might be ſet out as the tithes, Ld. Kenyon 
has already given the ſame anſwer that Wray Ch. J. gave, that 
the cuſtom was againſt reaſon and void. The other, reſpecting 


the tithe of wood ſet out in the ſame way, is only a dictum of 


Dr. Wood (a), which is no authority i in a court of law ; and beſides, 


that was at a time when it was vexata queſtio whether tithes were 


N for wood. 
Rule abſolute. 


(a) 3 Burn s Fee. I. 448; Weds bo lib, 2. 4. 2. 180. But ſee He. 8 


PaesTON againſt. Free 


ſtamp, 
Law moved on a former day to ſet it aſide for that defect. 
Chambre, who now ſhewed cauſe againſt that rule, ſaid that the 
application was made too early; that if the plaintiff had moved for 


an =tachment for non-performance of the award, or taken any 
Vol. VII, B b other 


Tn HE award in this caſe Having been made on an n improper 


Thurſday, 
Tan. 20th, 


If an award 
be made on 
an improper 
fam. wet 
no applica- 
tion be made 
to enforce 
the award, 
the Court 
will not ſet 
it alide, 
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LA. WOOD. 


1 
* ** 


Thurſday, 


Jan. 26th. 


Bail are not 


regularly put 


in, unleſs the 


name of the 
proper coun- 


ty be inſert- 


ed in the 
bail- piece. 
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other 73H to enforce it, this would have been à good chiedion. 
But he obſerved that the award might even now he rendered 
a valid inftrument by procuring i the Hfoper ſtamp and paying 
the penalty for! i. And that the award! in its preſent form might 
be conſidered ; as a 3 Ws ang ſo a the Men of BP, een 
at at all. And A, 


Te Court, agreeing yith im, 
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Shurn againf Mts. 


PHE gendem was — on a latitat i in Bury; returnable 

in laft. Michaelmas term; at the time of the return the parties 
were in a ſtate of compromiſe, and ſo continued until the 18th 
of January, when the defendant put in bail above, and gave notice | 
thereof to the plaintiff But notwithſtanding ſuch. ball and 
notice, the plaintiff on the 19th of January procured an afſign= 
ment of the bail bond; and on the 23d- of January ſued out a 
bill of Middleſex againſt the defendant and his bail. "Whereupon 
a rule was obtained, calling on the plaintiff to ſhew cauſe e why 
the proceedings on the bail-bond ſhould not be ſtayed. 


Reader now ſhewed cauſe againſt that rule; opt: that 
thoſe proceedings were regular, becauſe the bail above, was not 


regularly put in in the firſt action, the county of Middle ger having 
been inſerted in the bail-piece inſtead of Surry. And he cited 


| Garnett v. Heaviſide, Barn. 63. 


Lawes, in ſupport of the rule, obſerved that the cafe cited, hap- | 
pened 1 in the Common Pleas, the practice of which Court is no 
guide for the practice of this in general; much leſs ought it to 
be ſo in this particular inſtance, becauſe there are different filazers 
for different counties, whereas in this. court there is only one 
filazer. 


But The Court W that the caſe of Garnett v. Heavi 0 de was 
deciſive; aud therefore they 


Diſcharged the rule. 


backs. TY 
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Hoposox and others again Bern. 1 


HIS was an 1 «Ren of debt on bond, dated Fey of March 
' 1780, in 1000 J. given by the defendant to Slack the plaintiffs" 
1 00 to which the defendant pleaded that t — cauſe of action 
acerued before the defendant became bankrupt; f 1 And on the trial 
a verdict was given for the 3 fe HAS to the ofiniok of this 

Court on a caſe reſerved. 

In the year 1778 the defendant era on Shack, Ge -laineiffs 
teſtator, to become his ſurety for 5000. to * Greenwell, and 
accordingly they executed a joint and ſeveral bond, dated 10th 
Auguſt 1778, to Greenwell in 10001., conditioned for the pay- 
ment of Fool. and intereſt on the 10th of February thin next. 
Two years afterwards Slack conſented to become ſurety for the 


defendant for 300 l. to T. Whelden; and on the ft of March 
1780 Slack and the defendant executed a bond to Wheldon in 
600 l., conditioned for the payment of 300 I. and intereſt to 
Wheldon on the iſt of September following. The defendant on 


the 4th of March 1780 gave his bond to Slack, on ' which th e 
action is brought; and the condition (after reciting the two former 
bonds and conditions) was that the defendant ſhould” pay to 
Greenwell- and Möheldon reſpectively the ſaid two ſeveral . ſims” 


of Fool. and: 3000. with intereſt, according to the true intent 4, when it 


and meaning of thoſe two bonds, and in full diſchatge and ſatiſ- b 


faction thereof; and alſo that he (the defendant) ſhould” ſave” 
Slack his executors, &c. harmleſs and indemnified from all damages, 
&c. which he or they ſhould ſuffer by reaſon of Slack's having 
become bound, &c. On the 15th of April 1786 the defendant 
became a bankrupt, and on the”12th"of April 1788 he obtained 
his certificate. Wheldon proved the bond given to him under” 
the defendant's commiſſion, and afterwards called on the plalntiffs, 
as Slack's adminiſtrators, who paid the n, and intereſt on 
the 27th of May 1796. 


F. Vaughan for the plaintiffs. 
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conditioned 
for payment 
in 6 months: 
On the iſt of 
March 1780 
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bound with 
F. to B., 
conditioned 
for payment 
in 6 montha: 
On the 4th 
of March 
1780 T. be- 


came bound 


to A., con- 
ditioned for 
payment of 
the two for- 
mer bonds, 
and alſo to 
indemnify 
A. againſt 
thoſe two 
the 
money ſe- 
cured by the 


ſecond bond 


not being 
paid on the 


ecame due, 
It was held 
that the laſt 
bond was 
thereby for- 
feited. though 
A. was not 
called on to 
pay the mo- 
ney in the 
ſecond bond 
until after- 


Wards, ard 


that A. might 


prove it as a 


debt under 


the com miſ- 


The objection on bie the“ Fat Bar * 


* 


defendant relies is, that tlie bond on which; the actiéiff is brought „ 


was - forfeited hefote- the deſendant s batkruptey, thär the debt 
might have been proved under his *continHMoti,antf 6oftftuefklg, 


Bt by . AM 


chat his certificate is a bar to tlis action. 


ſed in the 
condition 


dates of the Cifferent inftruments, and "the language uf 
15 


F. after the 
forfeiture 
and before, 
pay ment. 
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condition of this bond, it will appear to have been the manifeſt 
intention of the parties that this ſhould only be conſidered as 
„a bond of indeminity, and that as the plaintiffs were nor damnified 
until after the defendant became a bankrupt, they have a right to 


enforce this bond at law. The condition of the bond in queſtion 
was to pay the two former bonds, and alſo to indemnify the 


| i plaintiffs? teſtator: but the condition is utterly impoſſible with | 


regard to the firſt bond; for the day of payment of that bond was 
then paſt. This evidently ſhews that the parties only meant that 
this laſt bond ſhould be, not as the language of it in the former 
part of it imports for the payment of the firſt bond on the 
day therein mentioned, but only as a bond of indemnity to Slack. 


And if chat were fo with reſpect to the firſt bond, the condition 


of the third bond ſhews that ſuch was alſo. their intention reſpect- 
ing the ſecond bond; for it is conditioned for the payment of the 


two ſeveral ſums of 5 00 l. and 300. © according to the true 
intent and meaning of thoſe bonds.“ The intention of the parties 
therefore being clear, the Court may conſtrue the condition of 
this bond according to that intention, though TG the ln: 1 


according to what is ſaid in Cart. . | 
Lord Kenyon, Ch. J. (Stopping Wood, PR was to Re 2 


for the defendant.) This queſtion has been at reſt for more than 


half a century. Where the debt accrues ſubſequent to the bank- 


_ ruptcy, it cannot be proved under the commiſſion. Many cafes of 


that ſort happened in the time of Lord Hardwicle, who regretted 
that he could not permit the creditors to come in under the com- 
miſſion: but this is one of thoſe caſes in which he would have had 


no difficulty; he would have been enabled by the rules of law 


to do what the juſtice of the caſe required, permitted the plaintiffs 
to prove their debt under the commiſſion. Where there is a 


5 legal debt prior to the bankruptcy, there is no doubt but that the 


creditor may come in under the commiſſion, as was. held in the 


caſe ex parte Winchefler, 1 Atk. 116., in whiclr caſe, and alſo in 
that ex parte Groome, Ld. Harduicle took this diſtinction; if the 
bond be forfeited at law before the bankruptcy, though i in equity 


the money is not then payable, the Court will avail itſelf of 
the debt at law to protect the party who is in conſcience entitled: 


but if the bond be not forfeited before the bankruptcy, the creditor 


cannot prove his debt under the commiſſion. Then the.queſtion 
here is whether the bond, on which the action is brought, were 


Or were. not forfeited before the defendant became. a bankrupt; 
8 0 3 and 


IN THE THIRTY-SEV 


ITH YEAR OF GEORGE III. 


— 


and - öf hat there Lan be no doubt: If the plaintiff teſtat6r had 
only become ſurety for the defendant on the firſt bond, there 


might have been ſome weight in the argument of the plaintiffs: 


but he had joined in two bonds, and the bond in queſtion ; 
Was given to indemnify him againſt both thoſe bonds; now if 


any part of the condition of this bond were broken before the 


defendant's bankruptcy, the bond was forfeited at law, and the 


plaintiffs might have come in under the defendant's commiſſion, 
according to the caſes T have alluded to. If 1 abftain from going 
into all the diſtinctions on this ſubjeQ, it is becauſe Ld. Hard- 
wicke explained and enlarged upon them all with great accuracy 
and perſpicuity in the caſes referred to: and it is ſufficient for 
me to refer in general to thoſe authorities, and to the ſubſequent 
caſes confirming them. | 
Grosx, J. This bond is oxidants for the performance of 
two things; the one for the payment of the ſums ſecured by the 
two former bonds, the other for the indemnity of the plaintiffs 
teſtator; and if any part of the condition were broken, it is 
ſufficietit. The plaintiffs argument is well founded, as applied 
to the firſt bond; the bond was ſo far conditioned to do an 


impoſſible thing, to pay a ſum of money on a day then paſt: but 


the ſecond bond was not payable until afterwards, namely, on 
the iſt of September after the execution of the bond i in queſtion ; 
but the money ſecured by that bond was not paid on the 
ſt of September, and therefore the bond in queſtion was for- 


feited. In Perkins v. Kempland, 2 Bl. Rep. 1106, a bond given 


to ſecure an annuity was held to be forfeited becauſe one payment 
was not made on the day when it was due, the 19th.of January, 


though the money was paid on the 1ſt of February following. (a). 
Now that caſe ſeems to be an authority for our determination 


in this, that the bond on which the action is brought was forfeited 
before the defendant became a bankrupt, and therefore might 
have been proved under his commiſſion. 


LawRENCE, J. Giving full effect to the plaintiffs? — 


it only amounts to this that the condition of this bond was to 


indemnify the plaintiffs” teſtator againſt the firſt bond, to pay 
the money in the ſecond on the day when it ſhould become 
due, and alſo to indemnify him againſt that bond: but the ſecond 


(a) See alſo Wyllie v. Wilkes, Dong, 519 
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1797. 
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Ho de SON. 


againſt 
BIT. 


Friday, 


Jan. 27 th. 


After a de- 


viie to an in- 


fant in ven- 
tre ſa mere 


for life in 
caſe it ſhould 
be a ſon, re- 
mainder to 
ſuch iſſue 
male or the 
deſcendants 


of ſuch 1ſſve 


male of ſuch 
child as at 
the time of 
his death 


ſhould be his 
heir at law, 
and in caſe 


at the time 
of the death 


of ſuch 
child there 
ſhould be no 
ſuch iſſue 
male nor any 
deſcendants 


of ſuch iſſue 
male then 


living, or in 


caſe ſuch 
child ſhould 


not be a ſon, 


then over; 


the limita- 
tion over is 
not too re- 
mote to take 
__ effect. 
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part of that condition not having ben 8 this bond . 


became forfeited, and conſequently it conſtituted a debt at law | 
| GA of benny: proved under the defendant's commiſſion. 


Judgment of nonſuit (2). 


(a) Vid. Lalla v. Martinnant, ante, 2 vol. 100 ; and Martin V. Comer, ante, 5 vol 640. 


Loge, again 8 at others, 


Proc ADE. 
A Car ſeut from the Court of Chancery for the opinion of 
the Judges of this court ſtated that George Blackall being 
poſſeſſed of a certain meſſuage and premiles i in Great Hazeley | in 
the county of Oxford, held by leaſe for years under the Dean and 
Canons of Windſor, by will dated 23d April 1709 directed that 
his wife ſhould poſſeſs the manſion houſe during her widowhood, | 


and receive the rents and proſits of the reſidue of the premiſes 


until ſhe ſhould marry or die, or until one of his ſons ſhould - 
attain the age of twenty-one years, which ſhould firſt happen; 3 
and from and after the death or marriage of his ſaid wife, which 
ſhould firſt happen, as for and concerning the ſaid manſion 
houſe, and as for and concerning the reſidue of the premiſes from 
and after the death or marriage of his ſaid wife, or the time that 


one of his ſons ſhould attain the age of twenty-one, which ſhould 


firſt happen, he bequeathed the ſame to, his ſon 7 homag for life, 
and after his deceaſe then to ſuch iſſue male or the deſcendants of 
ſuch iſſue male of 7 bomas as at the time of his death ſhould be his 
heir at law; and in caſe at the time of the death of Thomas there 
ſhould be no ſuch iſſue male nor any deſcendants of ſuch iſſue male 
then living, then he bequeathed the ſame in truſt to his (the 
teſtator s) ſon George Sawbridge for life, and after his deceaſe then 
to ſuch iſſue male or the deſcendants of ſuch iſſue male of his ſaid 
ſon as at the time of his death ſhould be his heir at law; and in 
caſe at the time of the death of the faid George S | 
there ſhould be no ſuch ifſue male nor any deſcendants of 
fuch iſſue male then living, then he bequeathed the ſaid pre- 
miſes &c. to the child with which his (the teſtator 8) wife was 
then enſient, in caſe it ſhould be a ſon, during his life, and after | 
his deceaſe then to ſuch iſſue male or the deſcendants of ſuch iſſue 
male of ſuch child as at the time of this. death ſhould be his heir. 
15 11 
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at law; and in caſe at the time of the death of ſuch child there | 1797. 54 
| Hhould be mo ſuch iſſue male nor any deſcendants of ſuch ET 
F male then living, or in caſe ſuch child ſhould not be a ſon, then pain 
the bequeathed the ſame to Philippa Long her executors, &c. and others. 
The teſtator died on the 1ſt of June 1709, leaving his wife 
Martha and two ſons, Thomas and George Sawbridge Blackall, 
him ſurviving; the executors named in the will proved the ſame 
in the proper Eccleſiaſtical Court and aſſented to the above bequeſt. 
Martha Blackall, the wife of the teſtator, at the time of making his 
will and of his death, was enſient with a ſon, who was after- 
wards born and called John Blackall; and Martha Blackall after- 
wards died on the 16th September 11768. | George Sawbridge : 8 
Blackall died on the 14th of April 17 53, without iſſue. John 5 | - 
Blackall died on the 5th March 1754 without iſſue; and T, Thomas 
Blackall died on the 2d March 1 1786 without iſſue. _ 
The queſtion \ directed to be made by the Lord Chancellor bor 
the opinion of the Court of King” s Bench was Whether the 
limitation to Phili ippa Long were good in the events that have 
happened.“ 5 
Chambre for the plaintiff 5 chat the te benen 
over to her was not too remote. That depends on the queſtion 
whether an infant in ventre ſa mere muſt not be conſidered as a life 
in being for the preſent purpoſe, or if not ſo in ſtrictneſs whether 
the ſmall interval of time before the birth | is ſuch as the law will 
conſider ED tending. to create A perpetuity, and therefore avoid 2M 
the limitation over. The uſual period allowed by law after which k y 
an executory deviſe may take effect i is, a life or lives in being and ö 2 
twenty-one years afterwards, as ſettled in the caſe of the Duke of See. Pk, 35 27 


Ee ee OR 


Norfolk (a), and other caſes grounded on the doctrine there e e, 
eſtabliſhed. Every common caſe of a limitation over after a . Ae e x. 


deviſe to a life in being, with remainder in tail to his un- 2 LE 
born iſſue, includes the ſame contingency as the preſent ; for the 2 5 
| tenant for life may die leaving his wife enfient : and the only 2 _ 
difference is that the period of geſtation occurs at the beginning Ck 
inſtead of the end end of the firſt eſtate for life. But that cannot! 


vary the queſtion as as far as it reſpects the tendency of any ſuch PRE. aa be 4 
imitation to create a denne 3 the _—_ rule. of 1 a1 2 


2 A 4 
(a) cr. co I, Pille 223. | 
| recognized 


& * 
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97. excagnized. in » las caſe of Dr 4. ct . Clark (0 wer 
= - * Was held that a poſthumous child ſhould take under a deviſe of 
bl | Tops, lands to © all and every ſuch child or children of B. as ſhould 
i ele, « be living at the time of his deceaſe:” and there the Court ſaid 
| Mi | that independently of any. queſtion of intention in the particular 
1 caſe, an infant i in ventre ſa mere muſt be conſidered as a pda in 
Wl | being, He was then ſtopped by the Court. 5 c 
i Eaft, for two of the defendants, Ld: * Macclesfield: 0 | Myfrev, 
| 1 who had a diſtin intereſt from the others, reſted their claims, on | 
| [ | the preſent caſe as ſtated, on the ſame point (5). _ 
4 Wood was procceding to argue for the other defendants: but 
Wl the Court expreſſed themſelves fo clearly ſatisfied that the ultimate 
„ limitation to the plaintiff was good, that he declined arguing 
4M the point; ſaying that he had no reaſon, from the view he had 
i | taken of the ſubjeR, to expect that he ſhould be able to alter their 
\ i | opinion. | | 
| | { Lord KENYON, Ch. J. The rules reſpecing executory FEM 

Wi have conformed to the rules laid down in the conſtruction of. 
Wl legal limitations, and the Courts have ſaid that the eſtate ſhall 
of not be unalienable by executory deviſes for a longer time than 


Fo 
7 = 2 
— = 
— 


is allowed by the limitations of a common law conveyance. In 
marriage ſettlements the eſtate may be limited to the firſt and 
other ſons of the marriage in tail, and until the perſon to whom 
the laſt remainder is limited is of age the eſtate is unalienable. In 
conformity to that rule the Courts have ſaid ſo far we will allow 
executory deviſes to be good. To ſupport this poſition I 'could 
refer to many deciſions : but it is ſufficient to refer to the Duke of 
Norfoll's caſe, in which all the learning on this head was gone 
into; and from that time to the preſent every Judge has acquieſced 
in that deciſion. It is an eſtabliſhed rule that an executory deviſe 
is good if it muſt neceſſarily happen within a life or lives in being 


and twenty-one years, and the fraction of another year, allowing 
for the time of geſtation. 
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(a) 2 H..Black. 309. Vide alſo 1 P. Vm. (5) For the purpoſe of ſtating the caſe ſot 
246. 486. 2 P. Wms. 692. 2 Freem. 223. | the opinion of this Court on the validity of 
2 Ath. 117. 1 Wilſ. 106. Cowp. zog., ante, | the ultimate limitation, the plaintiff's name 
5 vol. 49. Another ſet of caſes, as 1 Ye/. | was directed by the Lord Chancellor to be 
111. 2 Bro. Ch. Rep. 38 and 63. ſeems to | inferted in the will inſtead of the words 
have proceeded upon the preſumption of an | uch perſons as ſpall then be my legal repre- 
intention to the contrary in the perſon un- |, /extatives,” under which * theſe 
der whoſe will the in fant claimed; and vid. two defendants claimed, 
2.Bro, Ch, Rep. 320. 1 
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| LAWRENCE, OY The deviſe over in this caſe moſt take effect, 

if at all, after a life which muſt be in being within nine eee 

aſter the deviſor! 8 . wag evils bf Pd uh 62 e eh 

The allowing Sele was de eat to the Lord ; 
Chancellor. | 


Tuls caſe 1. hal argued before us by counſel. We have 


conſidered it, and are of opinion that the limitation to Phil; Iba 
Long 18 83 in the * that = happened. 


* 


. KENYON, 
; Feb. 2 7th, 1797. e 5 . .. ASHHURST, / 
„„ i NN. (ROM, 
1 | 's LAWRENCE. 


(a) 10 3 d. a V. od, «hed of of years ; at length it Ks axthuded a little 


June 1740, c: B. Ld. Ch. J. Miles, in deliver- 
ing the opinion of the Court, lad, They 
(namely, executory deviſes) have not been 
conſidered as bare poſſibilities, but as cer- 
tain intereſts and eſtates, and have been re- 
ſembled to contingent remainders in all 
other reſpects, only they have been put 
under ſome reſtraints to prevent perpetui- 
ties; as, firſt, it was held that the contin- | 
gency muſt happen within the compaſs of a 


farther, namely, to a child in ventre ſa mere 
at the time of the father's death, becauſe 
as that contingency muſt neceſſarily happen 


within leſs than nine months after the death 
of a perſon in being, that conſtruction would 
introduce no inconvenience ; and the rule has 


in many inſtances been extended to twenty- 
one years after the death of a perſon in be- 
 iog, as in that caſe likewiſe there is no 


danger of a Ae 0 M. 8. e C 


life or lives & "bring or a reaſonable. under [ _— . Hu 7. 2, 


Doe on the Demiſe of Haines and Wiſe againſt 
| Mozxcax. * | 


* 


T the trial of this Air before Mr. J uſtice Heath at t the laſt 
aſſizes for the county of Monmouth, a verdict was found 


for the plaintiff} ſubject to the opinion of this Court on the follow- 
ing caſe. 


H. Lewis, being ſeiſed in fee of SY premiſes. in queſtion, 
which are copyhold of inheritance within the manor of Tyellegg, 
and which deſcended to him ex parte maternà, on the 7th of July 
1785 duly ſurrendered: them to the uſe of himſelf and his aſſigns 

for life, with remainder to. the uſe of ſuch perſons and for ſuch 


Nn 
297. 


1 * 


againſt. 
BLACKALL 


and others. 


7 


F riday, | 


Jan, #7 th. | 


One ſeiſed in 
feeof a 
copyhold of 
inheritance 
by deſcent - 
ex parte ma- 
ternà ſor- 
rendered the 
ſame to the 
uſe of him - 
ſelf for life, 
remainder 

to ſuch per- 
ſons and for 
ſuch eſtates 
as he ſhould 


by deed or 


will atteſted by three witneſſes appoint, remainder in default of appointment, to himſelf 3 in fee; after 
which he made a mortgage and ſurrendered to the uſe of the mortgagee in fee, who upon re-payment of 
the principal and intereſt ſurrendered again to the mortgagor: held that the lins of deſcent was thereby 

broken, and that the eſtate deſcended to the 5 8 8 | 4 


Vo, VII, . eſtates 
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office 46 he ſhout? by deed'or will ſigtied in the a of Ae 
| withelſes difeck, with remifider over in default of appointment cr 
deviſe to his heirs and aſſigus according to the cuſtom of the 
manor. On the 6th Auguſt 1788 at a Court Baron of the manor 
H. Lewis ſurendered the pfemiſes to the uſe of J. Baldwin 
his cuſtomary heirs and aſſigus, to hold to the uſe of J. Baldwin 
and his cuſtomary heirs and aſſigns. At the foot of the ſurrender 
a memorandum was written that the ſurrender was made for 
ſecuring the re- payment of 1000ʃ. and intereſt then due from 
Lewis to Bald vin, and that after payment thereof the premiſes 
were to revert to and follow the uſes of the above mentioned 


ſurrender made by Lewis on the 7th Fuly 1785; And Balduin 
was thereupon admitted tenant. In 1792 Baldwin died ſeiſed, and 


on his deith* the premiſes deſcended to his infant. ſon and cuſtom- 
ary heir; and ſoon afterwards Lewis paid the mortgage-money 
and kene to Baldwin's.executor. In March 1794 Te Baldioin 
the infant appeared perſonally before the lord of the - manor out 
of court, and was admitted tenant of the pretniſes in queſtion 
to hold to him his heirs and aſſigns according to the cuſtom of the 
- manor ; and on the ſame day the infant by virtue of an order. of 
che Court of Chancery ſurrendered the premiſes into the hands of 
che lord, to the uſe of the ſaid H. Lewis his heirs and aſſigns 
according to the cuſtom of the manor. On the 11th of April 
1794 at a Court Baron H. Lewis was admitted tenant of the 
premiſes to hold to him his heirs and aſſigns according to the 
cuſtom of the manor, and on the 11th of January 179 5 he died 
inteſtate. Suſannab Harman, one of the plaintiffs, is the paternal 
heir of H. Lewis, and the defendant is his maternal heir. The 
queſtion for the opinion of the Court is, whether on the death of 
H. Lewis the premiſes in queſtion deſcended to his maternal or 
paternal heir? 
Dauncey for the plaintiff x was ſtopped F the Cauft 125 
Rufell for the defendant faid, that the only ground on which 
he could reſt the defendant's title was, that 'the legal eſtate re- 
mained in H. Lees notwithſtanding the ſurrender to Baldwin 
the mortgagee, who had an equitable intereſt only. For at the 
time of ſuch ſurrender H. Lewis had only an eftate for life with 
"aj power of appointment by deed or will atteſted by three wit- 
neſſes; and no ſuch appointment having been made, the legal 


eſtate was not deveſted from him by the ſurrender in fee 10 
Baldwin, unleſs it could operate upon the reverſion in fee, in 


"0 3 804 * default 
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default of appointment. The defendant. therefore, as heir ex 


parte maternaà, is . e to the _ of mw Ve e 


Salk. 590. 


Lord KENYON, Ch. J. If it were tak to Saad. hich 


oint in this caſe, I ſhould think that an appointment by Lewis 
by del would have been good, though not executed in the pre- 


ſence of three (a) witneſſes, and that that number of witneſſes 
only applied to an appointment by will. 
to conſider that point here. 
the mortgagee was not merely of an equitable, but of the legal, 
eftate; Baldzoin was admitted in fee under it; and his heir at 
jaw ſurrendered to Lewis in fee. This then is like a feoffment 
and refeoffment (5), which, it has been long ſettled, breaks the 


line of deſcent; and conſequently the leſſor of the plaintiff Who 


is the heir ex parte paterna is entitled to recover. 


Poſtea to the plaintiff | 


0) Vid. Co. Lit. 12. * Price v. Lang - 


(% It was Rated at the bar, though 3 it did 
| not appear in the cafe, that this deed was 1n Ford, 1 Shoe. 93. 
fact atieſted by three witneſſes. | 16141. 


Selb. 337. and Certh. 


The K1ng aguinf The tilt armkts of buenenpteege 


TE juſtices removed the pauper and his family from 
Llanbedergoch to Pentraeth both in the county of Angleſea ; 


the Seſſions on appeal quaſhed the order of removal, ſubject, to 


the opinion of this Court on the following caſe. : 
The pauper was tenant of a tenement in the pariſh of Lleckyle- 
bad, called Peurbyw, under W. Griffith for the year 1795. At 
May 1795 he received notice to quit Pearbyw at the All Saints 
following. The pauper ſaid he had no place to go to, and 
if compelled to quit he would take down a barn he had built 
upon the farm, and cut the gorſe that grew on the hedges. 
Criffith then ſaid, ſuppoſing we exchange, you ſhall go to Meꝑil 
Em%d, a tenement in the pariſh of Llanbedergoch that Gr! iffith 
then occupied under Pritebard at the yearly rent of 104. 105., to 
which the pauper agreed, and promiſed not to take down the barn 
at Peurkya. It was then agreed between them that they v 


1 „ #644 


not to mention to any perſon that the pauper was to go to Ie 4 
Enid, leſt the reſpondents ſhould hear of it and prevent the 


Pauper getting into poſſeſſion of Mey Emad., The pauper was 


But it is immaterial 
The furrender in favour of Baldwin 


Saturday 
Jan. 28 th, 


Held that a 
perion, who, 
after refiding 
on a tene- 
ment of 101. 
Per annum 
for twenty- 
nine days, 
was forcibly 
prevented re- 
ſiding there 


eleven days 


more, did 
not chereby 
gain a ſet- 
tiement, — 
A reſidence 
for forty 
days is in- 
diſpenſably 
neceſſary for 
that purpoſe. 
This Court 
will not infer 
fraud from 
circumſtan- 
ces: fraud 
muſt be ſtated 
in expreſs 


terms, 


apprehenſive that they would not conſent to his coming to their 


pariſh, 
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Y 


pariſh, he being a man of bai character. On the 16th of 8 
1795 the” pauper and his family removed from Peuriyu to 
Meyl Emdd. He did not remove his furniture there, leſt the 
reſpondents ſhould ſee him, he having been informed that if he 
could get into poſſeſſion of a tenement of 101, a- year and ſleep 
in the houſe for one night he could not be turned out of poſſeſſion. 
Griffith would not have let the pauper into poſſeſſion of Wey Emdd | 
but for the purpoſe of -inducing 'him to quit Peurkyw and to 
prevent his taking down the barn; yet he thought him a reſponſible 
perſon. The pariſhioners of Pentraeth were not privy. to the 
tranſaction. The pauper reſided twenty-nine days on the pre- 
miſes, when Pritchard aided by ſome of the pariſhioners of Llan- 
bedergoch, the overſeers of the poor of the pariſh of Llanbedergoch 
being then with them, forcibly removed him and his family from 
the tenement called Meyu Emdad, and thereby prevented him from 
reſiding in the tenement for the term of one year, or for forty days 


part thereof, whereby a legal ſettlement might have been gained; 
and he has ever ſince been forcibly kept out of the poſſeſſion of 


the tenement. The pauper did not do any other act to gain 
a ſettlement in Llanbedergoch. He was afterwards taken up at 
Pentraelb, and ſent under a vagrants' paſs to the pariſh of Llanbe- 


dergoch. The pauper's place of legal ſettlement prior to his 


taking the tenement called "Ig Emad was in the pariſh of 
Pentraeth. . 
Gibbs in ſupport of the ler of Seſſions. It is he that if the 
pauper had reſided on the tenement in Llanbedergoch' forty days he 
would thereby have gained a ſettlement ; it being immaterial whe- 
ther or not he paid any rent for it. R. v. The Inhabitants of Fil. 
longley ; ante, 1 vol. 458. Then, as be was by force prevented by 
the overſeers and pariſhioners of Llanbedergoch from reſiding there 
ſo long, he ought to have the benefit of that ſettlement; other- 
wiſe they would be taking advantage of their own wrong. If the 
pauper had by fraud obtained and kept the poſſeſſion of a , houſe 
for forty days, the circurilidncs of the fraud would have pre- 
vented his gaining a ſettlement ; and if fo, the fraud uſed by the 
pariſh officers ought: not to defeat his ſettlement. -In the caſe of 
hiring and ſervice it has been determined that if the maſter 
fraudulently diſcharge the ſervant juſt before the. expiration of 
the year, it will Not defeat the ſervant's ſettlement (a); and the 


(a) vid. Ea lad v. Withirfdg, 1 dtr. 956. 2 9 
e ee 1211115 ve 


n 
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ſame reuſdring whudlly pplics to a ſettlement to be Hlined | by 
anry bcher mühe In Anfeer to an bbſervätitn Frome Cöütt, 


that no fraud a ſſtated in the caſe, and that fraud could dt be 
prefurned, tie: add That it Was Ttsted as 4 fact in the eit cliar thi 
pariſh. offiwers uſell /d xd prevent the paper's gaininky' a ſettle. 
ment in Lianbederporh, urill chat force impked Frauds” and that 
where the facts conſtiveting the fraud weile ſtated, it . not ne. 
ceſſary that fraud ſhould be found in expreſs terms. 

1 and Ellis eta were ftopped by the Court. | 

| Lord KENYoN, Oh. J. In order to gag aettleinetit by tin 
on a tenement of rof. per annum, it is abfolutely neceſſary the 
the party ſhould Yeſide there for forty days. With regard to the 


fraud, which is ſuggeſted : where a caſe is pregnant With cir- 


cumſtances of ftaud, the Court have repeatedly faid they cantict 
infer fraud; that fraud is a fact to be b. i Rated. It » was 


io faid in R. v. Preſton, Burr. 8. C. 69 (a). 


Per Curiam (6), 


} 


Order of Selliohs git, 
( vid. R. v. t. ed, Bore. S. C. 


Fillongley, ante, 1 vol. 461. until the 4 * F * RY | 


-P 


The] Kin ee The halber of Sosskx. 


A Ro LE was obtained in the laſt term calling on che defendants 
to ſhew cauſe why a mandamus ſhould not iſſue, direQing 


them to receive and hear an appeal againſt an order of two 


juſtices for the removal of T. Laycock his wife and children. It 


appeared that in point of fact there are two diviſions, though not 


legally recognized, in the county of Suſſex, the Eaſtern and 
Weſtern, though there is but one commiſſion of the peace for 


the whole county; and the Quarter Seſſions arte always held 
firſt in the Weſtern, and afterwards adjourned into the Eaſtern, 
diviſion. The Seſſions commence in the Weſtern diviſion on the 


| Tueſday, The removal in queſtion was made on the Wedne/day, 
being the 13th July 1796, to the pariſh of Peaſmarſ/h, which is 


ſituated in the Eaſtern diviſion; the adjournment day into which 
was on the F riday following. The appeal was not lodged at that 
Seſſions, but was preferred at the next O&ober Seſſions held by 
adjournment i in the ſame Eaſtern diviſion. An objection was there 


made that it came too late, and the Seſſions, after hearing evidence 
Vol. VII. E e 


0) Mr. Jaflice Abhurf was Kata 
774 3 * 7 edford, ib. 60; ; and R. v. | this day, and was not able to attend in court 


of 


105 
997. 
— 5 


The abit 
127140 6 
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DER GOCH. 


Saturday, 
Jan. 28th. 


Where the 
Quarter 
Seſſions are 
held at. two 
different 
places in the 
county, the 
one being an 
adjournment 
oniy from the 


other, and 


an order of 
removal is 
executed af- 
ter the be- 


ginning of 


the original 
Seſſions but 
before the 
adjourned 
Seſſions, an 
appeal at the 
next enſuing 
adjourned 
Seſſions is in 
time, and 
ought to be 
received. 
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CASES IN HILARY. TERM 


of ta fag, and, taking into. conſideration, the diftanice- of, the 
appellant; pariſh, were of opinion that the adjournment Seſſton 
in July were the next poſſible Seſſions at which the appeal ought 
to have been preferred; 3 that it was now too late, and. that — 
had no juriſdiction to examine into the merits of the appeal. 

Leach now ſhewed cauſe, The Seffions having determined that 
in point of fact the pariſh to which the removal was made might 
have appealed to the adjourned Seſſions. held in the Eaſtern 
diviſion in July, within which diſtrict the cauſe aroſe, the only 
queſtion is, whether in point of law the pariſh were not bound 
to lodge. their appeal then. Although the diviſions of the 
county are not legally ſo conſtituted, yet the practice of holding 
the Seſſions i in the manner ſtated has been invariably obſerved; 
and therefore all perſons reſiding within the Juriſdiction muſt 
be taken to be cognizant of, and are bound by, it. The adjourn- 
ment day | is on the Friday ay, and therefore in reſpect to the in- 
habitants of the Eaſtern diviſion the Seſſions do not commence 
till that day; and the removal having taken place on the Weadneſ- 
day preceding, the appellant pariſh ought to have entered their 
appeal on the Friday, purſuant to the conſtant practice; and he 
cited 19 Vin. Abr. 356. Pl. 2. and 1 Sid. 149. to this effect. But 
if that were otherwiſe, and the act of parliament requiring 
the appeal to be made at the next Seſſions muſt be conſtrued with 
reference to the original Seſſions, and not to that held at another 
Place by adjournment, ſtill this application cannot be ſuſtained; 
for in that caſe the appeal ought to have been preferred to 
the original Seſſions held in Ofober, and not to the adjourned one, 
to which it was made. Therefore, quacunque via 8 this rule 
muſt be diſcharged. 

Partington and Bayley contr\ were ſtopped by the Court. 

Lord KEnyON, Ch. J. The convenience and juſtice of the 
caſe are ſo obviouſly in conformity with the ſtrict letter of the 
ſtatute (a) that there can be no doubt on the proper con- 
AruQtion of it. There is but one commiſſion of the peace, and 
one Quarter Seſſions held for the county in each quarter ; although 
for convenience the magiſtrates hold the Seſfions firft in one 
part of the county, and then by adjournment in the other | 
part. The next Quarter Seſſions therefore muſt neceſſarily mean 
the next original Quarter Seſſions held for the county; for the 


425 


| 60 49 Eli. c. 2. : 


+ 


adjournment 
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adjournment is only a continuation of the ſame Seſſions. The 


removal therefore having been made after the commencement 
of the July Seſſions, the appeal was properly preferred at the 
October Seſſions following. Neither is there any thing in the 
objeckion that it ought then to have been made to the original 
Seſſions in October, for that would be directly contrary to the 
practice which has always prevailed in counties where the Seſſions 
are adjourned from one place to, another within the county ; and 
his Lordſhip referred to R. v. Aan R e (a), and R. v. 
Hinderclave G0. DU 


Her gt $1 Rule abſolute 


Wie 8 4 OG 8 


* 


Forrzx and others againſt Pursr. . 


"HE defendant, having been arreſted on the 21ſt of November 

by the ſheriff of Middle ex at the ſuit of the plaintiffs, was 
permitted to go at large on an undertaking given by his attorney 
for his appearance. Bail above not Having'been put in in time, 
or bail-bond taken, the plaintiffs brought an action againſt the 
ſheriff for an eſcape. On the 7th of Januar) the defendant became 
a bankrupt. | On the 26th of this month netice of bail was given, 
and now a motion was made to juſtify theſe bail, the fheriff 
offering to pay the coſts of the action brought againſt him. 

Lawes oppoſed the juſtifying of the bail. This is a queſtion 

of conſiderable importance; and this oppoſition to che juſtiſication 
of bail is made in order to put a ſtop to a practice introduced by 
the ſheriffs' officers, in direct oppofition to the ſtat. 23 H. 6. 
c. 9., of ſubſtituting this kind of undertaking for a bail-bond, 
and which has of late years inoreaſed to a great degree. This 
practice was evidently introduced for the emolument of the 
officers; and it ought to be checked becauſe it operates to the 
prejudice of the plaintiffs, and ſometimes even to that of de- 
fendants. By the ſtat. 23 Her. 6. c. 9., the fees of the officers on 
taking bail-bonds are limited; whereas thoſe exacted when theſe 
undertakings are given are not limited by any rule, but depend 
on the conſcience of the officer. The plaintiff alſo is prejudiced; 
becauſe if a bail-bond be taken, he has a right under the flat. 
4 An. c. 16. L 20. to call for an aſſignment of it: whereas this 
Practice deprives him of that ſecurity, and occafions conſiderable 
I 5 


(lay, 


The Juſtices. 


above is not 


the ſheriff is 


in and juſtify 
bail after- 


nog 
1707. 


The KING 
again 


of Suss EK. 


Jaturday, 
Jan. 28th. 


If a ſheriff's 


officer upon 


an arreſt take 
an under. 
taking for 
the appear- 
ance of the 
party inſtead 
of a bail- 
bond with- 
out the plain- 
tiff's aſſent, 
and bail 


duly put in, 


liable to an 
action for aa 
eſcape, and 
the Court 
will not re- 
lieve him by 
permitting 
him to put 


wards. 
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2/CABES IN HILART TEN 


iy, as in che inſtance of ruling the theriff a term __ | 


loft. Beſides, it was ſolemnly determined in e * N bi 


= fuch an undertaking as the preſent was illegal. 


© Henderſon cofitri, In almoſt all the eaſes in Which an at. 
3 has been moved for againſt the ſheriff, the Courts 
have affiſted the ſheriff and the | defendant, if they could put 
the plaintiff in the ſame ſituation in which he was before 
the irregularity happened. Here the fheriff offered to pay the 
coſts of the action brought againſt him, and to put in gooil 


bail, which was all the plaintiff could have had if u bail. 


bond had been regularly taken. The ſheriff is not bound in all 


caſes to take a bail-bond ; he may let the defendant out of cuſtody 


at his peril, it being ſufficient that he has him at the return 
of the writ. Atkinſon v. Mattiſon, ante, 2 vol. 172. But the 
plaintiffs alſo have been irregular in their proceedings; they ſhould 
have ruled the ſheriff to return the writ before they ſued the ſheriff. 
The obſervations made on the extortion. of the ſheriffs officers 
may be laid out of the caſe, there being no pretence to ſay that 
any. extortion was practiſed in this inſtance: whenever ſuch a caſe 
ariſes, it will be ſufficient to OY the offender. 

Lord KENYON, Ch, J. I am of opinion that the bail ate 


not to be permitted to juſtify in this caſe. There is no doubt 


but that many undertakings to put in bail have been enforced by 
this Court, where the plaintiff or his attorney has accepted the 
undertaking; in ſach a, caſe the acceptance being the act of the 
party, he has no reaſon to complain that a ' bail+ bond was not 
given. But infinite miſchief and inconvenience would. follow if 
we were to permit this practice to obtain. The Legiſlature, being 
aware of the extortion that might be practiſed by ſherif 
officers on an arreſt, endeavoured to guard againſt it as well as 
they could; and by the ſtat, 2 3 Hen. 6. c. g. they pointed out 
the manner in which bail-bonds ſhould be taken, with the fees 
of the officers, and declared that all other obligations, not war- 
ranted by the act, ſhould be void; and the ſame reaſon that 
applies to bonds equally applies to other undertakings. I fully 
ſubſcribe my opinion to the caſe of Rogers v. Reeves, where 4 
diſtindtion between undertakings to the party and thoſe. to | the 
bailiff was anxiouſly taken; and here if the plaintiffs: had accepted 
the undertaking, all would have been well. But this is a novel 
experiment, and if it were ſucceſsful it would open a dor to 


(a) Ante, 1 vol. 418. In 


5 orols 


w 


} 
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groſs impoſition. FT will not enter into the queſtion Vbetber the 
plaintiff | would be in 4 better or worſe ſituation if this practice 


were to prevail: but we ought to prevent as far as we can the 


ſheriffs' officer. deſtroying the wiſe provxiſions of the . ſtat. 23 H. 6. 


by. fixing the price of his own. ee inſtead of Sorplying 
with the requiſitions of the act. 


o "of | "% 
"x FN 8 * 1 "i 18 
„ * 


„snuu RST, J. Neither the therif or 1 dn ought to 


they favor to any perſon arreſted by them : they, ſhould on all 
occaſions diſcharge their duty; and their forbearance; is in. general 
not. an act of humanity, | but of werfe 


19:1 1391 


Gros, oh, 1 The ſheriffs), officer in this caſe. ſeems. to. have 


» a „ 


acded contrary | to his duty; and the obſervations made on this 
practice by. the plaintiff” 85 -counſel are warranted by. a great deal 


. . 


of experience that I haye had. ont this ſubject. . Inſtead, o of taking 
A : bail-bond as the ſtatute requires, he has taken another. Kind of 


undertaking under, the pretence of an indulgence t. to the defendant, 


for which he exads | Bis « own, pric ; and therefore if we were to 


encourage this practice, we ſhould be giving ari encoura agement 
to the ſheriffs officers to infringe the law. : This is a practice 


5m is Þ 250 SAN bo TELE 


injurious to, the plaintiff as well as t to the \ defendant ; 3 and if this 


© 


»pplication b be made, on behalf of the, ther, he. is not entitled 


431 3 3% v - 


to any indulgence. becauſe he has broken the law; 51. if it come 


{1 135 "D564 7 Sit Das 
from the de fendant, Ache anſwer i is, that he h s cor nſpired | with the 
| Da and þ {4 
ſberif, and therefore we will not aſſt him, 


„ 1 wi 4 ; 1 — nh AL + 84 S 4 I 775 


. 


Lawzxex, J. The caſe of Acliſs 15h Matte Gen, does. not 


u 7 8 211 


ire 


1797- 
4. ; . YR of 


FULLER 


againſt » 
PREST. © 


apply to this caſe: | it does not prove that the ſheriff may diſ- 


charge adefendant on an arreſt without taking a-bail-tond; it only 


ſhews that if he Joes let the defendant. o out of cuſtody, he may 
retake him before the return of the writ, without being liable to an 
aQtion for a falſe impriſonment. But the miſchicfs, againſt which 


the Legiſlature intended to guard by the ſtat. 23 Hen. 6., would 


not be prevented if this conduct of the ſheriffs officer were to be 
endured. 


to accept the undertaking, that would have varied the caſe : : but 
this is an attempt to compel him to accept it, in contravention of 
the ſtat. 23 Hen. 6. This practice would be injurious to the 
plaintiff and oppreſſive on the defendant. The. former would be 
deprived of the remedies which the law has; given] him; and the lat- 


ter would be lubject to the extortion of the weriffs officers. Here | 


the officer comes for a favor, but he is not in a | fituation 1 to alk i it. 
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ey | Ore Rule refuſed. 
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If the plaintiff or his attorney had indeed conſented 
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nx againſt. Jog. 3 481 | 104 84 31 v 
A reco Alls . an a ion öf treſpaſs” for chews han is 
e. = in the name of the nominal Plaintiff in e jectment, and it OR 


voy eve i before Mr. Juſtice Rooke at the laſt ſummer affe at N. r 


not be given 


in evidence The notice of declaration in ezectment as ſerved" fl the 


in an adtion ON 44 a. nay wel A uh 
againſt the only, an Ra in her own name only. "Tr was roved” that 21 tu 
id that he Had 0 


huſband 
ai ite band allowed her a ſeparate maintenance, 
Se . 'been near her for many years. The fte wat d f the Neffer ef r 

Wife, and 0 


the plaintiff proved that the houſe belonged" to the v 

the had paid the rent up; to May 17 170 94. T Leine Joa 
; refuſed to receive the Judgment 1 in cher ten in deöllletlee Ahl 
the huſband, | The platatiff, not being able t0 Pf Höh telp 

without the Judgmien "in egectwent, 5 ati 20 bflod-liad : 

In the left term a "Tile vas obtained, . cal lug ol ene Mita: hh 

Gon en the” bos: — "A be Et 30 l Rene 


15 5 10: ve 99h, "4 a1 Fan Nags 


| , £444 33 * x ; 33 5 1 9111 91 
Chang das now to me ew cauſe; but BUS 6d * 
11 00 If: eee took 13 115 e 31 2110 111 100 
Law and | . Hey — 4 Were Cc ed on to fupport 1 l 
In Wit bers v. Harris (a), I. Lord Hull faig «A 5 rp 5 


| 75 binde the night and were of ki 1 hy = 


/ A ray 
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Pufpete, though the parties 'be ack the Wande Ar all Pt! ph 
recovery in jectment was. evidence againſt the wi v . Jn 4 bn v. 
Parkin 65), ord Mansfeld f in delivering the opinion of all "he 


f 


Judges: ſaid 6c The tenant is concluded by the judgment, and .canot 


R » 2% 94901 


1 


controvert the title;“ and . This judgment like all others o nly 

concludes the parties as to the ſubje& matter of 4 'Tha augh 

therefore the action is brought againſt the buſband. and wife, the 

one may be acquitted and the other found guilty of the treſpaſs; 
and in this way of conſidering the queſtion the judgment in 

ejectment may be admitted as evidence to affect the wife, but nat, 

the huſband, who is only joined for conformity. But . 0 

The Court ſaid that the judgment in ejectment could. bot be 

| admitted as evidence againſt the buſhand becauſe he was 00 Þ ty 
1 to that ſuit. That what was faid by Lord Holt in the caſe referred 


to muſt be confidered with reference to the ſubject. That the 
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cals of Alis *. Parkin alſo ſthewed' that the recovery in eject- 
ment operated a6 an eſteppel to the Burtier to coutrevert che 
plaintiff 8 title. 
tteſpaſs but the judgment in ejeckmént; an that the wife's con 
feſſioi of 127 treſpaſs! committed by her could not be given in 
_ evidence 0 affect the bufband in an action in which he is liable 
the dam ba end coſts. . in N 4 $94 #4 oi nv 
pong | | Rull dilcharged 
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en of treſpaſs nd e ſheriff 
the goods pr the plaintiff. . .; At the 
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fc 17 OT ache 1 laſt Tark.; 
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Whether, there was en idence ö übe make the defendant re- 
: 5 7 As to which Robert Scott, under- 


£3 99-03 155 7111 ay Os TOCTT 37 TH 


| Heriff to. "the defen lant, gave oral ' evidence that Sug 


* 


E 67 was ap- 
pointed bailif 1 my the det En ant by a de tation, ang 990.88 | as fuch,; 
but no deputation nas. Produced, nor any 1097 give en do pra- 
duce i it. But Scott produced Sagden's 's bond of £ ſecurity t to Syhes; 
_ which the learned Judge. admitted. without any proof of the Hood 
itſelf, As it, was produced by the under-ſheriff from t. the - Jetendant 


1 I It | was further 5 250 by the l 8 a that 1 


copy « of The re of execution, dick was + produged in Cer | 


That in this caſe there was no evidehce of the 


, afliges it it appeared | that: the : 


N 


were. 


Tueſ⸗ 
Jar 31h 


In an action 
of treſpaſs 

. againſt the 
ſheriff for the 
wrongful a& 
of a bailiff, 
it is not 
enough (in 
order to affect 
the ſheriff) 
to prove him 
a general 


bailiff, and 


that he had 
given a bond 
of indemhity 
to the ſheriff 
as ſuch, to- 
gether with 
proving the 
copy of the 
warrant un- 
der which he 


entered and 


ſeized the 
plaintiff's 
goods: but 


and ruled to be evidence by che learned Judge, who Wes of the privity 


att 3 116 26 44 


opinion that upon the whole the relation between the defendant 
and. Sugden, Was ſufficiently eſtabliſhed to make he former liable 
for the ac. of the latter; and a verdict was accordingly taken 
for the plaintiff for 621. IIS, with liberty for the defendant, to 
move for a new. trial without cofts.. A rule niſi having accord- 
ingly been obtained for this purpoſe in the laſt term, on the 
ground that there. Was! no ſufficient privity eſtabliſhed by the 
evidence between the: ſheriff and, Sugaen ſo as 0 wy * n. 


ed by the 
by the acts of the other in this tranſactio n ach batli; | 
Lau and Scarlett now ſhewed- cauſe axuinſ the: a Pony eo look by 
aiming d hat a Fair m de town between h and the norice to pro- 
| uce it as 
1 E ien 9007-10; ieee © Fa 21604143 d inet; will, in caſe 
of el , let in "ye evidence of its contents. 
1. | 1 0 


defendant 


between ſuch 
bailiff and 
the ſheriff 
muſt be 
eſtabliſned 

in the par- 
ticular tranſ- 
action on the 
beſt evidence, 
by prov- 

ing the 
original war- 
rant of exe - 
cution direct - 


- q * 
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does by virtue of his office at the command of the heriff | as 
the other has. Keilio. 86. 5. Dall. OF. of Sher. 6. 21. 83 
worn or known officer need not ew his writ when demanded, 
as a ſpecial bailiff muſt. Dall. c. 22. Therefore as on the one 
| hand the ſubject is bound to yield obedience to the command 
n of the ſheriff's known and ſworn bailiff, without the produdtion 
of his warrant, ſo on the other the ſheriff is perſonally anſwerable ; 
for the acts of every ſuch officer within the ſcope of his general 
authority, without proof of his ſpecial commiſſion | in the par- 

ticular caſe. And this liability of the ſheriff is the ground 

3 of the obligation on the part of the ſubject. It is clear that 
_ the ſheriff's reſponſibility from the relation between him and 
4 his officers goes much beyond that of a - maſter for the atts 
of his ſervant; for in the latter caſe the maſter is only anſwerable 
for his aper while acting within the ſcope of his par- 
ticular buſineſs or commiſſion : but the ſheriff is liable for the 
| 10 wrongful 


1 114 '7 A ES IN HIL ART IT 

= 1797 defendant in order to; fixhim.with the other's acts; 98 00 
* : De 5 tended that ſuch privity was here eſtabliſned in two ſeveral 
1 mY ways. 1. By evidence of à general privity ariſing out of 
1 — Sugden's appointment as bailiff to the defendant, which was ad. 
i i mitted by the under-ſheriff; who ſpoke alſo to his having acted as 

j I: 1 ſuch, -and who prod uced the general bond of | indemnity given by 
1 Sg den to the ſheriff. This general privity is noticed by the law 
i in the _caſe-'of ia bound and ſworn bailiff, though not in the caſe. 
WW of one ſpecially appointed for a particular purpoſe ; and Sugden 6 | 
| bi was proved to be of the former deſcription. In Dali. Off: of 
1 Sheriff, the oath of the ſheriff 1 is ſet out, wherein he ſwears that 
138 he will take no bailiffs but ſüch as hes Will aüfwer for. And by. 
by i = Elis. c. 1 2. it appears that general bailiffs are alſo required * 
* e take the” bath preſcribed by that act for the faithful execution | 
„ 3 of their office? "Whereas | fact bailiff is molt frequently ap- ä 
3 peitted at tlie requeſt ef the 8 himſelf who takes out 
it | l en 43 21. ih execution; ang ſuch 2 an one k | s been held not o | be 
'} 4 p ha within the” "Natite, Sir M. Jon. 2 5 2 Leu. 1 57. And. in the 

| 1 eee new oath of the | ſheriff, A pointed to be taken by the 3 Go. I, 
1 . a 7 1 A. 18. he ſwears 0 We he will take no bailiffs. into bis | 
A an ei fervice but uch as He will anſwer for; and will cault e each 
9 A op ie "OWE" them, to take | ſuch oaths as ke does i in what belopgs to their 
_ ET e hüllt neſs” and occupation,” There is this further diffinQion 
* ere. between the two. ſorts of bailiffs, chat the known aüd ſworn 
mp edt officer 121 no occaſion 1 a ſpecial warrant to juſtify what be 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE IH. 
vrongful acts of his bailiff acting under colour of his office. And 
this is founded upon the principle of public policy. For in 
the caſe of theſe officers the Public have not adequate means 
of knowing whether they are aQting by the ſheriff's authority 
or not, and are obliged at their peril: to yield a preſent obedi- 
ence; therefore the ſheriff muſt be anſwerable at all events, and 
muſt afterwards indemnify himſelf againſt his officers, if they 
were in the wrong, by ſuch means as the law puts into his hands. 
For this purpoſe theſe officers give bonds to the ſheriff to in- 
demnify him againſt all their wrongful. acts. This was the 
ground of the determination in Vabſley v. Doble (a), where the 
under-ſheriff's confeſſion of an eſoape was held evidence of the 
fact in an action again the ſheriff, becauſe the under-ſheriff gives 
him a bond to fave him /harmleſs; and therefore in effect the 
confeſſion goes to charge himſelf. So here the under-ſheriff 


producing the bond of indemnity from Sugden to the ſheriff 


ſhews that the defendant is indemnified againſt gugden 8 acts; 
and therefore the loſs will ultimately fall upon Szgden himſelf, 
whoſe acts are now brought forward as evidence againſt the 


| ſheriff, But adly, There is alſo evidence of privity between 


Sugden and the defendant in this particular caſe; for the officer 


produced a copy of the warrant at the time, under which he 
profeſſed to act by the ſheriff's. command. And even in the 


caſe of a ſervant, if he have in his poſſeſſion as his authority for 
acting in the name of his maſter that which ordinarily he could 
only be poſſeſſed of by the delivery of the maſter, that would be 


at leaſt prima facie evidence of his authority to bind the maſter. 

12 Mod. 564. If this were not a copy of a true warrant, as it 
purported to be, it would have been very eaſy for the under-ſheriff 
to prove that no ſuch warrant had been iſſued by the ſheriff 


of which the paper delivered Purported to be a copy : and 
the defendant's not having offered ſuch proof, it muſt be taken as 


an admiſſion of the fad that ſuch a warrant had iſſued. If 
it be ſaid that notice ought to have been given to the ſheriff 


to produce the original, the anſwer is that ſuch notice would 


have been nugatory; becauſe the original warrant muſt be taken 


to remain in the hands of the bailiff, who is * to keep | it for 
his own juſtification. | 


Cockell, Serjt. and Chambre, contri. This is an action againſt 
the ſheriff in order to make him reſponſible for the act of another 
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who, it is ald, acted ander his authority. In this therefore a 


in other caſes of the like nature the authority muſt be proved 
by other evidence than the mere confeſſion of the agent, to which 
alone the evidence given amounts. In caſes of this ſort the 
conſtant practice has been to call upon the officer to produce 
the original warrant itſelf, which being the beſt evidence of the 
fact no other can be admitted, unleſs it is improperly withheld 
after notice to produce it. But it is ſaid that the ſheriff is re- 
ſponſible for the acts of his ſworn bailiff without ſhewing any 
warrant. The authorities however which have been cited by 


no means prove that poſition: but even if it were ſo, there is no 


proof in this caſe that Syugden was a ſworn officer of the de- 
fendant's. Then the indemnity bond is inſiſted on as a reaſon 


for admitting the evidence; but that does not apply to the ob- 
jection, for by that bond Sugden only ſecures to the ſheriff that 


he ſhall duly execute all proceſs directed to him by the ſheriff; 2 
and there is no evidence that any proceſs was ſo directed to him 
in this inſtance. The caſe in Ld. Raym. is very diſtinguiſhable 
from the . preſent; for it appears from the very ftatutes which 
have been referred to that the under-ſheriff is the general ſervant 


of the fheriff, appointed by him to execute his office of ſheriff: 


but a bailiff has no ſuch general authority from the ſheriff, 


but is ſpecially appointed by him to act on each occaſion of 
executing proceſs wherein he is concerned; and proctſs directed 
to one bailiff is no authority for another to act upon. 


Lord KENVON, Ch. J. The caſe cited from 1 Ld. Raym. is 


the only one that affords any ground of argument for the plaintiff; 


but that is diſtinguiſhable from the preſent caſe for the reaſon given 
by the defendant's counſel. The under-ſheriff is the general 
deputy of the high-ſheriff for all purpoſes : but that is not the 


caſe with a bailiff. The plaintiff's argument aflumes that the 


relation of maſter and ſervant was eſtabliſhed by the evidence: 


if it had been proved that that relation ſubliſted, the conſequence 


contended for would have followed ; but that was not proved. 
If however the reſt of the Court entertain any doubt, as this is a 
caſe of very extenſive conſequences, it may be further conſidered. 

GROSE, J. I have always underſtood that there is a conſider- 


able difference between an under-ſheriff and a bailiff as to their 


liability: but the caſe cited from Ld. Raymond tends to ſhew.that 


the bailiff is liable in all caſes in m—_ the under-ſheriff i Is, 


9 | 2 | . "becauſe 
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becauſe he: alſo gives a bond to the ſheriff, I wiſh therefore to 
have an opportunity of looking 1 into the caſes. - 

LAWRENCE, J. It is of great importance to the ſheriff to 
know for what acts and to what extent he is anſwerable for 
the acts of his bailiffs. The caſe in Ld. Raymond ſeems to 


have proceeded on the ground of the indemnity which the under- 
ſheriff gave, by virtue of which his confeſſion was in effect 


received againſt himſelf; and the ſame argument would alſo apply 


to the bailiff, But I do not feel the ſtrength of that argument; 
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it does not fallow that, becauſe he charges himſelf, the ſheriff has 


a remedy over, for perhaps the ſheriff may ſuffer much beyond 


the extent of the indemnity. The admiſſion of the under-ſheriff 


may affect the -high-ſheriff, becauſe he is the general officer of 


the ſheriff: but I do not think that the bailiff is his general officer, 


The bailiff gives a bond to execute ſuch warrants as ſhall be 


directed : to him; when a warrant is granted to him, he becomes 
the ſpecial officer of the ſheriff; and I have always underſtood it to 
be neceſſary to produce the warrant to ſhew that relation between 
them. But the objection here is that it did not appear that the 


ſheriff had granted any warrant to this officer, the original war- 


rant not being produced and no notice having been given to 


produce it. 
_ The Court, oe a ſhort conference among heaflres, made 


The rule abſolute. 


Doz on the Demiſe of Fons r againſt WanDLass. 


N EIECrMENxT for lands in the county of . which 
dhe leſſor of the plaintiff held under a leaſe from the 
Dean and Chapter of Durham, and which had been under: let 
by him to the defendant by an indenture of demiſe dated the 
16th January 1795 for a term yet unexpired, reſerving rent, in 
which was contained the following proviſo; “ That if it ſhall 
happen that the ſaid yearly rents hereby reſerved or any part 

Ro ſhall be behind and unpaid by the ſpace of thirty days 

next after the ſaid days of payment, &c. contrary to the'true 
: intent and meaning of theſe preſents ; or in caſe the ſaid de- 
: fendant his executors, &c. ſhall at any time during the ſaid, 

g term alien, &c; then and in either of fuch cafes it ſhall and 

may be lawful for the ſaid . A ofter his executors, &i into the 


6 laid 


Tueſday, 
Jan. z iſt. 


Where a 
landlord has 
a right to re- 
enter for | 
non-payment 
of rent, he 
cannot re- 
cover in | 
ejectment at 
common law, 
unleſs he de- 
mand the 
tent on the 
day when it 
becomes due; 
nor under the 
ſat. 4 Geo. 2. 
c. 28. . 2. 
if tbere be a 
ſofficient diſ- 
treſs on the 
premiſes, 
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40 aid demiſed premiſes to re-enter, c 
covenant on the part of the defendant to pay rent, &c. &c. 


wight v. Cator, Doug. 48 . 


CASES IN HILARY TERM 


There was as 1 


On the trial the plaintiff proved a demand of half -a year's rent 
after the day on which it was due, and a refuſal on the part of 
the defendant to pay it, before the re- entry. But it was agreed 
on both ſides, that there was a ſufficient diſtreſs on the premiſes 


during the whole time. On the part of the defentlant it was 


objected at the trial that the leſſor of the plaimtiff could not 


recover either at common law, or under the ſtatute of the 4 Geo. 2. 


c. 28, / 2; not by the former, becauſe the rent was not demande 
on the day when it became due; Co. Lit. 201.; 7 Rep. 28. nor 
by the latter, becauſe there was a ſufficient diſtreſs on the pre- 


miſes. On the other hand the plaintiff's counſel relied on the 
expreſs covenant of the defendant, that the leffor ſhould r re-enter, | 
upon the event which had happened, namely, the non-payment 


of rent when it became due. And to this opinion Lawrence,. 
inclined at the trial, and directed a verdict for the plaintiff, ; But | 


upon reporting the caſe, upon a motion for a new trial, he ſaid 
that upon re-conſideration of the queſtion he was not ſatisfied 


with his former opinion. And he referred to 7 Co, 28. where 
the diſtinction is taken that upon a diſtreſs for non- payment of | 
rent a demand at the day is not neceſſary as it is in caſe of 


Aa re- entry, where the whole intereſt or eſtate is Uefeated, or 


where any ſum nomine pœnæ is forfeited; in both which caſes 
the demand ought to be made preciſely at the day a convenient 
time before ſun-ſet ; in the one caſe in reſpect of the condition, 


and in the other in reſpect of the penalty. But in the caſe 


of a diſtreſs he who hath the rent may demand it at what 


time he will; for no loſs or penalty will thereon enſue, but 
only a ds to come at his rent in arrear (al. 


Law and Holroyd ſhewed cauſe againſt. the rule far. * 
aſide (5) the verdict. The preſent caſe is diſtinguiſhable from 
that in 7 Co. 28. and from Co. Lit. 201. What is there ſaid applies 
only to the caſe of a reſervation of rent, and to a clauſe of re-entry 
for non-payment purſuant to the reddendum ; in which caſe the 


-obligation of payment is not perſonal, but the rent is in the 


ma & and the leſſor cannot re-enter without: obſerving #7 


(a) Vid, Dy. 51. 6. 68. 4. . and cd. hs premiſes which the lefor of Fs -laintif 
85 was at all events entitled to recover, tbe 


(3) The motion was at firſt 1 ſet-| rule was afterwards: made to cou the 
aſide. the verdict: but as there was a part of | execution to ſuch Part. | 


IZ 


IN THE FEIRTY-SEVENTE YEAR OF GEORGE UI. 


all the niceties required by the common hw. And that doctrine 
proceeds upon the principle of the eftate's being granted upon 
a condition, in -which caſe it muſt be admitted that the grantor 
who would take advantage of the condition in order to defeat the 
eſtate of the grantee muſt proceed ſtrictly in the manner pointed 
out by the law, for the reafon mentioned ; and therefore if the 
plaintiff had reſted merely upon the obligation ariſing out of the 
reddendum clauſe, the objection might have applied. But here 
is an exprefs covenant to pay rent, which is a perſonal covenant 
not running with the land, not a condition annexed to the eſtate, 
but independent thereof; and the proviſo for re-entry in caſe 
of the breack of this covenant operates rather in the nature of a 
limitation of the original eſtate, that it ſhould continue ſo long only 
as the leſſee ſhould pay his rent on the days when it became due, 


and is rather to be confidered as part of the original and 


mutual agreement between the parties, than as a ſubſequent con- 
dition which is to defeat a larger eſtate by way of forfeiture. 
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Neither is this proviſo for re-entry confined to the non-payment of - 
rent only but it extends to non · performance of ſeveral covenants, 
one of them indeed being for payment of the rent at the times 
mentioned. And as no demand would have been neceſſary if the 


leſſee had aliened or aſſigned, neither can it be neceſſary 1 in this 
caſe, In 5 Co. 40. B. it is reſolved that by ſpecial conſent of the 


parties a re-entry may be for default of payment of rent without 


demand of it {a). The diftindtion before alluded to is taken in 
Finch V. Throckmorton (5); where in ejectment the defendant ſet 
forth a leaſe of the premiſes granted by the crown to his anceſtor 
for ſeventy years: The plaintiff replied that the leaſe was render- 
ing rent at Michaelmas and at the Annunciation by equal portions; ; 


with a proviſo, that if the rent were in arrear for one month, 8c. 


the leaſe ſhould be void; and then averred that the rent was in 
arrear for one month and upwards, upon which the Crown 
granted the lands to the plaintiff; to which it was rejoined that 


the rent was afterwards paid by the defendant and accepted, by 


the officers of the Crown: and on demurrer it was held that this 
proviſo operated as a limitation and not as a condition, although | 
the words were words conditional, and that they ought to be in- 


terpreted as if the leaſe had been for ſo many years, if the leſſee 


Should ſo long Pay we: rent; for when by, the expreſs agreement 


(a) Vid. Umphery v. FORE I Bull 181. 


| | ) Moor 291. 
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CASES IN HILARY TERM 


„ 


in the leaſe it is to be void upon a certain event, albough i 
0 f in words conditional, it creates a limitation, and 0 
the eſtate to ceaſe without entry. And ſo it is where the eſtate 
is to be at an end upon the happening of any collateral thing. 
The ſame doctrine was laid down by Hervey, J. in Chalaner v. 
Mare (a). In the caſe of a bond conditioned for performance 
of covenants in a leaſe, one of which ig the payment of rent on 
the days reſerved, if the payment were omitted there is n0 doubt | 


but that the bond would be forfeited though no demand were 


made. Andreu v. Mood, Cro. Eliz. 3 32 (6). There is no dif. 
ference between that and the caſe of an expreſs covenant. As in 


I Rol. Abr. 459. bl. 7. where a man leaſes to another reſerving 
rent, and the leſſee coyenants to 0 pay the rent at a certain day, 


he ought to pay it without any demand at his peril. Goab. gp. 
Now here there was a demand of the rent made before hain 
though not made on the very day on which it became due. 

Cockell, Serjt. and. Mood, contra, ſaid that there were mapy - 
authorities, in addition to thoſe already mentioned, to ſhew 
that at common law a demand of rent was neceſſary to be 


made at the day, and on the land. before a re- entry. Bro. tit. 


Demand, Fl. 19. Go, Lit, 201. Gro. Elig. 73. 4 Leon, 180. 
And that not having been done here there could be no ref entry 


as at common law. Neither could it be made by virtue of the 


ſtat. 4 Geo. 1. which 3 is confirmatory of the commgn laws. as laid 
down. f in the anhoriciey before e For that Auto 


the plaintiff Po prove. that there. was not any wen in ee 


to eſtabliſh his right under the ſtatute. 


Lord Kenyon, Ch. J. I think there has, eee þ 
fuſion in the argument on behalf of the plaintiff. There are 


caſes in the books to this effect; where a. leaſe is made for 


a term of years, determinable on ſuch a thing being done, it 


determines when that thing is done in the caſe of a chattel intereſt; 


in the caſe of a freehold leaſe it is only voidable, and ſomething 
muſt be done by the leſſor to ſhe w his election to put an end to it. 
And ſome of the caſes cited perhaps went on that ground. But 
this queſtion ariſes on a power to re-enter. Now. at common 
law great niceties were required i in ſuch a caſe; ; and it was to do 
away the neceſſity of complying with thoſe requiſites that the 


(a) Hel. 77. (5) Sed vid. Specot v. Sheres, Cro, Elia. 828. and 1 Rol, . 460 1. 10- 
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act of parliament Was paſſod. But this ewe that all thoſe 
niceties required by the common law muſt have been purſued 


before the act; and the ſtatute does not apply to this caſe, becauſe | 
Therefore the 


there was a ſufficient diſtreſs on the premiſes. ' 
plaintiff 00 reſort to his right at common law ; and not having 
complied. with the is e of the common law, he cannot 
recover. 1 


Rule abi ute. 


1 


| Jacxson again Warwick, ; 


HIS was an action on a oodles note far ah abs on 


or before the 14th Feb. 1793, which was given by the defend- 
ant as an apprentice fee with his ſon T.W. to the plaintiff to 
whom the ſon was bound. The indentures were not produced at 
the trial, and were ſlated to be loſt; but there was evidence to 
ſhew that chere was no mention made therein of this premium 
having been given with the apprentice, nor any ſtamp thereon 
in proportion to the value, as required by the ſtatute 8 Ann, c. 9. 
in default of which by the 39th ſection of the act the indentures 
are declared to be void and unavailable to any purpoſe. The 
apprentice remained ſome part of his time with his maſter, and 
then abſconded. At the trial at the laſt aſſizes at Carliſie before 
Lawrence, J. it was objected that, the indentures being void for 
this defect, the conſideration of the note had failed, and that 
the plaintiff ought to be nonſuited. 
the avoiding of the indentures could not collaterally affect this 


note; but that at all events it was ſufficient if there were any 


conſideration to ſuſtain it; and here the maſter had provided 
board and lodging for ſome time for the apprentice, which was 
in itſelf a ſufficient conſideration. But LawRENCE, J. was of 
opinion that the conſideration was entire, and that it had wholly 


failed. However he ſuffered a verdict to be taken for the plaintiff 


for 10/., with liberty for the defendant to move to enter a non- 
ſuit. And 


Lambe having obtained a rule a to that effect in the laſt 
term, 


Chambre now ſhewed an againſt it. The:  objeQtion 3 
not ariſe on the face of the note, which is an abſolute one for 
che pm of the money, All that appears is that in fact the 


duty 


To this it was anſwered that 
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No action 
can be main-< 
tained by 
the plaintiff 
on a note 
given to him 
by the de- 
fendant as 
an appren- 
tice fee with 
his ſon who 
was to be 
bound: to the 
plaintiff, if 
it appear 
that the in · 
denture exe- 
cuted was 
void by the 
ſtat. 8 Ann, © 
c. 9. for 
want of the 


inſertion of 


ſuch pre- 
mium there, 
in, and a 
proper Op 
in reſpect o 
the ſame; 


although the 


plaintiff did 
in fact main- 
tain the ap- 
prentice for 
ſome time, 
and until he 
abſconded. 
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againſt 
Wa KWICK. 


| Tueſday, 


Jau. zit. 
No action 


can be main- 


tained againſt 


the ſheriff 
for not aſ- 
ſigning a 
bail- bond, if 
the bond be 


cancelled on 


the defend- 


ant's return- 


— into cuſ- 
y before 


Ks return of 


the writ. 
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duty was not paid at the time of executing the indentures: but 
non conſtat that the maſter might not have got them ſtamped 


afterwards on payment of the duty, It was obſerved in anſwer 


by the Court, that the time for getting them ſtamped had expired | 


before the action was commenced. 1 At any rate it is a queſtion | 


entirely collateral. to the note, and if there be any conſideration 


left to eſtabliſh that, it is ſufficient. And here the maſter main. 
tained the apprentice for ſome time before he abſconded, which 
is a good conſideration, and was in the contemplation of the 
parties at the time when the note was given. 

Lambe in ſupport of the rule was ſtopped by the Court. 

Lord Kenyon, Ch. J. The note was given in conſideration 
of the relation of apprenticeſhip which theſe parties ſuppoſed 
was to be created between the ' defendant's ſon and the plaintiff 
which relation it now appears' never did exiſt between them; 
and therefore the conſideration for the note wholly fails. By 
the ſtatute of Ann the duty is laid upon the maſter in conſideration 
of the premium received by him; and therefore he ought to 
have taken care that the conſideration was inſerted in the in- 
denture, and that it was properly ſtamped,” the time for doing 
which is now expired. But be that as it may, we can bn 
look to the conſideration at the time of bringing the bens nd 
at that time it appears that the indenture was not ſtamped. | 

Per Curiam, A nonſu uit to be entered 


Y 


| STAMPER again M11n0uRXs. 


TH was an action on the caſe againſt the NPs herif of 

the county of Cumberland, for not aſſigning a bail-bond taken 
by him in an action brought by the plaintiff again I. Chalmers. 
On the trial at the laſt aſſizes for Cumberland before Lazwrence, J. 
it appeared that the defendant, after having arreſted Chalmers, 
let him out of cuſtody in order to perform his duty as a diſſenting 
miniſter, taking a bail-bond 5 that Chalmers returned into the 
defendant's cuſtody before the return of the writ, and con- 
tinued in his cuſtody until he was ſuperſeded for want of 2 
declaration againſt him by the plaintiff; and that the bail-bond 
was cancelled before the return of the writ. It was objected, 
on behalf of the defendant, that as Chalmers was in cuſtody at the 
return of the writ this action could not be maintained, the plaintiff 


= IN THE TEIFRTY-SEVENITH: YEAR OF GEORGE III. 


mot having ſuſtained amy injury by Chalmers being at large 
before the return of the writ; and the caſe of Plank v. Auderſon, 
Ante, 5 vol. 47: was referred to. The plaintiff 2 counſel relied 


en X. Davies, 5. + Burr. 2683. to. thew that t ſheriff, | 


4 5 being in < toy at the return, of the writ, for 
nothing was. 2 performance of the bail-bond but putting in hail 


above, But the learned J _ wag of Opinion, on the authority 


of Fonts v. Lander, ante, © 6 vol. 753, that the plaintiff could 
nen ee he ſuffered, 5 Hb 0 8 giving 1 


2 having bern = in we hs tergs to enter a 2 


Lau and, Holreyd now OM wed cauſe againſt it; Weg Aus "i 


on Harriſonv. Dqvigs, and phſcrying that on the, : fer taki 1 
a heil bond the plaintiff's fight 10 have * aſſign attached ; t 


words of .the-tatuje 4 Gi, 6. 16, J 22, being peremptory, "tha 


the ſheriff Hall aſſign the ball-band; and that it FF. 


decided in Fane. V. Langer Shot under thoſe circumſtances the "| 
He the ther yo bring } in Ld body, mot e £ 


Court would; nat of 
| the plaintiff cannot maintain this action. 


But. The Count: (Ropping ood and Chambre vont t) yere denz | 


* opinion that, according to the caſe of Jones v. Lander, if the 


party retury.; oy Abe the 0 Fs [nſtody * the e ef the 6 x 


never Nes given, the Se died fat Die to compel an appearange 
at the return of the writ. That he ꝑlaintiff in this 


damnified by the ast of the cheriff; for chat if he had any cauſe 
of action againſt Gha/mers he might haye proceeded to judgment 


againſt him while in cuſtody, inſtead of which he had ſuffered 
bim to be ſuperſeded for want of a declaration. Apd that 


the Rat. , 4 Aus only meant that the ſheriff ſhould be compelled 
-to.aſhgaduch bail-bonds as were effect nal; whereas this was given 
up before the return of the urit and treated AS A. pullity. And 
hey made the Fale dhe enter a 


/ 4 


| Judgment of nonſuir, 


Vor, VII. | | Ii 


1 1 

3 Bs. EY FATINE.. 
after taking a bail - bond. could not cancel it on account of the . 

that 


caſe yas not 


Fade 
F cb. 2 


Abend dated 
on a day cer- 
tain in a pe- 
nal ſum 


conditioned 


for payment 
of a leſſer 
ſum gene- 


rally, with- 


out naming 
any day of 
payment, is 


payable on 


the day of 
the date ; 
and upon 


any action 


brought 
upon it, the 
Court will 
refer it to 
the Maſter 
10 compute 
incipal in- 
K * 5 
coſts thereon, 
and on pay- 
ment of the 


ſame ſtaythe cced under the former rule. | And they mentioned Bonafaus V. 


Rybet, 3 Burr. 1370. where Ld. Mansfield laid that the act of 


proceedings, 
by virtue of 
the 4 Ann, 
7. 16. / 13. 
Intereſt is 
due on ſuch 


reſerved. 
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 Faxapnan, Bart, againf Monis. ON 


n 
21 


| . 


Der on bond dated on a day certul in the ebe hum of 
5 800 U. conditioned to pay 400 J. but no day of payment was 
expreſaly 1 named, nor intereſt reſerved i in terms.” The deferidant, 
before plea. pleaded, obtained a rule of reference to the Miſter, 
grounded upon the 4 Ann, c. 16. /. 13. to compute what was due 
for principal intereſt and coſts, and on payment of the ſame to 


ſtay the proceedings. The Maſter doubted whether he was 


authoriſed to proceed in this ! inquiry, becauſe the Lach ſection 


of the act ſpeaks only of a any bond which hath a condition or 


& defeazance to make void the ſame upon payment of a leder 


« ſum at a day or Place certain; | and the I 3th ſection, upon which 


the rule was obtained, is confined to © any ach bond.“ And 
here there was no day certain mentioned for the payment of the 
money. It was therefore now moved on ue * of The” de- 


7 ; T2: 1 


fendant by VNC 9 1, Pads od) 
Perceual and Wood that the Maſter abe, de diredted t to pro- 


parliament, being merely confirmatory of the original om 


of the Court, ought to have the . moſt liberal eonſtruction, for 
bond though . 
not expreſaly | 


the eaſier ſpeedier and better advancement of juſtice. 96 
Gibbs contra relied on the ſtrict words of the act, :contrring 


that it only related to bonds conditioned for payment on a * 
certain expreſsly named therein. 


Per Curiam. This bond is payable at a day certain ; Mord it is 


e on the day of the dates no other time e mentioned 


for payment. N 
The plaintiff's counſel then inſiſted that he was be to 


intereſt; which was oppoſed by the counſel for the defendant, 
on the ground that none was reſerved, and therefore it muſt be 


taken that none was intended to be paid. And that even if me 


bond were payable on demand, a demand was neceſſary to entile 


the plaintiff to intereſt. But 


Per Curiam. There is no doubt but that intereſt is payable 


from the time of payment, namely, from the date, though not 
expreſcly reſerved. 


Referred to the Maſter accordingly | 


/ 
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| Moron again Lax. 


an action on the caſe the plaintiff declared againſt d the defend- 
125 for that whereas vn the 1oth Feb. 1796, at Manchefeer i in 
the county of Lanrafter, in conſideration: that the plaintiff, - at the 
| inſtance and requeſt of the defendant had then and there 


bought of the defendant 200 quarters of wheat at l. os. 6 4. per 
quarter, ſuch price to be therefore paid by the plaintiff to the 
defendant, he the defendant undertock and then and there pro- 
miſed the. plaintiff to deliver the fad corn to him (the plaintiff) at 


Shardlow in the county of Derby in one month from that 
time, viz, of the ſale; and then he alleged that although he 


(che plaintiff) always from the time of making fuch ſale for the 
ſpace of one month then next following and afterwards was 


ready and willing to receive the faid corn at Shardlow, yet 


the defendant not regarding his fail promiſe &c. did not in one 


month from the time of the making of ſuch ſale as aforeſaid or 
at any other time deliver the ſaid corn to the plaintiff at 'Shardlow 


to do, &c. The defendant e the > general t ; and at the 
trial the plaintiff recovered a verdict. 

Holroyd obtained, in the laſt term, a rule aig 0 on the Slainiif 
to ſhew cauſe why the judgment ſhould not be arreſted, becauſe 
it was not averred that the plaintiff had tendered to the defendant 


the price of the corn, or was ready to have paid for” it on 


delivery. He ſaid this was necefſary on the principle eſtabliſhed 
in many caſes, particularly in Thorpe v. 7. borpe (a), Callonel v. 


Briggs (b), Kingſton v. Preſton (e), Jones v. Barclay (d), and 


Coodifon v. Nunn (e), that when ſomething is to be done by 
both parties to a contract at the ſame time, as in this caſe 
the tendering of the money and the delivery of the corn, there 
the party ſuing the other for non-performance of his part muſt 


aver an offer at leaſt at the lame time to perform wake was to be : 


done by himſelf. 


Law, Mood, and Scarlett, now ſhewed cauſe. The covenants 
| here are mutual and independent, and each' party has a remedy 


* r 33 . *. 
. | 


(a) Salk. 171. 
(6) 16. 113, 
(e) Dougl, 34, Ed. 688, 


| (a) Doss 34 £4. gs 275; 
(%) Ants, 4 vol. 76. 


mu. 


Fel. 6. 


In an 7 
for the non - 
delivery of 


corn at &. 


purſuant to 


an agree - 
ment where- 


by the de- 
fendant, in 
conſideration 
that the 


plaintiff had 
bought of 


bim a cer- 
tain 
at a fixed 
price, under- 
took to de- 
liver it to 
the plaintiff” 


at S. within 


one month 
from the 
time of the 
ſale, the 


plaintiff muſt 


aver a tender 


of the price 


or elſewhere, although he (tlie defendant} was often requeſted fo 


or what is 
equivalent 
thereto ; 
for the de- 
livery of 


the corn and 


the payment 
of the price 
were concur- 
rent acts to 
be done by 
the parties 
reſpectively 
at the ſame 
time; and 


each muſt 
aver per 


formance or 
an offer to 
perform his 
part before 
he can mais - 
tain an ac- 
tion againſt 
the other. 
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of the price. Ia neither caſe ean the averment contended for. be 
. neceſſary. . The difinQion. is taken in many caſes that where two 
_ _ things are to he done 
one and not for the: other, there the thing for doing. which the 
time is ſtipulated muſt be done firſt, and ſo averred to be. Pafford 


E &SES m REER TERM 


by action againſt the other for non- Perus of his part. Bur 
if there be any precedence between them, the delivery of the | 
goods ought, in the regular otter of thfägs, to ptecede the payment 


„and the time of doing it is mentioned for 


e Bol Rep. 88. Fordage v. Cole, 1 Saund. 319. Peter; 
| vc Opie, 2 Sand, 952. ., 177,214. Elgicd u Cult, 


1 ** Lntwich 493. Hilton v. Smith, #. 496. 801 in Thorpe v. Pherpelo), 
it was faid by Hul, Ch. J. that if by che agreement a day cer- 
tain is appointed for the payment of money, and this day 1 Is to 
happen before the. a& can be performed | for which the money is 


to be paid, there although the words are that he ſhall pay ſo 
much or the performance of che act, yet after the day appointel 


the party ſhall have his action for the money before the thing! s 


performed. And that is a ſtronger caſe than the preſent, becauſe 
the act for which the recompenſe i is to be given ought in reaſon to 
precede the recompenſe itſelf. In Blackwell v. Nafb (3), the 


plaintiff declared in debt for a penalty on a covenant that, he 


| ſhould transfer ſo much ſtock to the defendant on or before the 


21ſt September, and that the defendant in conſideration of the 


premiſes covenanted to accept and pay for i it; ; and then the plaintif 
averred that he was ready and offered to transfer the ſtock on 
chat day, but that the defendant refuſed to accept or pay for it: l 


was objected in arreſt of judgment that the actual transfer of the 
ſtock was a condition Precedent which ought to have been averred: 

But the Court held that © in confederation of the premi iſes” meant 
in conſideration of the covenant to transfer, and not of an aud 
transferring, for which the defendant had his remedy ; ; though 


if it did mean the latter, a tender and refuſal would amount to 


performance. And they added that in all. ſuch caſes the great 
queſtion was, bo wvas 10 do the firſt af? But that where the 
transfer was to be pon payment, there was no colour to make the 
transfer a condition precedent. The ſame doctrine was held in 
Dawfon v. 2 yer (). Theſe caſes went on the ground that the 
parties had mutual remedies on their reciprocal promiſes, and 
therefore there was no need of the averment contended for. But 
the caſe of Merrit v. Rane (d) applies as ſtrongly ig another point 


4) 1 Salk. 171, 1 Lutw. 250. S. C. LY 1 Stra. 535. tn iowa. 1146 Hie | 
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of view. There the. plaintiff declared on an agreement that in 
conſideration of 252 l. paid to the defendant he agreed to transfer : 
6000 J. South-ſea ſtock to the plaintiff or his executors, Ee. at 
any time before the gth Januar 1720, within three days after 

demand in writing, upon payment of the further ſum of gooo . 


then he averred the demand in writing, and that he attended on 
the day, but that the defendant did not appear to transfer: One 


of the objections was, that the plaintiff had not averred that he | 
had the money there on the day to have paid upon the transfer: 


But the Court ſaid that as to the plaintiff's $ not ſhewing a tender 


that ought to have come from the defendant by way of excuſe, 
that he was there ready to have transferred if the plaintiff had 
been there to have paid the money. To apply therefore the 
reaſoning of all theſe authorities to the preſent caſe —Here the 
firſt act to be done was by the defendant, namely, the carrying 


of the corn to Shardlow.z by not doing which he broke his agree- 
ment, and a cauſe of action accrued to the plaintiff according to 
that claſs of caſes, wherein agreements of this ſort have been con- | 
ſtrued to give mutual remedies to the parties. But admitting 


that he was not bound to deliver che corn there until the plaintiff 
was prepared to pay for it; ſtill that ought to come from the de- 
fendant by way of excuſe, and the tender of payment was not 
neceſſary to be averred by the plaintiff as a condition precedent 
to the right of action. The defendant might have ſhewn in ex- 


cuſe for the non- performance on his part, either that he carried 


the corn to the place, and was ready to have delivered it, but that 
the plaintiff was not there to receive it; or that the plaintiff re- 
fuſed to receive it; or that he was not ready to pay for it. Lan- 
caſhire v. Killingavorgh 12 Mod. 531, Salk, 623. Ughired's 

caſe, 7 Co. 10. Where an action is brought for money due, the de- 
fendant may ſhew in his defence a tender and refuſal, or that he was 
Prepared at the day and place appointed to pay the money, but that 
the plaintiff was not there to receive it; yet it never was held ne- 
ceſſary for the plaintiff to aver in his ation that he was ready 
to receive it. And here, if the readineſs to pay had been averred, 


it could have anſwered no purpoſe; becauſe no iſſue could have 
been taken on it. 


cellary to be averred when the contract is executory, as it is in this 
caſe; for there the parties neceſſarily rely upon the mutual reme- 
dies ariſing out of 7 they give mutual credit to each other. All 


the caſes cited on the other fide are, if ſtrictly conſidered, caſes 
Vol. VII. K k of 


Beſides in no caſe is tender of payment ne- 
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of condition Freche Several of them, as well as the ſubſe. 
— | 


quent caſes 6f Campbell v. Fones (a), and Porter v. Shepherd (8), 
laid down the rule that whether covenarits be or be not indepen- 


dent on each other muſt depend on the good ſenſe of the thing; 


that f is, who in the fair ſenſe and meaning of the parties was =] 
quired to do the firſt act. Now here there is no doubt that the 
firſt act was to be done by the defendant, which he neglected to 


do: and it would be abſurd to require à perſon to pay for goods | 


before he had received them; though if he were not ready to 
pay for them at the time when the other was ready to deliver 
them, that miglit be a reaſon for the non- delivery. But ſtill that 
is only matter of defence and excuſe on the part of the defendant, - 
which it is incumbent on him to ſhew. And yet the effect of 
the averment required is, that the plaintiff was bound to tender | 
the price before che goods were even offered to him. 

| Holroyd contra. This action is not brought againſt the defend- 
ant for having omitted to carry the corn to.Shardlow, even allowing 
that to be the firſt act to be done; and therefore much of the 


plaintiff” s argument does not apply. But the ground of eom- 
Plaint is that it was not delivered to him there; and conſequently 
upon this form of deelaring it may be aſſumed that the defendant 
did carry the corn there. The queſtion then comes to this, 
whether the defendant was bound to deliver his corn, the plain- 
tiff not being there ready to pay for it. For if not, then it fol- 
lows, according to all the late determinations, that he ought to 
have averred a tender of the price, or that he was there ready to 
pay for it, if the defendant had been there ready to receive it, and 
deliver the corn. And for this purpoſe it is not neceſſary to ſhew 
that the tender of the price was a condition precedent, ſtrictly ſo 
conſidered; for according to Goodiſon v. Nunn (c), and King ſton 
v. Preſton (d), if the acts are concurrent and in the nature of the 
tranſaction to be done at the ſame time, before one of the parties 
can maintain an action againſt the other for the non- performance 
of his part, be muſt aver that he performed or was ready to perform 
every thing on his own part. Callonel v. Briggs (e) is in point. 
That was an executory agreement, like the preſent, to pay ſo much 
money bx months after the bargain, the plaintiff transferring ſtock. 
'There Lord Holt faid © if either party would ſue W this * 


(a) Aue, 6 vol. 355% (4) Dal 34 ed. 688, | x 
(5) 1b. 665. (e) Salk, 113, e 
f (c) Ante, 4 vol. 761. 2 , N e 5 


men, 
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4 ment, the plaintiff for not paying, or the defendant for not 
« transferring» the one mult. aver and prove a transfer or a tender, 
« and the other a payment or a tender; and this,“ ſays he, 4 though | 


« there be mutual promiſes, | TFI fell you my horſe for 10 U., 
« if you will have the horſe, I muſt have the money; or if I 


« will have the money, you muſt have the horſe.” Or according 


to Lancaſhire v. Killingworth (a), the plaintiff ſhould hav 7 ayerre 4 


that he was ready at the place to have received the corn on the 
laſt day of the time within which it was to be delivered, and ready 
and willing to have paid the price; but that no perſon was there 


on the part of the defendant to deliver the corn. The delivery of 


the corn, and the payment of the price, were concurrent acts t to 


be done by the parties at the ſame time, the one depending on che 


other; and if ſo, then within the principle of all the modern 


caſes, the plaintiff ought to have averred in his declaration a 


tender of the price, for want of which it is bad. 

Lord KENYON, Ch. J. If this queſtion depended on che tech- 
nical niceties of pleading, I ſhould not feel ſo much confidence 
as I do: but it depends altogether on the true conſtruction of this 
agreement. The defendant agreed with the plaintiff for a certain 
quantity of corn, to be delivered at Sharglow within a certain 
time; and there can be no doubt but that the parties, intended that 
the payment ſhould be made at the time of the delivery. It! is not 
imputed to the defendant that he did not carry the corn to Shard- 
low, but that he did not deliver it to the plaintiff: to this declara- 
tion the defendant objects, and ſays « þ did Not deliver the corn 
„to you (the plaintiff Y becauſe you. do not ſay that you were 
ready to pay for it; and if you were not ready, I am not bound 
« to deliver the corn ;” and the queſtion i is, whether that ſhould or 
ſhould not have been alleged. The caſe decided by Lord Holl, in 
Salk. 1 12., if indeed ſo Plain a caſe wanted that authority to ſup- 


port it, ſhews that where two concurrent acts are to be done, the 


party who ſues the other for non-performance muſt aver that he 
had performed, or was ready to perform, his part of the contract. 
Then the plaintiff in this caſe cannot impute to the defendant 
the non- delivery of the corn, without alleging that he was ready 


to pay the price of it. A plaintiff, who comes into a court of 


juſtice, muſt ſhew that ke3 is in a condition to maintain his action. 
. But it has been argued. 1 that the delivery of the corn was 0 condi- 


(a) Salk. 623. 
5 tion 


129 


1797. 
le 


MorTon 


againſt 
"_ us. 
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tion precedent, and fore caſes have been cited to prove it: but 
they do not appear to me to be applicable. In the one in Saun- 


. ders (a), the party was to pull down a wall, and was then to be 
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paid for 1 it; there is no doubt but that the pulling down of the 
Wall was a condition precedent to the payment; the act was to be 
done, and then the price was to be paid for it. So in the caſe in 
Salk. 171. where work was to be done, and then the workman was 
to be paid. And in ordinary caſes of this kind the work is to be 
done before the wages are earned: but thoſe caſes do not apply to the 
preſent, where both the acts are to be done at the ſame time. 
Speaking of conditions precedent and ſubſequent 1 in other caſes 
only leads to confuſion. - In the caſe of Campbell v. Jones, 1 
thought, and ſtill continue of that opinion, that whether covenints 
be or be not independent of each other muſt depend on the good 
ſenſe of the caſe, and on the order in which the ſeveral things : are 
to be done: but here both things, the delivery of the corn by 
one, and the payment by the other, were to be done at the ſame 
time; and as the plaintiff has not averred that he was ready to 


pay for the corn, he cannot maintain this action againſt the defend- 
ant for not delivering it. 99 


* 


Gnosk, J. It is difficult to reconcile all the eaſe in 1 the books 
on the ſubject of conditions precedent ; but the. good ſenſe to be 
extracted from them all 3 is, that if one party covenant to do one 
thing in conſideration of the other party's doing another, each 
muſt be ready to perform his part of the contract at the time he 
charges the other with non- performance. Here che queſtion i is, 
what was the intention of the parties; they clearly intended that 
ſomething ſhould be done by each at the ſame time. The corn 
was to be delivered at Shardlow to the plaintiff for a certain price 
to be therefore paid by him, that is, at the time of the delivery; 


then the W to pay ſhould have been averred 25 the ow 
tiff. - 


LAWRENCE, |. It has been argued, on | bebalf of the plaintiff 
that this muſt be conſidered as a declaration on mutual promiles, 
and that as this is a demand on the defendant on the ground of 
ſome mutual promiſe made by him, and which was the conſider- 
ation of the plaintiff's promiſe, it was not neceſſary to aver per- 
formance on his part: but if ſo, the declaration is not adapted to 
the truth of the caſe, i in not ſtating that the defendant's promiſe 


ta) 2 Saund. 350. 
| p | 


IN THE THIRTYSEVEN' H YEAR OF GEORGE in. 

was in conſideration of the plaintiff's. But on this declaration 
I can only conſider It as an agreement by the defendant to deliver 
the corn at Shardlow on being paid for it. The payment of the 


money was to be an act concurrent with the delivery, and then 
the caſe is like that of Cellonel v. Briggs, which was on an agree- 


1633 


0 yaa . ſue e -5 agreement, the plimifff Fe net paying, 
© or the defendant for 91 transferring, the one muſt aver and prove 


« 4 transfer or a tender; bedid, not ſay, that the not doing it thould 
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that it was, not neceſſary to, 9 85 a tener for that it eule Bag 


Dunant 


come from the defendant by \ way of f excuſe; F ' for.ag it was fed 
F 34 nenne 1399120 Sf IL TBE 
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ſtock, but that, the defendant did not atten, „ it Wend: have been 
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abſurd to ſtate a tender of the money to a perſon who was not 
i 40 UL 
preſent. to receive it. There is however another” caſe, ' not re- 
ferred to in the argument, Lea v. Exelby (3), which 1 is an au- 
thority to ſhew that the Plaintiff i in, this | caſe Should have averred 
a tender. , There the plaintiff declared, 1 50 in confideration that 
he had promiſed to Pay... the defendant (who, was poſſeſſed of a 
leaſe for years, the inheritance of which was in the Plaintiff ) a 
certain ſum on ſuch a day, the defendant promiſed, on payment 
to ſurrender to him the leaſe ; and that he had tendered the money 
at the time, but that the defendant had not ſurrendered; and on 
motion in arreſt of judgment, becauſe it was not alleged that the 
defendant refuſed as well as that the plaintiff tendered, the Court 
held that the declaration was bad for that reaſon. Therefore on 


„„ T2 


of opinion that the declaration cannot be fuppore, and that the 

judgment muſt be arreſted, 5 235 | 

| Raule abſolute. 
(a) 1 Stra. 458. ande. 00 C. Eis. 888. 

Vol. VII. L 1 


ment to FAT, ſo much moner ſix months aber the bargain, the ede 


come from the defendant. by, way of excuſe, but that the doing | be 
it muſt be alleged 1 in the declaration; K and that affordg an, anſwer bool ee 
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ä Wedneſday, 
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ed upon the 
application 
of the plain- 
tiff to amend 
the declara- 
tion after 
vere ict, by 
encreaſing 
the damages 
laic, accord - 
ing to the 
truth of the 
caſe as found 
dy the jury, 
the former 
verdict being 
at the ſame 
time ſet a- 
fide, and a 
new trial 
granted to 
enable the 
defendant to 
make his de- 


- fence to the 


demand ſo 
enlarged, 
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Towiisson and Another againſf Braersurru. 


PRE declaration ſtated that on 1oth Auguſt 1795, in conſider. 
ation that the plaintiffs at the ſpecial inſtance of the defeng- 


ant had before that time ſold 1 50 quarters of wheat to the defend. 
ant for the price of 81. 45. per quarter, to be delivered to him 
At Ferreby ſluice in the county of Lincoln free on board ſuch veſſeli 
as the defendant ſhould direct, and alſo in conſideration that the 
plaintiffs at the ſpecial inſtance of the defendant would not deliver 
the ſame wheat nor inſiſt upon the defendant's s accepting the ſame 
at Ferreby fluice, but would ſend the ſame to Meſſrs. G. S. and Co. 
in London to be by thei ſold, the defendant promiſed the plaintiff; 
to pay them all the expences they ſhould incur in ſending the ſame 
to London, and alſo pay them the difference between the amount 
of the ſum for which the wheat was ſold by the plaintiffs to the 


defendant,” and the ſum God which it ſhould be ſold in the Lon- 


. 


don market. The Plaintiffs t then averred that the wheat was ſent | 
to London accordingly, was t. there ſold for 500 1 that the expences 
the plaintiffs were put to in 10 ſending it amounted to 200 L, 


and that the difference between the amount of the original price 
agreed on and that for which the wheat was fold 1 in London was 

730/. There were alſo common counts for goods ſold and de- 
livered, bargained and ſold &c, to the. amount of 1200 J.; con- 
cluding | to the plaintiffs damage of one hundred pounds. "This 
was evidently a miſtake, the damage intended to be laid being one 


thouſand pounds. The miſtake however was not diſcovered until 
after the trial, and after the jury had found a verdict of 6114, 
9s. 64. The verdict was thereupon entered for that ſam upon 
all the counts but the firſt, and a verdict 1 was entered for the de- 
fendant on that count. 

Chambre obtained a rule calling on the dekendaht to ſhew cauſe 


why the plaintiffs ſhould not be at liberty to amend their declara- 
* by altering the damages laid, from one hundred to one thou- 
land pounds, agrecably to the bill filed, or why the verdict ſhould 


not be ſet aſide and a new trial had, and then the plaintiffs be at 


liberty to make the fame amendment. He preſſed the former 
Ter of the rule on the ground that it was never too late to 


amend where there was any thing to amend by (a), as in n the pre- 


| fa) Vid. Green v. Rennet, ante, 1 vol. 783. i 
11 


ſent 
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| ſent caſe. The miſtake palpably appeared upon the face of che 


declaration itſelf, wherein the damage ſuſtained by the plaintiffs 


appears upon calculation to amount to near 1000. And he cited 


Milder uv. Handy (a), Marſhall v. Riggs (), and e & Ed- 2 
awards (c), where the Court after verdit amended certain defects, 


for Which judgment would otherwiſe have been arreſted. 


Dayrell, contra, objected to the amendmeut propoſed, at leall 
without ſending the cauſe down to trial again; otherwiſe the 
defendant, who might have an anſwer as to any damages beyond 
100 l., would be deprived of the opportunity of making his de- 
ſence, As the record now ſtood, if the plaintiffs entered wn judg- 


ment for more than 1004. it would be error: 1 Baſe. 39g! : ot 


Lord KENYON, Ch. J. It would be going too far to Wale the 


amendment required, without ſending the cauſe to a new trial; 


= the defendant might have gone to trial relying nk: no more 


than 1001. 4 . be recovered againſt him. 


Per Curiam, n abſolute for Sting. We the 
e en verdict and granting a new trial, 
and for making od ITE ; 


"PO 


created alas rn, eee" 


The Kins agoinf/ Tis, Intabiants of Sronzioron, 


WO jultices removed the pauper, Fames Ceary, his wife, 

and two children from Storrington to Patching i in Suſſex ; 

| and on an appeal the order of removal was quaſhed, ſubject to the 
opinion of this Court on the following caſe. 

In 1778, the pauper's father, John Ceary, then and for ſome 
years before having been reſident i in Storrington with his wife and 
three children, vis. the pauper aged about 14, and two younger 

| children, was removed by order of two juſtices with his wife and 

| the ſaid two younger children to Patching, from whence he 
ſhortly after returned to Storrington with a certificate from Patch- 

g regularly executed and allowed, acknowledging him, his wife, 

and the two younger children by name to be inhabitants of Patch- 

: ng but che pauper was neither included in the order of re- 
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TomLingon 
againſ? 

Brac 
SMIT N. 


Saturaay, 
Feb. 4th. 


A father, 
mother, and 
two younger 
children hav- 
ing been re- 
moved from 
4. to B., . 
granted 2 
certiſicate 

to A. men- 
tioning the 
father, mo- 
ther, and 
thoſe twe 
younger 
children : 
Held that 
the certificatz 
did not in- 
clude an 
elder child 
of the age 
of 14, who 


at the time 


of the removal was maintainin himſelf by his own labour, and payin for board in his father's houſe; it 
being ſtated that at the time of the removal the PR officers of 4. ad not wiſh to remove that child de: 


cauſe de could maintain himſelf. 


moval 
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1 17 4792. mov lin theoeertifiearsgo the! pfrilh- bfhcers öf 1 
e 190 Having declared upon che enamination vf the father before the 
, magiſtrates pre viebs to his femoval to Patching that as the pauper 
rde des Ms oel living, | they Rad nothähg to do) with! him. Tbe 
sr paper at che titne of this examination; and for ſome time before, 
| and alſo aftef the father's return with, the. certificate to Storringlun 
(as above ſtated) until the time of the iycarly biring and ſervice 
herein afterftated, ſupported himſelf entirely by his daily Jabous, 
and lodged and boarded: at his father's thbuſe in Storrington, for 
which he: paid his father 9g 4 (periweek Abeut two years after 
the fathet's return to Storrimgton with- the certificate, and while 
the father (coniuetl to treſtde under!;it) cthe pauper being then 
abdut 16 yeard of age hired Himſelfl for a. year, to Mr. Brownt of 
Stor yingion, whom he had previouſly ſerved for ſome: time; as a 
day-labourer, and ſerved the year out; äfter which he again 
worked for himfelf as à day labOurer, and lodged and-boarder with 
his father on the fame: terms as before his ſervice, with roten, 
until he married; and from the time of his marriage he continued 
to reſide at S/drrington, but not having done any act to gain a 
ſettlement, other than as. afbreſaid, until the 23d of January laſt 
when he became actually chargeable, he was removed by. the 
preſent order with his wife and family to Patching. 2 | 
Leach in ſupport of the order of Seſſions, after ſtating the queſ- | 
tion to fe uur the N were F in 2 nter 


** 1 


e 


parties concerned that the cenificate ſhould only Neid them, 
I the pauper were not. included in the certificate, then his re- 
ſidence in Slorringlon was not protected by it under the ſtat, 
M 8 & 9 W. 3. . 30 (a); and if not, he was not diſqualified by the 

#4 ſubſequent ſtat. 9 F 10 W. z. c. 11, from gaining a ſettlement 
there by hiring and ſervice. That act was paſſed with reference to, 
and only extends to the objects of, the former act; and thoſe pet- 
ſons only, whoſe reſidence is protected i in the certificated pariſ by 
the former one, are diſqualified by the latter from gaining ſet 
tlements in the certificated pariſh by the ordinary modes. Acer 


(a) Which enaQs that the path, to \ anti they become chithedatl and they i 
which the certificate is granted, ſhall receive | ſhall be lawful for any ſuch perſon and bi 


I — erg” oe 
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q and provide for the perſon mentioned in the | or her chilireh, ce. to be femo eg, 3 
[ eertificate, rogetber evith bis or her family 4 
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tilicate is only concluſive on the pariſh granting it as to the facts 
contained in it. Now the certificate in this caſe i is only an ac- 
knowlegement by the pariſh of Patching that the father, the mother, 


and the two younger children, were inhabitants of that pariſh ; 
it is not therefore concluſive as to the ſettlement of the pauper 


who was not named in it. It may be admitted that, if the cer- 
tificate were in general terms that the pauper and his family were 
inhabitants of Patching, it would extend to all the children: 


but here the parties ſeem anxioully to have excluded the pauper 
from the certificate. The ground on which the. counſel on the 
other ſide argued below is this ; ; the certificate protects the re- 


ſidence, not only of the party himſelf but of his children alſo, the 


pauper is one of thoſe children, and therefore he was protected 


by it: but that mode of reaſoning aſſumes the very queſtion, that 


the pauper is one of the children whoſe reſidence in * 
was meant to be protected by this certificate. | 

| Garrow and Partington contra. This caſe may be decided by 
the anſwers to theſe two queſtions; in what character did the 
pauper's father reſide in Storrington; and in what character did 
the pauper himſelf reſide there? The former lived there under 
the expreſs words of the certificate, and the latter as part of his 


family, he not having gained any ſettlement for himſelf. The 


queſtion has been truly ſtated, namely, whether the pauper did 


or did not reſide in Storrington within the meaning of the 8 & g 


M. g. c. zo; for if not, it may be conceded that the Rat. g & 10 
W. 3. c. 11. did not prevent his gaining a ſettlement there by 
hiring and ſervice. But he was reſiding in Storrington under 


tte certificate, and was irremovable from thence, as being a part 
of his father's family. The former ſtatute recites that many 


poor perſons chargeable to the pariſh where they live for want 


-of work would in other pariſhes, where employment is/ to 'be 


had, maintain themſelves and families, &c; it then enacts that 
the certificate ſhall oblige the pariſh, to which the certificate is 
given, to receive and provide for the perſon mentioned in the 
certificate together with his or ber family, *5c; and in caſe of their 
becoming chargeable, it enables that pariſh to remove ſuch perſon 
and bis or her children to the place from whence ſuch certificate 
was brought. Now it has been frequently held in the caſes of 
emaneipation that thoſe who live under the father's roof, and 


<onſtitute a part of his family, are protected by the certificate. 
Vor. „„ Mm r chav. x cats, (f 
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In ER. v. B e (a) Id. Kenyon ſaid © The family conſiſts bf 
« thoſe who live under the ſame. roof with the pater familias . 
. thoſe who form (if I may uſe the expreſſion): his fire-fide,” In 
R. v. Witton cum Twambrookes (b), and R. v. Roach (e), La; 
Kenyon enumerated the means by which a' child: may become 

emancipated; but none of thoſe exiſt in the preſent caſe. In R. 


. 


v. Collingbourn Ducis (d), where a ſon of the age of 19 ſerved a 
year under a yearly hiring in an extraparochial place, it was 
held that he was not thereby emancipated, though he did not 
return to bis father's houſe. Then there is leſs reaſon to ſay, 
in this caſe, that the pauper was emanecipated; and if not, 


he continued a part of his father's family. The conſequence 


of this is that by the very words of the ſtat. 8 & 9 M. 3. c. zo. he 


was irremovable from Storrington; and then, by the uniform eon- 
ſtruction put on the ſtat. 9 & 10 W. 3. c. 11, he was r 
gaining a ſettlement in that pariſh by hiring and ſervice.” 

Lord Kenyon, Ch. J. In deciding this. caſe I wiſh not to 
diſtutd any of the authorities that have been cited, but my opinion 
in this caſe proceeds on it's own particular circumftances. Con- 
{der the ſituation of this family the, father, mother, and two of 


the younger children, who had been reſident at Storrington, were 


removed by an order of juſtices to Patrbing: but to give them an 
opportunity of returning to Storrington, the pariſh officers of Patch= 
ng were applied to for a certificate, which was accordingly given. 
Now before, and at the time when this certificate was obtained, 
the pauper had worked as a day labourer, received his wages 
for his own uſe, had lodged in his father's houſe, and paid 


a weekly ſum for that accommodation. The form of the cer- 


tificate too is material; ir was granted to the father, the mother, 


and the two younger children; but the pauper was not included 


either 1 in the order of removal or in the certificate, nor was it the 
meaning ef the parties to include him. If indeed he were under 
the diſability of gaining a ſettlement by the 9 & 10 V. z., to be 
ſure this is not one of the modes allowed by that act. But the 
queſtion is, Whether he is to be conſidered as a certificated perſon ? 
Generally ſpeaking, if a certificate be granted to the head of a 
family, it extends to all the members of that family: : but it is 


competent to the parties themſelves to narrow the extent on 


certificate; and the certificate | in queſtion ſeems to have been | 


6 a) Ante, 4 vol. 800. 5 49 Ante, 6 vol. 247. 
(2) Ante, 3 vol. 356. r ooo 
MY 11 © ſpecially 


. 
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ſpecially framed for the purpoſe of excluding the pauper from 


the operation it. It is not conceived i in general terms, but, after | 


mentioning the father and mother, it goes on to ſpecify che teh 
younger children, omitting the pauper, who was the eldeſt ; and 
it is a known maxim expreſſio unius eſt excluſio alterius. There- 
fore, on the particular e circumſtances of this caſe, 1 am of opinion 
that the pauper was not Tefident at Storrington under We cer- 


tificate, and conſequetitly was not diſabled from gaining a ſet- 


ement there by hiring and ſervice: but 1 deſire to have it 
diſtinckiy underſtood that I do not by this d cifion mean to © thake 
che authority of any of the former caſes. * 


GRo8E, J. The queſtion is, Whether 65 pauper 8  refidence 


in Storrington were or were not protected by this certificate; for 


if it were not, he i is now ſettled 3 in that patiſh. ' Atettifitate only 
| protects three claſſes of perſons J thoſe who are named in it; 
thoſe who are part of the family of the certificated perſon when 
it is granted; and his children born in the certificated pariſh 


after that time, Now the Pauper certainly does not come within 
either the firſt or the third claſs. Nor was he part of his father's $ 
family, as far as reſpects the certificate ; for the certificate does 


not mention his name, though 1 it does. mention the names of the | 


younger children ; and the pariſh officers declared, that he was 
not included in the. former. order of removal, which. was the 
occaſion of this. certificate, becauſe he was capable of gaining 
a livelihood for himſelf, All the parties intereſted conſidered the 
pauper to be ſui juris when the certificate Was granted, and 


therefore it was not meant to include him; he was not a part 


of his father's family for the purpoſes of this certificate. 


LAWRENCE, J. The ſtat. 9 & 10 W. 3. c. 11. has reſtrained 
thoſe perſons, who come into any pariſh by virtue of a certificate, 
from gaining a ſettlement except in one of the two modes there 
pointed out; and it meant to reſtrain thoſe perſons whom they 
could not remove. Then the queſtion is, could the pauper have 
been removed from Storrington notwithſtanding the certificate; 
and would the certificate have been concluſive on the pariſh 


of Patching as to him? It certainly would not have concluded 


them, becauſe it appears that it was intended to exclude him 


from the certificate at the time when it was granted. Therefore, 
if it would not have been concluſive on the pariſh granting the 


certificate, it ſeems to follow that the pauper gained A ſettlement 
in Storringtog by hirin g and ſervice. 


Order of Seſſions confirmed. 
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HIS was an iſſue to try 11 7 iy the late Eat of 

Orford did or. did not by his laſt will deviſe. to the Earl of 
| Cholmondeley the eldeſt ſon of George Lord Malpas. deceaſed, 
who was. the. eldeſt ſon of George late Earl of Cholmondely, 
an eſtate in tail male in remainder expectant immediately on 
the death of the preſent Horatio Earl of Orford, and failure 
of ſons or a ſon of his body, and of iſſue male of the bodies or 


body of ſuch ſons or ſon, in certain manots, Kc. i in Nerfolk 


It was tried at the bar of the Court of Common Pleas, when a 
verdict . was given for the plaintiff below, Lord  Cholmondeley, 
on which judgment below Was accordingly entered up for the 
plaintiff. | But that Court baving on the trial rejected certain 
evidence offered for the defendant, a bill of exceptions was 
tendered, and ſealed by the Lord Chief Juſtice ; and on that bill 
of exceptions, which Wag afterwards annexed (a) t to o the record, 
the caſe appeared to be as follows. an UI „ 

The counſel for the plaintiff, in order to prove and maintain 
che iſſue on his part, proved and gave in evidence that the late 
Earl of Orford, being ſeiſed in fee of the manors in queſtion, 
by will dated the 25th of November 1752, duly executed, &tc. 
deviſed the faid premiſes to J. Harris and H. Cru and their 
heirs, to che uſe of his firſt and other ſons in tail male; remainder 
to his uncle Edward Walpole for life; remainder n to 
prejerre contingent remainders, remainder to his firſt” and other 


ſons in tail male; remainder in like manner to his uncle Horatio 
Walpole and his firſt and other ſons in tail male; remainder in 
like manner to Lord Malpas, eldeſt ſon of George Earl of Chol- 


mondeley [and father of the preſent Earl Cholmondeley] and bis 


| firſt and other ſons in tail male; remainder in like manner to 
Robert Cholmondeley and his firſt - and other ſons in tail male; 
remainder to Lady Maria Churchill and her firſt | and other 


{ons in tail male; remainder to his great uncle Horatio Walpole 
for life; remainder to the uſe of the defendant Horatio Lord 


Walpole, and his firſt and. other ſons in tail male; with e | 


remainders over; reverſion in fee to his own: right heirs. They 
alſo gave in ene a certain writings. Waere 4 he. 2 


L Vid. Stat, 13 Law. 12 45 31. 14 : 7] . ö 
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codicil to the laſt Will of the ſaid late Earl of Orford, dated 4th 
December 1776; in which, after reciting that by his laſt will and 
teftament in writing dated the 25th of November 1752 he hed 
deviſed. all his real eftates' to certain uſes, but had not charged 
the ſame with the payment of his debts or legacies, or diſpoſed 
of his perſonal eſtate, or appointed any executors, he declared that 
writing to be a codicil to his ſaid laſt will, and to be ac- 

cepted and taken as part thereof, and revoked the ſaid will ſo 
far only as the ſame was incompatible with the codicil ; and he 
ſubjected all his eſtates,” &c. to the payment of his debts and 
legacies, gave ſeveral legacies, And appointed executors, &c. 
The plaintiff's counſel further produced as a witneſs on the part. 
of the plaintiff one D. Potter, who depoſed that the ſaid G. late 
Earl of Orford, after the making and A of his aforefald 
will, to wit, ſome time in the month of December 1776 or 


Fanuary 1777 duly. ſigned ſealed publiſhed and declared the 
ſaid codicil, as a codicil to his laſt will and teſtament, in the 


preſence of him ( Potter) one E. Miles and R. Dyſon, being three 
credible witneſſes, who at the ſame time duly atteſted &c. That 


whilſt the ſaid Earl of Orford was ſigning the ſaid codicil, he 


(Potter) obſerved that ſeveral parts thereof were of the proper 
hand-writing of the ſaid. Earl of Orford; and upon the codicil 


being produced upon the trial he (Potter) inſpected the fame, and 


proved as aforeſaid that the {aid parts thereof were of the pro- 
per hand- writing of the ſaid Earl of Orford. The plaintiff's 


counſel further gave in evidence that the ſaid late Earl of Orford 


on the ̃th of December 1791 died ſo ſeiſed of the ſaid manors, 
lands, &c, without leaving any ſon of his body lawfully be- 
gotten; that the ſaid E. Walpole, brother of the late deceaſed 


father of the late Earl of Orford, died in the lifetime of the 


aid teſtator George late Earl of Orford, without leaving any ſon 
of his body lawfully begotten ; and that by virtue of the ſaid 
premiſes the ſaid Horatio Walpole, youngeſt brother of the late 
deceaſed father of the ſaid late Earl of Orford, became and 
was and ſtill is ſeiſed of the ſaid premiſes, with the appurtenances, 
in his demeſne as of freehold for the term of his life; and as 


uncle and heir of, the {aid late Earl of Orford became and now. 
is Earl of Orford ; and that the late Lord Malpas (eldeſt ſon of 


the late Earl of Cholmondtley, in the will mentioned) alſo died 
in the lifetime of the teſtator, and in the lifetime of his late 
iather, the late Earl of Cholmondeley © deceaſed ;- and that the 
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plaintiff G Earl of Cholmondeley is the Wn: Of the 
body. of the ſaid Lord Malpas deceaſed. That at the d 
trial the ſaid D. Poller being nie by che defendantt 
counſel, further depoſed that at the time of the ſigning, 
&c. the ſaid codicil, no writing whatever was in any manner 
annexed or affixed to the codicil, or ſhewn or produced by the 
ſaid late Earl of Orford to him ( Potter 9. E. Miles, or R. Dyfen, 
or any of them; and that the ſaid late Earl of Orford publiſhed and 
declared to him (Potter), E. Milet, and R. Dy/on, the ſaid laſt- 
mentioned writing as and for and to be a codicil to his laſt will and 
| teſtament, but did not mention to them or any of them the date, 
or give any further deſcription of the laſt will and teltamen 
to which he intended that it ſhould be a codicil. RR 
And the counſel for the defendant, in ordats to maintain NIP 
prove the iſſue on his part, gave in evidence a certain other 
writing, purporting to be the laſt will and teſtament of the faid 
G. late Earl of Orford, dated the 31ſt March 1756, whereby 
he deviſed all his manors, lands, &c. to J. Harris and H. Cruwys, 
to the uſes, upon the truſts, &c. therein mentioned, namely, in 
default of iſſue male of his own body to his uncles E. and Horatio 
Walpole reſpectively, preciſely in the ſame manner as in the will 
of 1752; then upon failure of iſſue male of his uncles Edward 
and Horatio Walpole reſpectively, inſtead . of limiting the premiſes 
to Lord Malpas, as in the will of 1752, the deviſor by this will 
limited the premiſes to his great uncle Horatio Walpole for life, 
remainder to the preſent Lord Malpole for life, remainder to his 


firſt and other ſons in tail male; remainder to Thomas Walpole, 


Richard Walpole, and- Robert Walpole, and their reſpective firſt 
and other ſons in tail male; remainder to Lord Malpas and his 
firſt and other ſons in tail male, with divers remainders over; 
reverſion to the ſaid Earl in fee; which faid laſt-mentioned will 
was duly executed, &c. And the defendant's counfel infiſtet 
that the ſaid codicil to the laſt will and teſtament'of the faid late 
Earl of Orford or the matters therein contained ratified and 
confirmed and was intended by Lord Orford to ratify and con- 
firm the ſaid will of 1759, and did not revoke cancel or 
make void nor was intended by Lord Orford: to revoke cancel and 
make void that writing, or to republile and make valid in law, 


as his laſt. will, the will of 1752. And in order to ſhew to the 


Jury that at the time of making ſaid codieil the ſaid late Earl of 
Orford had. not by that codicil revoked cancelled vor made void, 
ad 


IN THE THIRTY-SEVENTH YEAR or GEORGE III. 


| and: did: not zatend+ to revoke. cancel or make void the will of 
1756, and republiſn che will of 1752, the defendant's counſel 
then proved that the ſaid will of 1756 was duly ſigned ſealed pub- 
liſhed, &c. And they then offered to prove and give in evidence 
that Horatio Walpole the great uncle at the time when the ſaid 
late Earl executed and publiſhed the faid will of 1756 and in his 
preſence publiſhed a codieil, whereby be deviſed his the ſaid 
Horatio Walpole's, eſtate, . on failure of ſons of his ſon Horatio 
alpole, to the Earl of Orfqrd for life, and ſo in ſtrict ſettlement 
to his ſons; remainder to truſtees to ſupport contingent 'remain- 


ders; remainder to his firſt and other ſons in tail male; remainder | 
to the ſaid Earl of Orford for life without waſte: remainder to 


the ſaid truſtees to ſupport. contingent remainders j remainder to 
the firſt and. other ſons of the ſaid Earl in tail male; remainder to 
Edward Walpole uncle of the ſaid Earl in like manner; remainder 
to Horatio Walpols uncle of the ſaid: Eatl in like manner; with di- 


vers remainders oyer; reverſion tothe ſaid Horatio Malpole the deviſor 


in fee. And the detendant's counſel then and there further offered 


to give in evidence that at the time of the ſigiing ſealing publi ihing 
and declaring the ſaid laſt- mentioned writing by the faid George 


late Earl of Orford, and of the ſaid laſt- mentioned codicil by the 


ſaid Horatio: Walpole his great uncle, the {aid late Earl of Orford 


declared to the ſaid Richard Capper (one of the ' witneſſes to 


the codicil) that his {aid great uncle and he the faid late Earl 
of N had ** 
of fue of either of cad; The Fre 8 a further af; 
tered to give in evidence that after the making of the laſt-mentioned' 


codicil, he the ſaid Horatio Walpole, great uncle to the ſaid George 


late Earl of Orford, was created a Peer of Great Britain by the 


title of Lord Nalpole, and in 1757 died ſo ſeiſed of the ſaid manors 
meiſuages lands, &c. in the laſt- mentioned codicil deviſed; without 
having! in any manner cancelled annulled or revoked the ſaid laſt- 
mentioned codicil; and that at his death the defendant, as his eldeſt 
fon and heir, beende Lord Walpole, &c. They further offered to 


give in evidence that in the year 1776 one Carlos Coney, being 


= the attorney and ſolicitor. of the faid' late Earl of Orford, 
was with the Earl at one of his dwelling-houſes when the Earl 
of Orford deſired him to make a codicil to his will, and gave him 
ſome verbal inſtructions relating to ſuch codicil, witk directions 


to leave blanks therein for the names of the executors, truſtees, and 


* Os legatees 3 d 


—— 


Lord Wal- 


theſe mee: made eee li- 


141 


1797. 


FOLF 
againſt 


Lord Chor- 
MONDELEY, 
in Error. 


1 
f 
4 
14 
Ty 


of 

N 

od 
15 1 

5 
1195 
Wc 
4: 1 

0 _ 
ny 
1 

i 9 
d \ 
' ; 
1 

N 

1 » 
l 

i 

> „ 
' * 
! 
. * 
1 
* 
W. 1 
1. F 
* 
* 
N. 
i 
8 
bi 
5 ” 
= 
* = 
& 
N. 
(20 
. 
dd 
5 
* 
1 3 
rf! A 
. 
75 = 
rv 1 
1 
4 
* 
0 3 a 
7 
{ 

> .t 

1 
x \ 5 
1 os 

4 = 
R 
* 
© 4 

N 
0 
* 
* 4 1 
4 * 
1 
== 
i; þ 
Wi. Cc 
o 
24908 
W 'Y 
4 
* 5 
1 
Fo 5 
1 ” 
4 q \ 
0) + 

F F 
S 
Ji U 
* 
8 
2200 
$0! f 

* 

\n * 
LY * 
KT 7 
1 

NR . 
3 
1 

_y 
ie 

- 

4 
W 7 \ 

n = 

?, * 

1 

+ - 

3 = 

4 
ry 
vs 

1 « 

ef i 

1 

4 

' ne 

„ 

1. 
* 
= 
il 
4 
\ l 
Y 
1 
 _ 
0 * 

I K 

N 

_— 

* > - 
s * 

a 4 £ 

= 

f o 

tf 
+ 
1 
2 
go 4 
1 
7 

n MA 

Y £ [1 

8 
Mee. | 

0 

Ml. 

A 
4 * 
WO 
£. 
I £ 
0 
EY 
4 

A 

32 

21 

50 

4 

5 x 

: 75 

1 

we” 

A 

5 : 

. * 

Em 

* 8 } 
HY 

* 1 
ee 
1 
5 lf 
+ _ 
oF 0 
Y > 
' 

„ 

LH 

25 

, 


1 
o 
® 
* 
1 
4 
4 
oy 
Vp + 
41 
. 
4 r 
49 p 
y \ 
_ 
4 k 
7 1 
Ao - 
1 
4,7 
1 but 
- 5 
=y 
k 
, o 
5 
10 
[tt 
1 
* 
7 
10 
1 1 n 
mw 
1. 4 
z 
„ 
18 
N 
4 
r! 
N ! 
ft 
7% U 
1 
911 
} th 
1 
Wot 
* 
1 
9 
i 
WON ; 
bes 
5: ILL; 
q 1 
171 
1 
+ 
nll 
i my a 
Av 1 
3M: 0 
uy . 
TM fo 
Nn 
, 
L. 4 
7. 18 1 
„ 4þ 
9 5 54 
17414 
M 
4 {us 
Ae 
94 
9 5 , 
LO 
Ws a 
Te mf 
5 * 
1644 8 
Ae 
. * he 
1 1. 1 q 1 i 
+ «$106.47 
th. 1s 57 
\ . 
Ib 7606 
e M 
85 8 
L.: FE 
* Nn 
for I! 9! 
(PP. + 
Ta wb 19 
l "Foy 4 
bla ** 
+8 : 
0h N 
1 4 
Ms \' 
Fe #if , # 
Nin 1 
4 1 |- 
At d 
Net 
1 . Tu! 
_ 2 1 * 
F< 1 W 1 
of Ne i 
S. 
* 4-04 
ln 
4 
4 * by 
. N _ 
24 
5 
ar 
PI Re 
TX 
A %) 
„ 
a 
* 
, 
4 
6 
"7 
Nee 
ib; 1˙ 
Ne 
+1 
Tb 1+: 4 
: '"-. 88 
lr p 
», * 4 
4 72480 
= / 518 
1 4 N N. 
15 : x 
el, 7 
4< be 
Aan 
e! 
NT os F 
"WL 
. 
90 
ie 
CRP + 
Müh 
Fg fa : 
1 
een 
N | 
43 * 3 ] 
1 
3 tte: [ N 
TR IT 074 
marks 
OP 23:2 
it; as 
1 5 
i 
. 
Wii! 
107 ++ 11708 
ar 
n 
eine 
117 Ni 
M 
1 
e 
n 
. 
Rg 
$9» 901 
ihn 
"lll 
WI 
| . I 
118 3. 
. 1 
17 U 
144 * 
13 
NR, 
Nen 
9 1485 
"Th LL. 
NN. 
{200735 
+! 
39 8 
Y * 
. 14 8 
i 
15. 7 5 
1 
1 \ of 
NW. 
53148 
47 1. 
ali 
n 
1187 
HR 
J 
* 
An 
1. 
N. 
1 
( 1-8! 
11 30“ 
ENA 
bs 
1 
"EB 
4 
: FH 
4 . 
* * 
me. 
6 
e 
i 
Weg 
ns * 
{ ls 8 
4 1.71 
WEN : 
”" xt 
1 4 
anc 
PAN 
Wt s 
(RL WAP 
G 201 
1 
Ll 1 2 
[> vo a 7 
* 10K 
„ , 
Tl (3-9 [ 
> 4 7 
7 4 $ 
r 
4 J 
o MA 
i. Fi 
14 
. f 
7 N. 
«4 YT. 
l 3 
9 
br 
1 
N 00 
1 
9 
"= 
\ . 
1 
9”; 
1 N 
14 
TH! 
; 1 
4 l 1 
== 
_ 
HC 
; ,0 7 
oY TY 
=y 
2 
+4 
F 
# 
4 \ 
[ 
* 


2 
oy 


142 
1797. 
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Lord War- 
POLE 


againſt 


Lord Cror- 


MONDELEY, 
in Ercor, 


CASES. IN HILARY TERM 


legatees; that he told the Earl he muſt have his will, which =} 
faid Earl told Coney was in the hands of a Mr. Moone ; where. 
upon Coney deſired the ſaid Earl to give him a letter to Mr. "Moone, 
who . otherwiſe might refuſe to deliver his will to him; 3 that the 
ſaid Earl gave Coney a letter to Moone, who delivered the will 
of 1752 to Coney; that Coney then prepared the codicil of the 
4th of December 1776 according to. the inſtructions, &c, in 
which blanks were left for the names of the executors truſtees 
and legatees agreeably to his Lordſhip s directions, he ( Coney ) 
not knowing at that time that the ſaid Earl had ever made any 
other will, but believing, when he prepared the codicil, that the 
ſaid writing which he had received from Moone was in fact the 
then exiſting laſt will and teſtament of the ſaid Earl of Or ford, 
and that therefore, according to the uſual mode of recitals, he in- 
ſerted the date af that writing as the date of his laſt will and teſta- 
ment in the codicil; that he never read over or in any manner 
explained to the {aid Earl the ſaid laſt- mentioned writing; that 
the ſaid Earl did not then or at any time inform Coney that he 


intended or meant by ſuch codieil to revoke any diſpoſition 


he had made by his will of his real eſtate or any part thereof, or 
to change any of the limitations made thereof, or to alter the line 
of ſucceſſion in which the real eſtate would go as his will then 
ſtood, nor did the ſaid Earl give him ( Coney ) any inſtructions 
whatever to make by the codicil any change or alteration, in the 


limitations of the real eſtates further or other wiſe than to make 


them ſubject to the payment of his (the Earl's) debts legacies 


and funeral expences, as ſet forth in the ſaid codicil. That the 


will of 1752 remained in the poſſeſſion of him (Coney) while 


he was preparing the draft of the codicil, and was returned to the 


Ear when the draft of the codicil was delivered to him (the 
Earl) a ſhort time before the codicil bears date; that the ſaid 


Earl declined to ſign the codicil when he ( Coney ) brought it 
to him; that the ſeveral blanks filled up in the codicil of 4th 


December 1776 with the names of the executors truſtees and le- 
gatees are all of the proper hand-writing of the ſaid Earl of 
Orturd ; and that he (Coney) never heard the ſaid Earl mention 


the plaintiff in this cauſe or any of his family, nor had he ſeen 


the plaintiff in company with the ſaid Earl, but had ſeveral times 


ſeen the ſon of the defendant in his company. The eounſel for 
the defendant further produced and offered to the Court the teſti- 
n of the ſaid Moone to prove that he ( Moone ) for 40 years 


*9 Ep previous 
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previous to and until the death of the ſaid late Earl of Orford was 


employed by him as his ſteward and agent, and that the will of 
1752 was delivered to him (Moone) in November 1752 by 4 

Cruwys now | deceaſed but then the attorney or ſolicitor of d 1 
ſaid late Earl to keep, and it was continually in his cuſtody from 
that time until he delivered it to Coney by virtue of the letter 
before mentioned; that whilſt the will of 1752 was in his 
{ Moone's ; ) cuſtody, and not long before he delivered the ſame to 


Coney, he (Moone ) was: in company with the ſaid late Earl of 
Orford, and Mrs. Stark, in the codicil mentioned; when the ſaid 


to Moone © you have got my Lord's will;“ to which ' Moone re- 
plied © it is wor ſafe; * n che ſaid _ then _ « Moone will 


take care of it.” 


But” notwithſtanding this the Platts 8 count etiedkel, cd 


inſiſted that fince the late Earl of Orford | had by his codicil re- 
publiſhed and made valid i in law. the will of 1752 as his laſt will 
and teſtament, and thereby revoked the ſaid will of 1 756, the faid 
matters on the part and behalf of the defendant fo offered to be 


given in evidence ought not to be given or admitted; neverthe- 


leſs the defendant's counſel inſiſted before the ſaid Court that they 
ought to be admitted to give in evidence the ſaid matters, &c. 


in oppoſition and contradiction to the evidence given for and on 
the behalf of the plaintiff, which the aid juſtices denied to per- 


mit or admit, and declared their opinion that the ſaid matters fo 
offered to be given in evidence on the part of the defendant 


ought not to be given or admitted; and thereupon the jury afore- 


laid gave their verdict for the plaintiff againſt the defendant ; 
Whereupon the defendant's counſel propoſed their exception to 
the opinion of the ſaid juſtices, &c. 0 

Williams Serjt. for the plaintiff in error. It appears on the 
record that the late Lord Orford made two wills, one in 1752, 
the other in 17 56, and that by the laſt he revoked the former in 
the particular deviſe in queftion, It alſo appears that the deviſor 
had made no proviſion by either of thoſe wills for the payment 


ol debts or legacies, nor diſpoſed of his perſonalty, nor appointed 


executors; and that it was in order to. ſupply thoſe omiſſions 
that he ni the codicil in 1776. By that codicil the deviſor 
did not expreſsly revoke the will of 1756, which he would have 
done in expreſs terms if ſuch had been his intention; and yet it 


refers to the will dated i in 1752, and ſets up. the laſt will, which, 


applies to that of 1756. The queſtion therefore is, Whether under 
Vol. VII. | T0 


the 
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Lord Wa L- 


bons 


Lord Cnor- 
 MONDELEY, 


| Thomas v. Steward, at 


which of the wills it refers; that doubt ariſing. fror 


M. Pardoe widow being ſeiſed of the pre- 


CASES IN HILARY. TERM: 


as 9 it be not. doubtful: to which: of the. with . 
cil refers, and if it be, whether the evidence offered below, gut 
not to have been received to remove that douht. Nox i It is an 
acknowledged rule of law that where. there is * latent, ambiguity 
in a will, parol evidence may be given to explain it. Amhiguitas 
verborum latens verificatione ſuppletur; nam quod ex facto oritur 


| ambiguum yerificationg facti tollitur. Rac, ; Max.. 23+ ...Lord 


Cheney's caſe, 5 Rep. 08.6; Lebiot v. Brown, Salt. 1 Harris v. 


Biſhop of Hincoly, 2 F. Wins. 35; Fonnertau v. Pagntzs, 1. Gro. Cl. 


Ga}. 472; Tamas d. Evans v. Thomas, aue 6 val. g. (a); and 
Hereford. Lent aſſiges 1784 (% cor, Buller ]. 
On the authority of theſe caſes it is gontended. that the evidence 


offered by the plaintiff in error. ought to have been received; to 


explain the latent ambiguity in the codicih, it heiog,doubtſul to 


dhe eircum- 
ſtance of the codicil being applicable to both the wills 4s far as 


reſpects the charge of debts on the eſtate, Kipoling « of the per- 


ſonalty, and appointment of executors, and from the ambiguous 
reference to both the wills, to the one by it's date, and to the other 
by it's name. It recites che date of the former will, and it refers 
to his 4% will, which prima. facie muſt. be. underſtood. t o e 
his laſt ſabliting will, namely, that of 1756. Tbis Tregital, is as 


ambiguous as if it had been a recital of his laſt will dated Marc 


31ſt 17523 that would have been a reference to the zear in which 
the former will was made, and to the day of. the. month. of the 
latter; and that agate: muſt have been explained by parol 


* 


(a) See alſo Bradwin v. Harpur, Ambl. | ing the will. The Jefendant a 
„ 8 | that the deviſe to Thomas Thomas was void, 
(5) That caſe was ſtated to be as follows; | he being dead at the time. of making the 
will, and conſequently that ihe defendant 


n. iſes in queſtion 1 in fee by her will bearing | was entitled to take as text in remainder : 


date ſome time in January 1777 deviſed 
them to T homas Thomas eldeſt ſon of Thomas 


T homas of Chatham in the county of Kent 
ſhip carpenter, for life, remainder to truſtees 
to ſupport contingent remainders, remain- 
der to his firſt and other ſons in tail male, 


remainder to defendant Charles Stuart for 
life, remainder to truſtees &c, remainder to 


his firſt and other ſons in tail male, with 
divers remainders over; and died fo ſeiſed. 


T bomas the father had had a ſon of the 
name of Thomas Thomas, who was his eldeſt 


ſon, but he was dead without iſſue many 
years before the making of the will. Ri. 


chard Thomas, the Jeſſor of the plaintiff, Was 
the eldeſt ſon of 7. Hamas at the time of mak - 


—_— 


———— 


but parol evidence was admitted of a Mrs. 
Verler, who was daughter of old Thomas and 
ſiſter of the leſſor of Plaintiff, that ſome 
time before the making, of the will ſhe was 
on a viſit for ſome manths at the teſtatrix's 
houſe, during which time ſhe often informed 
the teſtatrix that her eldeſt brother 7 homas 
Thomas was dead, and that the leſſor of the 
plaintiff Richard Thomas was then her eldeſt 


| brother. There was alſo further evidence of 
the teſtatrix having enquired of another perſon _ 


— 


reſpecting the family of old Thomas, who bad 
alſo informed her that Richard. Thomas wis 
the eldeſt fon. This evidence being given, 
the jury found A verdig for the plaintiff. © 


n 


evidence. 


| 
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it was fed by. this deviſor.. In the zelt of rad wills . 
courts haye received parol evidence to ſhew quo animo the Will 
Was deſtroyed; | whether by miſtake- r not. | Onions v. Tore, 
'P if Mm. 3435 Burton/hanw v. Gilbert, Cowp, 523 and yet thoſe 
inſtances are ſtronger than the preſent, becauſe the ſtatute of 
Frauds expreſsly enacts that no deviſe of lands mall be revocable 
otherwiſe than by ſome. other will or codicil j in writing &&c, or by 
buraing cancelling o or tearing t the fame Kc. It i is true that cancel» 
ling. has been called an equivocal act } in itſelf: but that i is not cor- 
rect; it only. becomes, equivocal by the circumſtances. reſpeQing 


„ 1 F) 4 


it that are introduced hy the parol evidenge. It has alſo been held 
that declarations of the deviſor, reſpeQing inſtruQions given 


to the maker of the will, are admiſſible j in evidence: Lord. Cheney) $ 


cale, 5 Rep. 68; and Thomas , d. Evans. v. þ + Bomat. Then at all 
events the evidence of Coney, to whom, Le rd Orford gave inſtrue- 
tions to draw his codicil, ought to have been received. By the 

introduction of that evidence i It would have appeared that the - 


viſor was defirous of making a codigil * to his will,” which 1 is at 


leaſt as applicable to the will of 1756 as to that of 1752. That 


evidence would alſo have ſhewn that the recital in the codicil of 
the will dated 1752 Was a miſtake, This would have let in all 
the other evidence offered, particularly that relating to the conver- 


ſation between the deviſor and his great uncle . Walpole reſpect- 


ing the limitations of each other's eſtates, which was extremely 
material to ſhew that the deviſor at the time he made the codicil 
did not intend to revoke, but to confirm, the will of 1756. It 
is unneceſſary to conſider what weight this body of evidence would 


have had with the jury; it .is ſufficient to entitle the plaintiff 


in error to reverſe this judgment that it ought to have been re- 


ceived. 

Palmer Serjt. contra, The ds argument of the plaintiff in 
error is founded on an aſſumption that there is a latent ambiguity 
in the codicil, that it is doubtful to which of the wills it refers, 
and that therefore the parol evidence, which was offered, ought 
to have been admitted to, explain it. But the foundation itſelf 
fails, and with it all the authorities that were cited to ſupport it. 
One great ground of argument is that the deviſor had made no 
Proviſion in either of his wills for the payment of his debts, or 

10 | | diſpoſed 
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1 1797. diſpoſed of his perſonal eſtate, that the codicil was made expreſsly 
4 n for the purpoſe of ſupplying thoſe omiſſions, and that the codi iciliy 

FOLE | referable to the latter as well as to the former will, except :28 to. 
125 3 the date: but the concluſion to be drawn from thence applies with 
MONDELEY, 


N I greater force in ſupport of the caſe of the defendant in error than 
of that of the plaintiff; for where two things agree in every 
particular but one, and a perſon refers in expreſs terms to the one 


with that particular variation, it is deciſive to ſhew that ſuch per- 


ſon meant to refer to that one. Another circumſtance from which 
the ambiguity is ſaid to ariſe is the recital ! in the codieil of the 
deviſor's laſt will and teſtament, which, it is ſuppoſed, raiſes a 
preſumption _ that the deviſor did not intend to refer to and ſet 
up the will of 1752, which was not his laſt will: but the 
; fallacy of that reaſoning conſiſts i in conſidering a tft will to be 
the will which is made laſt * in point of time; whereas no will 
can (ſtrictly ſpeaking) be a laſt will until the deviſor's s death; 
and the general meaning of che term « Jaft will” is that which 
is to be the operative inſtrument at the death of the party. Suin- 
Burne (a) ſays, generally ſpeaking, a teſtament and laft will are uſed 

indifferently, though 1n ſtrictneſs they differ; % laſt will ! is a 

be general word, and agreeth to every ſeveral Kad of laſt will 
or teſtament: but a teſtament, properly underſtood, is one kind 
« of laſt will, that wherein an executor is named.” And the com- 
mon lawyers have borrowed almoſt all their terms reſpecting 
wills and teſtaments from the civilians. In 1 l. 111. wills 
and [aft ills are uſed as ſynonymous terms. Suppoſe the deviſor 
* had referred to. * my will“ without adding * laſt” to it, and re- 
ferred to the date i in 1752, there would have been no ambiguity ; 
and the addition of the word “ laſt” does not create any, becauſe 
e will” and “ laſt will” are ſynonymous, All the caſes cited 
for the plaintiff in error eſtabliſh the doctrine contended for by 
the defendant, becauſe they ſhew that where parol-evidence is ad- 
mitted to explain a latent ambiguity, it is in caſes which are con- 
ſidered as exceptions to the general rule; and this is not one of 
thoſe exceptions. In Ulrich v. Litchfield (5) Lord Hardwicke, 
commenting on this doctrine, ſaid © upon the conſtruction of a 
« will courts of law and equity do not admit parol evidence, ex- 

* cept in two caſes; 1ſt. To aſcertain the perſon where there are 
« two of the ſame name, or elſe where there has been a miſtake 
«ina chriſtian or ſurname, and this upon an abſolute neceſſity, 


* 


(a) Swinb, 2. (5) 1 4. 37%» 
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« 2g in Lord Cheney's ciſe, 5 5 Co. 68:; where ere Were tw "BR 
« of the name of Fob; the {ond eaſe is with regard to reſultivlg 
« truſts relating te petfonal eſtates, where a ian Makes a will and 


« appoints im ex echter with a ſmall legacy; and the next of kin . 


« claim the reſidue, in order to rebut the efulting: truſt for the 
« next of kin. In the caſe of Liitlebury v. Buckley, Eg. Caf. Abs. 
« 24%, and The Countefs'v, The Earl of Gainfboroigh; 2307 paral 
40 « evidence was admitted to aſcertain: the perſon who was to have 
« the reſidue The» cafe of Jones v. Newman (% fell within 
the firſt of thoſe exoeptibns; and therefore parol evidence was 
admitted to explain which of the two perſons of the name of 
Jobn Cue, father and ſon, was intended. Nor do the caſes: of 
Onions v. Tyrer, and Burton/haw'v. Gilbert, which were cited to 
ſhew that parol evidence may be admitted: to explain quo atme 


2 will was .cancelled; whether by miſtake or with an intent to can- 


cel it, aſſiſt the plaintiff in error in this caſe; for cancelling is neceſ- 
ſarily an equivocal act on acebunt of the mode in which it muſt be 
done, and therefore parol evidenee muſt, from nereſſity, be admitted 
to ſhew quo anime: it was done; With regard to ths evidence of 
an attorney, who is inſtructed to prepare a will or codicil, as 


to what paſſed at the time; it may or may not” be admiffible ac- 


cording to the nature of the iſſue to be tried: if a legacy be given 
to J. S. of X. and there be two perſons of chat name, the attorney 


may give evidence of a declaration of the teſtator, made at the 


time, that he meant one of them in particular; or if the due ex- 
_ ecution' of che will be brought in queſtion, the evidence of the 


attorney may be admitted. But here it is admitted that the co- 


dicil was properly executed; and there' is no diſpute about the 
identity of the perſons named in the will or codicil. If the evi- 
dence of Coney had indeed been received; it would probably have 
had the effect of confirming, inſtead of oontradicting, the caſe 
made by the defendant in error: but the objection now made is. 
not to the effect, but to the admiſſibility, of his evidence; ; and if 
his evidence be rejected, there is ſtill lets reaſon for receiving the 
other evidence which was offered. 

Lord Kenyon, Ch. J. This caſe bas been argued with . 
ability; and if the arguments urged on behalf of the plaintiff + in 
error have not convinced us chat the deciſion in the Court of 


Common Pleas was wrong, we cannot erpeck that another ar gu- 
ment will have that effect. | 
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\CASESAIN HILARY. TERM: 1E 


There is no doubt but chat parol evidence may be received in 
er caſes to explain doubts in wills; and the rule is correctiy 
deſeribed in the maxim of Ld. Bacon, which has been alluded 
to. Where extrinſic circumſtances let in by parol teſtimony, 
explaining the. ſituation: of the teſtator's family and of the lepatee's s, | 
introduce a doubt of the teſtator's intention, the ſame kind of 
evidence that introduced the doubt may be admitted. to explain i it. 
On that proceeded the caſe that T mentioned on à late occa- 
ſion (a) of Beaumont v. Fell (5), where a legacy was given by 


the will to Catherine Earnley, there being no ſuch perſon in 


exiſtence: there was no ambiguity on the face of the will, 
but the latent ambiguity Was introduced by extrinſic evidence, 
and the ſame kind of evidence alſo ſhewed that there Was a perſon 


of the name of Gertrude whom the teſtator called Gally, which 


name the perſon who drew the will miſtook for Katy ; in that 
caſe therefore as parol evidence was admitted to ſhew the latent 
ambiguity, parol evidence was alſo admitted to explain! it. It has 
been argued that the evidence which was rejected by the Court 
of Common Pleas ought to be received in many caſes that might 


be put: I will not ſay that it ought not; but this, 1 think, 


we may ſafely lay down as a rule, that in order to make ſuch 
evidence admiſſible the party propoſing it muſt put his caſe 
into a ſituation to enable the Court to receive it; be muſt 
ſhew a latent ambiguity, without which the Court cannot receive 
it. All the caſes that have been cited profeſs to proceed on that 
ground: and if the rule be eſtabliſhed, it is not impaired becauſe 
a Judge at Niſi Prius, meaning to be guided by it, miſtakes the 


application of the rule to the particular caſe before him. Without 


minutely examining all the caſes, or ſaying whether I do or do 
not agree with them, it is ſufficient for me to abide by the 
principle eſtabliſhed by them ; the principle is the thing which we 
are to extract from caſes, and to apply it in the deciſion 4 other 
caſes. as pu 

Then let us conſider this caſe, and ſee whather there was any 
latent ambiguity. In the year 1752 Lord Orford made one will, 
and afterwards in 17 56 he made another; what became of the will 
of 17 56, or whether there were more copies of it than one, does not 


appear; in 1776 he gave directions for a codicil, and directed Cuney M 


to apply to Moone, in whoſe hands the will of TE was lodged, 


(a) Thomas d. Evans v. n ante, 6 vol. 676. @ 2 P. Was, 141. ; 


* 


m THE retery-SEvenTHE YEAR OF GrbroE ut, 

for that will to enable bim to maks the codici. Now neither of 
thoſe i inſtruments was a will, properly ſo called, until the death 
1 the deviſor; both were ambulatory until that time, and either 
of them was capable of being deſtroyed | or ſet up by the deviſor. 
Suppoſing Lord Orford. had ſaid to Coney 1 have two wills in 
« Moone's hands, deſire him to ſend r me the laſt will, a and Moone 
had by miſtake ſent him the firſt, and that miſtake had been 
ſhewn by parol evidence; there would have been alatent ambi- 
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guity, and 3 ſeems in me {though the opinion is, extrajudicial) | 


that that ambiguity might have been explained by. other parol evi 


dence; on the ſame principle, as in the inſtance of cancelling * 


will, where parol evidence 18 admitted to ſhew quo animo the act 


was done; or as in the caſe of a child deſtroying a deed (a). P 


After the codicil was drawn by Coney, it is ſaid that it was 
left by kim with Lord Orferd, together with the will of 1752, 
who after ſome time filled up the blanks with -his .own hand, 


and executed the codicil, thereby profeſſing to ſet up. the will of 


1752: but that does not introduce any latent ambiguity ; we 


ought not to let i in parol evidence, which, if admitted, inſtead of 


explaining. any ambiguity would only introduce a looſe con- 
jecture. But I diſclaim forming my opinion on the effect of the 
evidence offered; I go upon this ground that, there was no 
latent ambiguity introduced by parol evidence to let in the 
parol evidence which was tendered, for, the plaintiff i in error. 
This is a fatisfaCtory ground; and it is almoſt too clear to be 
diſcuſſed. 


GRo3E, J. When we conſider W the Yew was AY = wg the 


ſlatute of Frauds, and what alterations | were. made by that act, 
we cannot determine that the evidence offered ought to have 


been received. In 2 Bac. Abr. 309, it is ſaid, It ſeems to have 
* been agreed: as a general rule, even before the ſtatute of Frauds 
and Perjuries, that no parol evidence could be admitted to con- 
* trol what appeared on the face of a deed or will, not- _ 


* from the danger of perjury, but from a prefumption. that what- 


ever the parties had N that time in contemplation. was all 
* reduced into writing :” for that poſition: he cites Lord -Cheney's 
cale, 5 Co. 68. and Altham's caſe, 8 Co. 1 55. as The former of 
thoſe caſes lays down the rule and the exception to it. The 
rule! Is, „The dry ſhall not be received "I Averment out of... 


wh 


(a) Vid, Paln. 402, 7 85 at - 4 az 
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4 and the conſtrutions 0 of wills ought t to be. collected from the 
.> Fo"gs of the will in writing, and not by any averment out # 

11 ; for it would be f full of great inconvenience that f none ſhould 
« now by the pritien words. of a will what copſtrudtion to 
E make or advice to give, but 1 it ſhould be controlled by collatera 
cc ayerments out of the will 0 | Then follows the exception to 
this rule; . © But if a man 1 — two ſons both baptized by the 
wy name of John, and conceiving that | the elder (whg had been 
6 long abſent) is dead deviſes his land by his will i in writing to 
4 bis ſon John generally, and in truth the elder i is living; in 
Dy this caſe, the younger ſon may in pleading or in evidence allege 
. the deviſe to him; and if it be denied, he may produce Wit- 
0 neffes | to prove his father's intent, that he thought the other 
9 be dead, or that he at the time of the will made named his 
% ſon John the younger, and that the vriter left out the addition of 
* the younger.” That was the gale” of a latent ambiguity. Thien 
it comes to the queſtion, Whether there is any latent ambiguity 
in this caſe; for I agree with Lord Kenyon that in order to let in 
parol evidence to contradict a will the party muſt lay a foundation 
by chewing that there is a latent ambiguity: but 1 think there 
is no latent ambiguity here. With regard to the obſervation 
made on the term laſt will z“ the anſwer given was the true one; 
it is a general term, ſignifying only © a will.“ It is not pre- 
tended that Moone had two wills belonging to the deviſor ; if he 
had, perhaps a doubt might have been raiſed whether he followed 
the directions of the deviſor in delivering the will of 1752 (o 
Coney. Then it was contended that at all events Coney's evidence 
ought to have been received: but the anſwer | is, that before any 
parol evidence! 18 admitted to explain a will, a latent ambiguity 
muſt be ſhewn ; and none having been ſhewn in this caſe, the 
evidence offered was properly rejected. The conſequences of 
receiving this evidence would be prejudicial to the law reſpecting 
property; it would bring into doubt that which has been con- 
ſidered as the law of the land, and it. would make the ſtatute of | 
Frauds mere waſte paper. 

LAWRENCE, J. After what has been ſaid by the reft of the 
Court very little remains for me ; I ſhall therefore content myſell 
with ſaying that I agree with the judgment of the Court on this 
ground, that in order to let in parol evidence, the Court muſt 
feel that if the evidence Propoſed, be. admitted it will raiſe an 
10 1 e, 


"8, 
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ambiguity; or that it is ſuch evidence as would have enabled the 
Jury to fay that the codicil was intended to be applied to the 
ſecond and not to the firſt will; for if not, it is the duty of the 
Court to reject the evidence as irrelevant. Now it ſeems to me 
that it only raiſes a conjecture ; and whatever conjecture I may 
have, I cannot ſay that the Jury would have been warranted in 
drawing that concluſion from the evidence. Before ſuch a con- 
cluſion can be drawn, it muſt be ſuppoſed that Lord Orford, when 
he ſent to Moone for the will of 1752, had forgotten what he had 
done in 1756. I rather draw this concluſion from the evidence, 


that when Lord Orford referred to Moone he knew where both the 
wills were depoſited, and. that by referring to Moone who had the 


cuſtody of the will of 1752 he meant to confirm that will. As to 
the expreſſion © laſt will,” it means only the laſt diſpoſition that a 
teſtator intends to make of his property ; and when Lord Orford 
referred to his laſt will, dated in 17 52, it was the ſame as ſaying 
« the will which I made in 1752 is the laſt act that I intend to do 
in my lifetime.“ The converſation that paſſed between Moone 
and Mrs. Sturb in Lord Orford's preſence, and the filling up the 
blanks in the codicil by Lord Orford after it was left with him by 
Coney, allo ſhew that the deviſor conſidered the inſtrument dated 
in 1752 as that which he deſigned for his operative will. It ſeems 


to me therefore that, if the evidence propoſed had been admitted, | 


there would have been no ground for the Jury to preſume that 
the deviſor intended to apply the codicil to the will of 1756; and 


conſequently the evidence offered was properly rejected. With 


regard to that part of- the evidence reſpecting the declaration of 
the deviſor's uncle, from which it is inſinuated that the deviſor, 
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after he had the beneſit of his uncle's codicil which was executed 


at the ſame time with the will of 1756, could not intend to act 


a prior will inconſiſtent with that of 1756; it is mere conjecture, 
and not admiſſible in evidence becauſe the character of the deviſor 
was not in iſſue. I remember a caſe (a) ſome years ago at Min- 
cheſter before Mr. Juſtice Buller, where on 2 queſtion reſpecting 
the validity of a will that Judge refuſed to receive evidence of the 
character of the deviſee, becauſe it was not then in iſſue. On the 
Whole therefore I am, At: en Tank 4 the evidence offered * 


3 (a) Dee d. —— v. Hick Winton Com Aſſ. 118g. 
Vor, VII, | | Qq | | been 
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„% CASES IN HILARY TEAM 


. been left to the J ury, they would not have been warranted i in 655 
118 ing that the deviſor made a miſtake in ſetting up the will of 1752 4 


POLE by his codicil, and conſequently that the Court of Common Pleas 


againſi 


Lord Chor- did right in rejecting it. 


MONDELEY, | | GIS, . 
in Error. | | 1 Judgment 1 
Wedneſday, Ne e Ro 
A bi. 5 The KING againſt W. Lover. 

It is no ob- 


. HIS was a conviction before a juſtice of the peace on the 
| information © game laws. The information of J. 4//good ſtated that the de- 


on the 82" fendant on the 5th of September 1796 at, &c. © did keep and uſe 2 


=” ; 2 Seng | ; | 
is 2 qui certain dog called a letting dog, and alſo a certain engine called a 


N * gun to kill and deſtroy the game, againſt the form of the ſtatute, 
charging the © &c;” without praying that he might have a moiety of the for- 
detendant . = | HR => 0s | 2 | 
with keeping feiture, or ſaying for whom he ſued. It further appeared on the 


and ufing a 
poi ei conviction that on the 16th of September the defendant ap- 


a gun on the ed in perſon and pleaded not-guilty; and that on the ſaid | 


be can ly 16th of September a credible witneſs, &c. ſwore that the de- 
ja one pe- Fendant on the 5th of September at, &c. “ did keep and. uſe a cer- 
leihe vj. © tain dog called a ſetting dog and alſo a certain engine called a 
2 10 ww” gun to kill and deſtroy the game; whereupon the defendant 


ſame day was convicted; and he was adjudged “ for his offence aforeſaid 3 


that the de- 
fendant ap- to have forfeited 51. to be diſtributed as the ſtatute directs.“ 


eared and 


pleaded, it La and Holroyd took three objections to the conviction. 
ill be in- f 8 . 3 0 a „ | „ | 
worm ia arid not for the pariſh. i2dly, The information charges the de- 
His preſence. W1 WO er 

A magiſtrate fendant ith t offences, pe and _ufing a dog, and 


ould tare © alſo keeping and uſing a gun, and he is only convicted of 


all the evi- 
dence in the one “ for his offence aforeſaid.” Therefore it is uncertain of 


bu coy which he is convicted, and he could not plead this conviction 
N in bar to any action or proſecution commenced againſt him 
for either. This is not like a charge of keeping and uſing A 
gun on the ſame day, which is only one offence; it is for 
keeping and uſing a dog, and alſo for keeping and uſing” a gun: 
now the bare kzeping of a dog for the deſtruction of game is a 
ſeparate offence, and wing a gun is another, and for any thing 
that appears on Son conviction they may have bern 2 offences 


in 


N THE THIRTY-SEVENTH YEAR OF GEORGE Il, 153 | 


in this inſtance. Idly, It does not appear that the evidence was 1797. 
given in the preſence of the defendant. R. v. V7 Pont, 2 Burr. we e 
1165. and R. v. Crowther, ante, 1 vol. 12 5. It dves not follow I. 7. 7 
that, becauſe the evidence was given on the ſame day when the at 
defendant pleaded, he was preſent when it was given. 

Lord KENYON, Ch. J. (topping Wood who was to have argued 
in ſupport of the conviction) ſaid that none of the objections are 
well founded. As to the firſt; the precedents agree with this 
zuformation (a). With regard to the fecond ; the defendant is 
only charged with one offence, and therefore could only be con- 
victed of one. If a perſon go in purſuit of game with a dog 
and gun on the ſame day, he can only be convicted in one penalty. 
On the third objection perhaps I ſhould have had great doubts, 
if this were res integra. | But as it was fo lately decided in this 
Court, in R. v. Thompſon (5), that where the evidence is given on 
the ſame day when the defendant appeared, it will be intended 
that the evidence was given in his preſence, and as that precedent 
may have guided the magiſtrates on ſimilar occaſions ſince, [ am 


inclined to ſupport this conviction. e 
Per Curi lam, Convietion affirmed). ; 
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(a) Vid. 2 Howl: c. 0 * 20. that on, &. the e did keep and 
(5) Ante, 2 vol. 18. | e uſe, &c,” without ſtating the particulars 
(e) A criminal information was moved for | of. the evidence, and wholly omitting the 
againſt Mr, Taveedale, the , magiſtrate who evidence given for the defendant: But The 
made the conviction for not ſtating all the Court, after hearing the affidavits on both 
evidence given: : In fact a good deal of | ſides, being of opinion that the magiſtrate 
evidence was given on behalf of the defend- -| had not aQed corruptly, but might have been 
ant to ſhew that he was game-keeper of a | miſled by the precedent in R. v. T homp/on, 
certain manor, which the magiſtrate thought | diſcharged the rule; expreſſing in ſtrong 
inſufficient for the purpoſe and convided | terms that they thought ir the duty of ma- 
the defendant, only ſtating in the conviction, giſtrates in all caſes to ſtate the whole of the 
in ihe * of the act of  purliament, 1 rng and « not e Pro Oe bf it it. 
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Fn edneſdax, 
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Tus als 3 been argued in laſt Mirbitidntor term by A writ de. 


excommuni- 


Manley! In ſupport of the rule and Wi arren contrà, ſtood cato ca pĩ- 


over for the — tu of the Court, which was now. delivered, as anos myo 


tollows, by e „ "GVA F 21 10 ' F N 2 inen fendant was 
| excommuni- 
cated in a, cauſe of 8 and dander merely Ente ;“ and held {uffcient, 
of the greater, inſtead 'of the leſſer, excommunication be pronounced, it is only a 
but this Court will not quaſh a writ de excommunicato capiendo for that objection. 
that the defendant ſhould be reſident in the dioceſe at the time We Fo excommuni- 
ut if he were there at the time of the citation. 


1 | Lord 


| 


"The Ke n Par ron. 


Un 


If the POETS 
ground of appeal: 

lt is not neceſſary 
ation; it is ſufficie 


* SYN 


CASES IN HILARY. TERM 


1797 5 Lord 8 ch. J. This was a motion to PR Ny 
e defendant out of cuſtody, and to quaſh a writ of excommunicaty 
5 2 capiendo, which ſtated that the Biſhop of Worceſter had lignified 

| that the official of the Conſiſtorial Court of Woregfer in a certain 
cauſe of defamation or flander merely ſpiritual, between Eliaabelb 
the wife of William Hopkins of the pariſh of Grimby in the county 
and dioceſe of Moregſter complainant and Nathaniel Payton of the 
pariſh of Grimby aforeſaid the party accuſed did, for the contu- 
macy of the ſaid Nathaniel Payton in not appearing, decree him 
to be excommunicated. 
To this writ three objections have been made. | 
Iſt, That the cauſes of excommunication are not ſufficiently 
ſtated. | 
2dly, That the ſentence 1s erroneous, in pronouncing the greater 
excommunication, inſtead of the leſſer. 
3dly, Becauſe it does not appear that at the time of the ſentence 
the defendant was inhabiting within the dioceſe. 5 WER. 
As to the firſt. The caſes cited were 1 Rol. Rep. I 36. There 
For being taken on an excommunicato capiendo, the ſignificavit | 
was that he was excommunicated -for not anſwering articles, 
without ſhewing what; and this was held bad, as it did not ap- 
pear what the nature of the charge was in thoſe articles In 
that caſe Arſcot's 8 caſe is mentioned; where the excommunica- 
tion was held bad, it only alleging: that he was an inveterate 
ſchiſmatic. Another caſe was in Salk. 293., The King v. Fowler; 
where the writ was held bad, as the excommunication was re- 
cited to be pro quibuſdam cauſis ſubtractionis decimarum ſive 
aliorum jurium eccleſt afticorum : this was held uncertain, as the 
alia jura might be matters not within their juriſdiction. But a ac- 
cording to the report of this caſe in Lord Raym. 619. the reaſon 
aſſigned by Holt Ch. J. was, the not ſpecially aſſigning the reaſon 
of the excommunication but in the disjunctive, and Gould ]. 
. thought it good, as the /ove ſeemed to him accumulative; and 
Holt Ch. J. ſaid that if the writ had been! in causa ſubtractionis 
quorundam jurium eccleſiaſticorum, it had been well. But in 
the King. v. Smith, Strange 940, an excommunicato capiendo 
| 5 was. quaſhed, being in cauen defamationis' five. contumacii, for the 
a uncertainty of the laſt word; but there was no objection on ac- 
count of the firſt word not being ſufficiently certain and explicit. 
And in the King v. Keat, Strange 950., the Court held an excom- 


munication for llander or defamation. not bad: for * 
| i The 


1 HE Mer r.-SK ert NUR OF nor III. 


The pre ent aſe k more certain' than Uhitt, for it is Alleged to be 
for defamation or ander merely Hirituul. Thoſe words rembve 
all doubt, mewing walt arg was within the Egnizatice of che 


ſpiritual e court. 

As to the 2d elta, that the party was 61 able to the 
leſſer excommunication; that, if objectionable, is only che ground 
of appeal; it is merely that the judge has not proceeded accord- 
ing to the proper forms of the eccleſiaſtical court. 

As to the 3d objection, the 23 Hen. 8. c. 9; Moor 467; 


Latch. 174; Codbolt 191; Godolþhin' s Repertorium Canonicum 63 T1 


and Shower * A were cited. As to the ſtat. of Hen. 8. after re- 
citing “ that perſons had been cited in courts out of the dioceſes 


« where they lived, and on certificate thereof had been excom=- 


„ municated, it provides that no perfon from thenceforth ſhould 


« he cited out of the dioceſe, in which he ſhould inhabit, put it does 


not prevent the ſentence of excommunication being paſſed againſt 
thoſe, who having been cited in their dioceſe may afterwards re- 
move out of it. The caſe in Latch. 1 74. is Brown' s caſe. There 
the objection was, that t the : defendant was ſued out of his dioceſe. 
This caſe proves nothing; ; as the defendant muſt be underſtood 
to have been cited out of the dioceſe.” Goaboll 191 is Fraunces 


and Powell's caſe. It was a motion for a prohibition for citing 


the plaintiff out of his dioceſe contrary to the 23 Hen, 8., and there 
Lord Cote ſaid obiter that the 23 H. 8. was in affircidnce of che 
common law; for if a man be excommunicated in a foreign dio- 
ceſe, the ſame is void and coram non judice; as appeared by the 
9 El 6. and 2 H. 4. But this doctrine muſt be underſtood from 
the reference to the 23 H. 8. as applying to the caſe of a citation 


The Kino 


agar 'nft 
Freu. 


** 


out of the dioceſe. Godolpbin r Reperi. Canon. 6. 3 5. only refers 


to Moor 467 ; which is Beaumont's caſe, atid is in theſe words ; 
* Beaumont was taken on an excommunĩcato capiendo; and the 


* ſignificavit did not mention that he was commorant within the - 


_ * dioceſe of the biſhop at the time of the excommunication, and 
*1t was adjudged uncertain, and the party diſcharged.” * Shower 
17. is Johnſon's caſe ; and that, as far as reſpects this caſe, i is merely | 


a reference to Mob 467; for the objeQion in that caſe Was the 


want of an addition. With reſpect to the caſe i in Moor; as the 
neceſſity of being commorant at the time of the excommunication = 
is not found to be ſo determined in any other böck, and as uch a 
doctrine would enable defendants, by mikting! their dibceſe pend- 


ing the ſuit, to avoid being amenable to the eccleſidſtical court, 
Vor VII, . Rr : that 
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The . 


againff 
PAYTON. 


Feb. 8tn. 


A note for 
groats muſt 
be ſigned by 
all the credi- 
tors in the 
ſuit: if it be 
Not, the de- 
fendant is 
entitled to 

be diſcharg- 
ed, though he 
has received 
ſome pay- 
ments under 
it. 


Fg 


_ CASES IN HILARY: TERM 


that wc muſt be underſtood as proceeding on the 5 of the 
defendant s not being within the dioceſe at any time during the 
ſuit, But the authority of that caſe may well be doubted (a). 


For in the caſe of the Queen v. Digg, 14 Mod. 17 2. Page moved to 


quaſh a writ. of excommunicato capiendo; his firſt exception bein 


to the ſignificavit upon the excommunicato capiendo, that it did not 


appear he was commorant in the dioceſe ; and he cited Moor 466, 
467.: he took two other exceptions to the writ; and the report 
concludes with ſaying * which exception (vamely the third) 
& the Court ſeemed to allow;” but no notice is taken of the firſt 
being allowed by the Court. And in Sir T. Fones 89. in the caſe 
of the Inkabitants of Bermondſey, Darnel prayed that the defend- 
ants might be diſcharged becauſe it did not appear by the certifi- 
cate that they were commorant in the dioceſe of the biſhop at 
the time of the excommunication ; and he relied .on | Moor 467. 
and Latch. 174. But the priſoners were remanded. « _ 
We are therefore of opinion, on conſideration, and. on the 


examination of all theſe caſes, that none of the objeions are well 
founded, and conſequently that 


The rule muſt be diſcharged. 
(a) I ſeems 10 have bee ore-raled in . v. Burrard, 12, Wins, 435. 


2 ” . © N „ H 
A q *. 9 * 


The King on the Proſecution of Moo ors and Wife, 
} and x N and Wife againſt WIK SON. 


} - 1 ; 
| IN this ejedment a verdict was taken for the plejntiff.or on one 


count, which ſtated a demiſe by Moore and wife, ſubject to an 
award; and the arbitrator having awarded a ſum of money to 
be paid by the defendant to all the leſſors of the plaintiff, he was 
attached for non-payment of that ſum, and was in cuſtody. He 
Was afterwards brought up under the Lord's AQ, but was remanded 


on receiving a note for his groats ſigned by Moore only; and 
under that note he received four payments. But _ | 


Marryat on a former day moved for his diſcharge, on account 


of this defect in the note for the groats, ſaying that the note 


ſhould have been ſigned by all the leſſors of the plaintiff; and 

that the application was made as ſoon as the defendant knew ol. - 

the objection to the note. | | 
Beſt, who oppoſed his diſcharge, ROT" an \ dents] in \ which 


it was ſtated that Moore who ſigned the note was the only real 
1% /eregyor 


M THE THIRTY-SEVENTH YFAR OF GEORGE II.. 


creditor and at the whole expence of the ſuit. And he objected, 
on the authority of Linch v, Pargiter (a), to the defendant 8 be- 
ing now diſcharged, after having received ſeveral e under 
the note, even if the note were informal. 

be Court, having ſome doubt on this cafe when the motion 
was made, declined deciding it at that time: but on this day they 


id they were of opinion that the defendant was entitled to his 
diſcharge 3 - and therefore wer made 


The rule abſolute. 


(a) Dougl. 69. 


4 : 


Wers zx againſt Dex Tas rr. 


4 plaintiff, having been bired to go as a mate in a ſhip 
from che coaſt of Africa to the Havannah, for which he was to 
receive wages at the rate of ef. fer month, and three privilege 
ſlaves free of expence on the ſhip's arriving at the port of ſale, 
directed the defendant, who was his agent at Liverpool, to get an 
inſurance on his privilege ; and 'for the defendant's neglect the! 
plaintiff brought this action on the caſe againſt him. It appeared 
at the t trial at the laſt Lancaſter aſſizes before Lawrence J. that the 


ſbip was loft on her voyage, and that the Plaintiff thereby ſuſ- 
tained A loſs of 1 yols from he 397 5s. for his cheſt and 


43 + £©.4 %ft 


It was objected 
on a behalf of 1 the | defentlatt that the plaintiff could not recover the 


value of the ſlaves, becauſe they were not the legal ſubject of 
inſurance, they being in the nature of ſeamen's wages. That 
point was reſerved for the opinion of this court, a verdict being 
taken for the plaintiff for 150 f., with liberty to the defendant to 
moye to reduce the damages to 39 f. 5 7. Accordingly | 

Ward on a former day obtained a rule for that Fare which, 
was now oppoſed by | 

Holroyd; who! admitted that if a 8 had been effected, the 
Plaintiff could not have recovered the value of the privilege ſlaves 


157 
1797. 


— 


The Kine 
Agaisſt 


Wirxin- 
SON, 


WWedne/day, 
Feb. 8th. 


Where a 


mate of a 
ſhip or a ſai- 
lor is to re- 
ceive ſome- 
thing at the 
end of the 


voyage in 


lieu of wages, 
EP. faves, 
he cannot in- 
ſare it: not 


can he reco- 


ver the value 
of ſuch thing 
in an action 
againſt his 


| agent for 


negligence 
in ot pro- 
2 ſuch 
an inſurance. 


in an action againſt the underwriters, but contended that, as in 


point of fact theſe kind of flaves were frequently the ſubject of in- 
ſurance by mates at Liverpool where the loſs was always paid by 
the underwriters without diſputing the queſtion, the plaintiff might 
recover che value of them in this action, becauſe by means of © 


15 the 


- 


Freer, 


© againſt * 
De Va Nerz. 


* * 


N edueſday, 
Feb. 8th. 


The plain- 
tiff's agent 
ſhewed to the 
defendant, 
an under- 
writer, the 
captain's 


proteſt con- 


raining an 
account of 
the loſs of 
the ſhip in- 
ſured, de- 
manding 
En 

eld that this 
did not enti- 
tle the de- 
fendant to 
read the pro- 
teſt in evi- 
dence in an 
action on the 
policy. 


contended that the proteſt was made evidenee in this caſe by che 
plaintiff as a paper delivered by his agent to the defendant;/con- 
' taining an, account. of the loſs on which he reſted his claim; ind 
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the defendant 8. /neglignnce 15 dla bad fin the n 
But : 

The Court v were as of opinion that the flaves Were not "Y 
ſubject of inſurance, and that the plaintiff could not recover in 
this action more than he could have recovered in an action againſt 
the underwriters. THO A therefore * the vos un to reduce. 
the damages to 39 5 F. | 


0 8 | N lh Rule Sk 


f 


SE NAT againſt PORTER. 


ON the trial of this action on a policy of nn at the Guild- 
hall Sittings before Lord Kenyon a queſtion aroſe reſpecting 


the admiſſibility in evidence of the captain's proteſt. The fads 
were theſe; when Vaux, the broker, applied to the defendant 
informing him of the loſs and demanding payment, he produced 


the different papers relating to the ſubject, and among the reſt the 
proteſt ſigned by the captain; the defendant told him he had 


looked into the papers, but that there was a point in the caſe," 
and. he refuſed payment. On the part of the defendant it was 


therefore that it amounted to a declaration made by we pk 
to the defendant of the facts on which he required paym 
Lord Kenyon was clea rly of opinion that the proteſt! was not ads 
miſſible in evidence, and the, plaintiff obtained a verdict. 

On a former day in this term the Court reluctantly guns 2 
rule calling on the plaintiff to ſhew cauſe why there ſhould not'be 
a new trial, on the ground that the proteſt ought to have been re- 


1 


4. 


ceived i in evidence: that rule was now ſupported by W 


Gibbs, who argued it on the ground above ſtated. | | * 

Erſkine, Law, and Giles, were to have ſhewn cauſe ern ts 
rule, but were ſtopped by the Court. . 

Lord KEN TON, Ch. J. Great complaints WE" b „ 
in the commer cial world, and not without reaſon, of the enormous 
expence attending the trials of inſurance cauſes; it therefore 
becomes the Court not to ſuffer that expence to be encreaſed by 


unneceſſary motions; and it was with great reluctance that L was 
9 Induced 


IN THE TIR Tr. EVENTH YEAR OP GEORGE m. 


ate to conſent. to grant the male to ſhew cauſe 3 in Mas caſe. 


have conſidered and reconſidered this queſtion, and I cannot is 


to my imagination any arguable point in it. That the proteſt 
per ſe cannot be evidence is admitted. Then. what facts were 
proved to make it evidende in this caſe? why, that it was in Vaux's 


hands, and that he ſhewed it to the defendant on an application 
for payment. But if that cireumſtance would render the proteſt 
evidence, % might equally be argued that the allegations in a D 


plaintiff's bill in equity might be read againſt him merely becauſe 
the bill with its contents muſt have been ſhewn to the defendant; 
but that cannot be pretended. If the plaintiff had availed bimſelf 


of any part of this paper to prove his caſe, the defendant would 
have been entitled to read the whole of it: but the mere circum- 


ſtance of Vaux's ſhewing the proteſt to the defendant when he 
applied to him for payment ſurely cannot render the prote % 


evidence in this caſe. 


Gros, J. This proteſt v was merely produced to the defendant 
a8 4 paper containing the account of the loſs given by the captain: 


if the captain had been called as a witnels and had given a different 


account of the loſs from that contained i in the proteſt, the proteſt, 
might have been produced to ſhew that he was not worthy of 


but it could not be read on bebalf of the defendant 


credit; 
to prove any 1 fact in the caſe. 


| LawRENCE, J. It ſeems to me that the proteſt does not be- 
come evidence on account of 3 it's having been voluntarily ſhewu 
by Vaux to the defendant any more than it would if the plaintiff | 
had been compelled by a Judge's ſummons to ſhew it to the 


defendant. It was not. neceſſary for the plaintiff to ſhew this pro- 


teſt to the defendant before he brought his action; but the defend- 


ant might have obtained a Judge's ſummons to compel him to 
permit the defendant to inſpect the paper; inſtead of this Paux, 
the plaintiff's agent, who wiſhed to act candidty, voluntarily 


I this as well as the other papers to the defendant : but 
that does not amount to an admiſſion of the fats contained i in the 
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A ſhip 8 
ward bound 
to the port 
of London 
received a 
pilot at Or- 
fordne/s as 
directed by 

5 G. 2. c. 20. 
and dropped 
him be fore 
ſhe reached 
her moorings 
in the river 


Thames; af- 


ter which, 
before ſhe 
was ſafely 
moored, an 
accident 


bappened 


and the veſ- 
ſel was ſunk: 
the under- 


writer on the 


ſhip and car- 
go was held 
diſcharged 
from his li- 
ability on 
account of 
there not be- 
ing any pilot 
on board at 
that time; 
though it 
did not ap- 
pear that the 
loſs was di - 
rectly im- 
putable to 
want of {kill 


in thoſe who 


navigated 
the veſſel. 
Ne. Whether 
it is eſſential - 
ly neceſſary 
to the al- 
ſured's right 
of action on 
ſuch a policy 
that the pi- 
lot taken in 
to navigate 
up the 

T bames 
ſhould be 
duly quali- 
fied accord- 
ing to the 
directions of 
the o G. 2. 
c. 20. r 


CASES IN HILARY TEM 


Law againſt HOLL1NGsWoRTH. 


CTION' on a policy of inſurance on ſhips and goods from 
Stellen to London, in which the plaintiff declared upon a 
ole by reaſon of the veſſel's ſinking before ſhe had been. moored | 


twenty-four hours in conſequence of an anchor' 8 baving been driven | 


into her, It appeared that the captain had taken a pilot on board 
at Orfordueſs on entering the river 7. bames, who quitted her at 
Halfway Reach; after which and before ſhe had come to her 
moorings higher up the river the accident happened, which | 
occaſioned the loſs, and in conſequence of which the veſſel filled 
with water before ſhe had been moored twenty-four hours. But 
the preciſe time at which the damage was ſuſtained within thoſe 
limits, or by what particular default, was not aſcertained, The 
captain had alſo left the ſhip before the time of the actual loſs. It \ 
further appeared that the pilot taken in at Orfordneſs was not 
properly qualified at the time according to the proviſions of the 
5 Geo. 2. c. 20. for the regulation of pilots on the river Thames : 


but it did not appear that this was known to the captain; and 
ſince that time the pilot had received bis regular qualification, 


The plaintiff obtained a verdict, to ſet aſide which a rule to ſhew. 


cauſe was obtained on a former day upon two grounds; iſt, That 
the requiſitions of the ſtatute not having, been complied with, the. 

plaintiff was not entitled to recover in point of law, it being an. 
implied condition in every policy that the ſhip ſhall be navigated. 
according to law. 2dly, That the underwriter was diſcharged « on 
the ground of actual negligence in the management of the thip, 


by not keeping the pilot on board till the 5 had aeg moored i in 
ſafety. 


On the firſt ground * was much argument at . bar on bs 
application of the ſtat. 5 Geo. 2. to a caſe like the preſent, and how. 


far it was neceffary to the validity of a policy that the directions 


of chat ſtatute in reſpect to pilots ſhould be ſtrictly complied v with: 


but the conſideration of this queſtion became ultimately unneceſſary 


on the ground on which the Court determined the caſe ; and = 


therefore the arguments are here omitted. 

Erſkine, Garrow, and Lawes, ſhewed cauſe ; and contended, on 
the ſecond ground, that there was no proof of any actual negli- 
gence in the perſon who piloted the veſſel, or in any other perſon 


I; 
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on board the ſhip. | That the only implied condition of this 1997. 
nature between the underwriter and the aſſured was, that the ſhip "TR 
ſhould be navigated with all ordinary {kill and care; in which re- 4 2 
ſpect there was no evidence here of any deficiency ; but the loſs wourn. 
vas ſolely imputable to an accident which no ſkill or forefight 
could have prevented. The loſs. therefore not being imputable to 
the abſence of a qualified pilot, the underwriter cannot object to 
the right of action on that ground, unleſs the Court ſhould be 
olf opinion that the act of parliament makes the preſence of 
ſuch a perſon on board the ſhip during it's progreſs up the river 
a ſtrict condition precedent to the plaintiff” s Tight to recover. 
Law and Bailey contra, The want of a proper pilot on board 
the ſhip at the time when the accident happened is negligence in 
fact, as well as a conſtruQive negligence upon the ſtrict conſtruc- 
tion of the act of Geo. 2. The navigation of the river Thames is 
known to be intricate and dangerous, and is indeed ſo declared to 
be by the Legiſlature, which was the reaſon for paſſing that ſtatute 
and therefore it was neceſſary to have a ſkilful pilot on board. 
But it is a ſufficient anſwer to the action in this caſe to inſiſt upon 
the known uſage of trade, which is, to have fuch a pilot on board 
during the progreſs of a veſſel up the river, and the underwriter . 
has a right to expect that all ordinary precaution and care ſhall 
be taken to navigate the veſſel ſafely; which was omitted to be 
done in the preſent caſe by the pilot's being permitted to leave his, 
charge before the veſſel was moved. in ſafety. It is no anſwer to 
ſay that the loſs. did not ariſe from that circumſtance ; for non, 
conſtat that the accident would have happened if the pilot bud. 
remained on board: and at any rate the underwriter was di- 
charged by the groſs negligence of thoſe who had the conducting 
of the ſhip, which was a breach of the condition implied in the 
policy. ; 
Lord Kenyon, Ch. J. Tune principle on ec this.caſe muſt | 
be determined ſeems to be admitted on all hands, namely, that pak 
the aſſured cannot recover on a policy of aſſurance, unleſs they 
equip the ſhip with every thing neceflary to her navigation during 
the voyage; the ſhip Berſelf muſt be ſea-wortky, the muſt have 
a ſufficient crew, and a captain and pitot-of vat {kill I do 
not feel that I am bound in this caſe to decide whether or not it 
be neceſſary that there ſhould be on board the veſſel a pilot qualified 
according to the act af parliament referred to. This cafe may be 
N of without deciding that queſtion, It might: be contended, 
10 though 
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1797. ha with what effect I will not ſay, that if the captain bag taken 
7 x pilot who repreſented himſelf to be duly qualified, and whom the 
1 eee captain believed to be ſo, but who in fact had not a qualifica tion, 
worn. the captain would have diſcharged his duty, and the underwriter 
would have been anſwerable for any loſs that had happened. But 
| in this caſe the captain did not perform his duty; for he had no 
| pilot on board at the time when the accident happened; and it ;, 
one of the things implied in contracts of this kind that there ſhatl 
be ſome perſon on board the ſhip apparently qualified to navigate 
her. If the underwriters had been previoully informed that there 
would be no pilot on board during the ſhip's failing up the river 
Thames, probably they would not have undertaken the riſk, On 
the ground therefore that there was 10 pilot on board the veſſel 
when the accident happened, I am on he one n there muſt be 
judgment of nonfuit. TO. FREE 16 
* Gnosx, e queſtion is is not, Whether t the 1 can re- 
cover in a caſe where there was a pilot on board, though not 
properly qualified, but, Whether or not the defendant be liable for 
a loſs which happened to the veſſel when there was' no pilot of 
any kind on board? 1 think he is not, becauſe it is underſtood in 
all contracts of inſurance that there fhall de ſuch a petſan on 
board the ſhip. SEL a NN, i SULTS 
LAWRENCE, J. In this caſe there was groſs negligence + in 
the captain, in having no perſon on board to take carę of the ſhip, 
and on that ground I-think the plaintiff cannot recover. It is not 
neceſſary to decide here whether the defendant would have been 
anſwerable if there had been a pilot on board, whom the captain 
believed to be of ſufficient {kill, but who was not uy e | 
Wenge the act of parliament. 


Ribe abſolute. 
Thur/day, | x 5 cl 
Tab. 0. MppLEwOOD 1 Brakzs. = 
A ſhip inſur- Hls was an action on a policy of ns on v goods on 
5 L. dale ; board the ſhip Arethuſa * at and from London to Famgica." 


with intent on the h 
83 The ſhip was pe by an enemy in her vOFage: out 


C., an inter- . 
meding point; to a certain point the voyage is the ſame; FRO that polar there are three trac 
to B., one by the way of C. the two others by different cabeſen 3 there are advantages and diſadvan- 
tages attending each, and the captain muſt ele& according to circumſtances : : the ſhip takes . 
by C. with intent to put in there, but is taken before ſhe actually comes to the point where ſhe mu 85 
turned out of the track to B. by the way of C. for the purpoſe of putting into the barbour of C.; 48. 
underwriter is diſcharged; becauſe he was entitled to the advantage of the captsigis judgment. in e 
ing which of the three tracks it was beſt to purſue when he came to the firſt * point. 2 
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north ſide of S Damingo, and carried into the Shpaniſb port of that 177. | g 
name: and whe aſſured declared as for a total loſs by capture. Mrowehs _ 
'The defendant paid the premium into court; and reſiſted the wood 11 
demand on the ground of à deviation from the voyage inſured; Mel. ! . 
As to which, it appeared in evidence that the ſhip was entered | | j 
outwards at che Cuſtom-houſe, and the clearance of the goods was 9 
for Jamaica only, but that ſhe ſailed from London with directions I, 
to the captain to touch in his way to Jamaica at Cape Nicola IR 
Mole! in the Iſland of St. Domingo in order to land ſome ſtores there | 
purſuant to a charter · party entered into for that purpoſe; aſter vn 
which, he was to proceed to Jamaica. The iſland of St. Domingo | l 
lies in the track to Jamaica; and conſequently the courſe of the I , 
voyage from London to Jamaica, and from London to Cape a | g 
Nicola Mole, is to a certain point exactly the ſame. From that 9 
point there are three tracks which a ſhip bound on the voyage g | 
to Jamaica may take; one of them to the ſouthward immediately i 
of St; Domingo, another ſtill further to the ſouthward, and a vl 
third to the northward; of that iſland; in which latter after the i 
ſhip in queſtion had paſſed the dividing point of the three ſeveral | | 
tracks, but before ſhe had reached the ſubdividing point of the 9 
continuing courſe to Jamaica: and that leading into the port of 1 
Cape Nicola Male, ſhe was captured. With reſpect to the three |: 
ſeveral tracks to Jamaica from the dividing point which the ſhip ns 
paſſed, it appeared that thoſe to the ſouthward of &.. Domingo iſ | 
were the moſt uſual, eſpecially i in time of peace, and were 1 
the ſafeſt navigation; that the other to the northward was the | | 
ſhorteſt, but more difficult navigation, but was ſometimes preferred | f 
in time of war by thoſe who were acquainted with it, more | 5 
eſpecially 3 in the preſent war, becauſe great part of the ifland of | |: 
Si. Domingo, including Cape Nicola Mole, being in poſſeſſion of TE 
the Britiſb force, there was leſs riſk to be apprehended from pri- | | 
vateers. But whether this or either of the other courſes was the | | 
molt advantageous to be purſued in any particular inftance de- | I 
pended upon . circumſtances; upon which it was proper for the 1 
captain of the ſhip to exerciſe his judgment at the time. It was not | 5 
pretended that the captain had in fact exerciſed any ſuch judgment 1 | 
in ſelecting this courſe which he had taken; but it was evident Al 
that he had adopted it as the moſt direct and proper one to be 
taken for the men alf Saag in to the wer gia e, he was 
then bound. : Tet „D bee ac pdt e. | | 
RE 'T . : Lord | | 
| 9 
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ca ES IN HILAT TERM AE en 


Lord n before whom the caſe was tried was of AY " 
that the defendant. was diſcharged” under theſe circumſtances, 5 
becauſe at the time when the ſhip was captured ſhe Was 
bound to à different place from that for which ſhe was inſured; 
ns: with a view to which the captain under compulſion of his 
orders had taken this particular track, and was not left at liberty 
to exerciſe his judgment at the dividing point for the benefit of 
all concerned, as the aſſurers had a right to inſiſt upon. Ang 
accordingly the Jury found a verdict for the defendant, being, Ef 
they ſtated, unanimouſly of opinion that“ the concealment of the 
< intention to go to St. Domingo vitiated the policy.“ A rule 
having been obtained calling on the defendant to ſhew cauſe. why 
the verdict ſhould not be ſet aſide and a new trial granted, 
Carrot and Gibbs now ſhewed cauſe. At the time of the 


capture the ſhip was failing upon a different voyage from the one 


inſured; and if the voyage inſured ever had an inception at 
all, at leaſt; che deviation commenced from the dividing point; 
for from thence the captain took the northern courſe, not electing 
it as one of the ſeveral tracks to Jamaica, but as the proper way 
to Cape Nicola Mole. And the going there was a deception, upon 
the underwriters ; becauſe they muſt be taken to have known 


the uſual courſe of the voyage inſured, that the ſouthern. track was 


the moſt uſual and ſafe, though circumſtances might exiſt at the 
time to make the northern one more eligible. They had a right 
therefore to. expect that the captain would be at liberty when 
he came to the dividing. point to ſele& which of the paſſages he 


thought the moſt eligible : but it now appears that the captain had 


no ſuch right of election, but was bound to go to Cape Nicola 
Mole firſt, however circumſtances might have rendered that track 


the moſt hazardous, as indeed it appeared by the evidence to be 
at all times in reſpect to the navigation. The defendant's ob- 


jection therefore is not that the captain elected to go this way, but 
that he could properly go no other way than this in conſequence 
of his orders; and conſequently this was ſuch an RE 1 
the riſk inſured as avoids the policy. : 

Erſkine, Law, and Giles, in ſupport. of the: rule. This caſe 
comes directly within the principle of thoſe authorities in which 


it has been determined that where the terminus a quo and terminus 
ad quem remain the ſame, though there be an intention to deviate 


from the rare inſured, yet that ſhall not vitiate the policy if 
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g happen before the dividing point. Such were the caſes of 1797. 
—— 4 _ (a), Garter v. The Royal Exchange. Affurance com- 3 
pany (b), Thelluſon v. Ferguſſon (e), Kewoley.v. Ryan (4), and King- 
flon v. Phelps before Lord Kenyon at the ſntings about two years gras. 
280. In the laſt caſe the inſurance was from Cort to London, N 
the captain failed with an intention of touching at Weymouthb in 
his way, but before he had actually deviated for that purpoſe, a 
violent ſtorm aroſe, and he was ultimately driven by. ſtreſs of 
weather into the very port of Weymouth : Lord Kenyon held that 
'be underwriter. was bound notwithſtanding - the intention to 
deviate, inaſmuch as. the actual deviation aroſe ultimately from 
inevitable neceſſity, and not from choice; and the plaintiff re- 
covered. The caſes. of Moolridge v. Boydell (eh,! and Way v. Modi- 

gliani (f ), are diſtinguiſhable from the, preſent. In the former the 
underwriter Was held diſch arged, becauſe the termini were not 
the ſame z the ſhip was inſured from Maryland to Cadiz, and the 
failed for F, almouth, never intending to go to Cadjs at all; there- 
fore there never was any inception of the voyage inſured. In the 
caſe of Way v. Modigliani the ſhip went entirely out of the courſe 
of the voyage inſured upon a different deſtination, though ſhe 
afterwards got into the track of the voyage inſured. That 
therefore was either a caſe of non · inception of the voyage 
inſured, or of direct deviation from the courſe of it. It is 
clear then from a review of all the caſes upon the ſubject that 
if there had been but one uſual track to Famaica, namely, to 7 
the northward of St. Domingo, the plaintiff muſt have been 
entitled to recover; inaſmuch as the loſs happened | before the 
| intended deviation took place, and while the veſſel was yet in 
the direct courſe to Jamaica. Then it cannot make any dif- 
ference that there are ſeveral tracks to Jamaica, neither of the 
Others having any general ſuperior advantage to the preſent. 
But it is ſaid that the captain was by f force of his orders deprived 
of the right of exerciſing his judgment as to which of the paſſages 
he would ele&: yet that can make no difference; 2 becauſe ſo long 
as the ſhip 1 is in the direct courſe to the place inſured the under- 
vriter is not injured. It could have been no fraud upon him if 


the owner had predetermined that the fp mould r by the 


7 


(a) 23172, ridge eerie : 
(0 1%. 49 (o) it. Blac.. 343. 


| (e) Dougl. 16. 
4) Doug), 361, od. ed. al * {fYjdnie, 2 vol. 30. 
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north paſſige; without any intention te | Qevides, ts It Wag 3 
doubted but that a ſhip-owner might elect which track he pity 
provided he confined hitnſelf to one which was dire&' and; Proper, 
It is not contended that this was not ſo; and indeed it'\appexreq 


to be the neareſt, and, finee the poſſeſſion | of the Cape by the 
Engliſh, the ſafeſt. Neither was the captain in fact bound by his 


inſtructions to go to the northward; for he might jut as well have 


gone to the ſouthward, even with a view of going to Cape Nicol; 


Mole. Though this odjection of fettering the captain's: diſcretion 
was not directly taken in any of the cafes, yet it has becurred in 
fact in ſeveral, and particularly i in Thelluſſon v. F. erguſſon (a) before 


mentioned; where the ſhip being inſured for Havre, but intend- 
ing to go to Breſt, was actually taken in a track more direct fot 


Breſt than for Havre; yet that being proved to be at leaſt as good 


If not a lafer way of getting to Havre, even if ſhe had not intend. 


ed to deviate, the underwriter was held liable. If this had been a 
new queſtion, perhaps it might without inconvetilence have re- 
ceived a different determination: but the rule is now too wal 
ſettled to be ſhaken, | It is true that the underwriter ought to be 
fairly apprized of all the circumſtances Which are material to bis 
intereſt, as tending to vary the riſk inſured. And in ſach ; a caſe 
it may be ſaid that though the ſhip be loſt after the has deviated, 


the underwriter may not be in a ſituation to prove the deviation. 
But the fair anſwer is that the aſſured muſt prove the loſs; and 


that being a matter of locality, he muſt neceſſarily prove the place 
where it happened; except in the fingle inſtance of a veſſel's 
foundering at ſea and all the crew periſhing, which ſeldom occurs 
In every other caſe the under writer has an opportunity of know- 
ing with certainty whether the ſhip was in the direct track of her 


A 
voyage at the time of the loſs; 3 and that is a more certain ſtand- 


ard whereby to decide the intereſts of the reſpective parties, than 
any thing which reſts merely in intention. A contrary rule 18 
ſuch a caſe precludes the ſuppoſition, which is by no means im- 
poſſible, that the intention to deviate may be abandoned before 
the actual dividing point. Here the only deviation would have 
been if the ſhip had actually turned on one ſide in order to put into 
Cape Nicola Mole; and as the loſs happened before, non conſtat 
chat ſhe would have deviated at all. At leaſt the riſk of the under- 


\-o- il \ Boat 6 . 
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 oriter up to the time of the loſs remained the ſame a8 if no ſuch 15 
intention had ever been entertained. . 
Lord KENYON, Ch. J. J vill not now inquire Whether the wood 
caſes cited were or were not properly decided; though perhaps | Hove 
ir this were res integra 1 ſhould have entertained ſome doubts. 
ſt is ſufficient that thoſe caſes have been decided, and if the opi- 
nion which I gave at the trial tended to ſhake their authority I 
' would abandon it: but it ſeems to me that our determination 
in favor of this defendant will not diſturb any of the authorities. 
At the trial ſix witneſſes, who had gone many voyages to Jamaica, 
were examined on the part of the plaintiff reſpecting the com- 
mon courſe of the voyage; two of whom had never taken the 
northern paſſage, and the other four ſaid that the ſouthern was 15 
the moſt uſual, and that at all events the captain ought to exerciſe 
his diſcretion in each particular caſe whether he ſhould take the 
one courſe or the other. When this policy was ſubſcribed, it muſt 
be taken for granted that the defendant knew what was the com- 
mon courſe of the trade, and expected that the moſt expedient 
voyage would be purſued by the captain, acting on the emergency 
of the occaſion : but in fact that diſcretion of the captain was 
taken away in this inſtance, and on that I formed my opinion. 
That was a moſt important fact, and ought to have been com- 
municated to the underwriters. :I am therefore of opinion that 
the plaintiff is not entitled to recover, and that the rule for a New 
trial muſt be diſcharged. 
ASHHURST, J. The facts of this caſe 8 once 1 
U think there can be no doubt in. the queſtion. 1 he underwriters 
ſuppoſed when they made this inſurance that the captain would 
have gone the moſt common and uſual way, or at leaſt that he 
would have been at liberty to exerciſe his own Judgment on the 
ſubject; inſtead of which it appears that he had no diſcretion, 
but was bound to take the northern paſſage. Had the intention 
of going to St. Domingo firſt been communicated to the under- - 
writers, perhaps they would not have ſubſeribed the policy, or 
if they had would have required a larger premium. There- 
fore on the ground that a full diſcloſure was not made to the de- s 
fendant when he underwrote the policy in queſtion, I think the 
rule ought to be diſcharged. 
Gro, J. If this caſe. clearly. fell within abate which have 


deen cited, I ſhould on that ground have been induced to deter- 
Vox. VII. | Uu mine 
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CASES IN HILARY TERM 
mine in favor of the plaintiff; it being highly vie to the 
ſubjeC to adhere to former decifions. But this caſe is diſtinguig,. 


able from them; for in thoſe caſes the ſhip was taken before the 
dividing point, and when ſhe was going in the only courſe ſhe 
could take in order to arrive at her place of deſtination. There 
deing no caſe to guide us in the deciſion of this, we muſt reſort 
to principle. Now it muſt be remembered that this cauſe was 
tried by a ſpecial Jury of merchants of London, perſons peculiarly 
converſant in commercial tranſactions, and who perfectly wel 
knew the ordinary riſk of ſuch a voyage, and what would vary 


that riſk; and they were-of opinion that the underwriter was not 


able. It appears that there are ſeveral courſes to be taken to go 
to Famaica, that the moſt uſual paſſage is the ſouthern one, but 


that the captain ought to have a diſcretion to purſue that which 


at the moment appears to be moſt adviſable: but in this inſtance 
the captain had no fuch diſcretion ; that circumſtance ſhould have 


been diſcloſed to the underwriters, and that not having been done 


I think the plaintiff cannot recover. The determination to take 
the northern paflage at all events might very materially vary the 
riſk; for when the ſhip came to the dividing point, the captain 
might diſcover that the northern paſſage was more dangerous 
owing to the circumſtances of the moment, and yet he was ob- 
liged to take that courſe in this inſtance, when the underwriters 


fappoſed that he had a diſcretion to take either the northern or 


the ſouthern paſſage as he ſhould think right. 

| LAWRENCE, J. When the motion for a new trial was made, 
I was inclined to think that this caſe fell within the authority of 
the ſeveral caſes cited, and that as the ſhip was taken in the courſe 
of her voyage to Jamaica without ſtopping at St. Domingo the 
plaintiff was entitled to recover: but in the courſe of this dil- 
cuſſion I have changed my opinion. The principle on which the 
caſes alluded to have been determined is, that where the ſhip is 
taken before ſhe comes to the dividing point the underwriters run 
no additional riſk by the captain's intention to deviate afterwards, 
and therefore it is to be conſidered as if no ſuch intention bad 
been formed. Now if in this caſe the ſhip had been captured be- 
fore ſhe took the northern courſe, I ſhould have thought that the 
plaintiff would have been entitled to a verdict; for in that caſe 
the ſhip would have run no additional riſk : but here. ſhe ſailed for 


n having a ae ener to ſtop at &.. Dane a. 15 0 
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th came to the dividing point, which I conſider i in this caſe to 
de that where ſhe begun to take the northern courſe, the ſhip was 
ſubjected to a riſk for which the underwriters did not make them- 


ſelves reſponſible; for at that moment the underwriters were en- 'B 


led to have the benefit of the exerciſe of the captain's judgment 
whether he would go to the north or to the ſouth. If i it had ap- 
peared that the captain had really exerciſed his judgment in this 


caſe, and that he had taken the northern courſe as in his opinion 


the beſt at that time without being influenced by the charter- 
party to go to St. Domingo, I ſhould have thought that a new trial 
ought to be granted: but I underſtand that he took this courſe, 
not after exerciſing his judgment, but becauſe he was bound to 
go to Cape Nicola Mole ; and therefore there is no ground for 
{ending this to a new trial though the jury have decided for 
the plaintiff on another ground which in my opinion is not 
tenable. | 

Rule diſcharged. 


The KinG againſt C. pai: Bly and Others. 


HIS was a rule to ſhew cauſe why a mandamus ſhould not 
iſſue to the four defendants and the other juſtices of the 
peace in and for the county of Surry acting within the limits 
where the pariſh of Batterſea hes, commanding them to nominate 
and appoint one or more perſon or perſons named in the liſt of 
twenty-one perſons made and returned to them according to the 


direction of the ſtatutes in that caſe made and provided at a ſpecial 


Seſſions held at Mandficorth in and for the ſaid county on the 
15th of OHober laſt, as fit perſons to take the office of ſurveyors 


of the highways of the pariſh of Batterſea for this year. It ap- | 


peared from the affidavits that on the 22d of September laſt at 
a pariſh meeting convened according to the directions of the 


general highway act a liſt of twenty-one perſons was made, among 
whom were V. Kerton and R. Southby, and was delivered to the 


Juſtices &c. That on the 5th of November following the de- 
fendants appointed V. Kerton R. Southby and one W. Chivers 


(who was not named in the liſt) ſurveyors for the year: they 
were not appointed ſurveyors for the whole pariſh, but each of 
them fa. A particular diviſion, W. Chivers being appointed for 
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WIN. 


eAsES IN Ain r TERM 


Batterſea Riſe diviſion within the pariſſi of Aeg It alſo ap- 


peared that the juſtices had been for ſeveral years paſt 3 in the habit 


of appointing ſeveral ſurveyors for diſtinct parts or diviſions of 


the pariſh, and not for the whole pariſh ;' that perſons 


ſo ap- 


pointed have raiſed money in their own particular diviſions, and 
laid out the ſame. in repairing the roads in thoſe diviſions, The 
ground of the motion for the mandamus was that the juſtices had 
not appointed all the three ſurveyors from the liſt of twenty-one 


perſons returned to them. 
Garrow ſhewed cauſe againſt 


the rule; and relied. on the 0 


of the ſtat. 13 Geo. 3. c. 78. / 1. (a) to ſhew that the magiſtrates 
were not bound in all caſes to appoint the ſurveyors from the 


perſons mentioned in the liſt returned to them, but that they had 


a diſcretionary power to appoint other perſons who were duly 
qualified, if in their opinion ſuch perſons were better qualified 
for the office than thoſe returned in the liſt, 

Erſtine and Lawes, in ſupport of the rule, again inſiſted on 
the objection before taken ; and mentioned another objection to 


the appointment of the three ſurveyors, namely, that they were 


not appointed for the whole pariſh. 0), but only for inferior dil 


tricts within the pariſh. 


Lord KeNyoN, Ch. J. By the firſt ſection in the act of par= 
liament, if the liſt of perſons returned to the juſtices does not 
contain the names of perſons whom the juſtices think qualified, 
the juſtices may appoint any other perſons of the pariſh who 


are properly qualified. 


If indeed the magiſtrates a& corruptly, 


they may be puſhed for an abuſe of their diſcretionary power: 


but no corruption is even ſuggeſted in this caſe. 


The liſts are di- 


rected by the act only for the purpoſe of aſſiſting the magiſtrates, 


(a) It is enaQted by that ſtatute that the 
conitables &. (che perſons conſtituting the 
pariſh meeting) ſhall make a liſt of the 


names of at leaſt ten perſons living within 
the pariſh townſhip or place who has each 
an eftate in lands &c. of ic J. a year, ora | 
' perſonal eſtate of 100 J., or who occupies 


lands of the yearly value of 10/.; if there 
be not ten perſons having ſuch qualifica- 
tions, that then they ſhall inſert in the liſt 
the names of ſo many perſons as are quali- 
fied, together with ſo many of the molt ſuf- 
ficient and able inhabitants as ſhall make 
up the number, to ſerve the office of ſur- 
veyor of the highways &c. 


The act then 
directs chat a duplicate of that liſt mall be 


ſent to the jultices, and that the juſtices 
ſhall appoint a petty ſeſſions &c, . and from 
< the ſaid liſts according to their diſcretion 
„and the largeneſs of the pariſh townſhip 
« or place by warrant under their hands 
„and ſeals ſhall appoint one two or more of 
„ ſuch perſons, if he or they fall in the ofi- 
hin of ſuch juſtices be ' gualifitd Vor the of- 
e fice of ſurveyor, if not, one two or More 
«© the other ſubſtantial inhabitants or occu- 
ce piers of lands &c. within ſueh pariſn c. 
« fit and proper to ſerve the office of ſur- 
« veyor of the highways for Juch pariſh 
«© tprun/pip or place. 

(% The words of the act are“ pariſh 
„ townſhip, or place.” 
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«ho in many inſtances might not perhaps know a ſufficient num- 1797. 9 
ber of perſons fit to ſerve the office. With regard to the ſecond Wat by 
objection; it appears that this has been the mode of appointing 8 a - 618 
| | 33 5 . . BaLp- 1 
ſurveyors in this pariſh for ſeveral years paſt, And in many vi. 1's 
other parts of the country the ſurveyors are appointed for town- #1 
ſhips and other ſmall diftris. But at any rate, if there be any 1 
objection to the appointment of the ſurveyors, the party object- 1 9 
ing ſhould firſt remove che appointments by certiorari, and then 1 4 
move to quaſh them, . oy . 1 
Per Curiam, - Rule diſcharged. |: i 
iJ 
5 FE 2 | | f ; | ; 2 Fri d. * Ll 
WalkER againſ# The Earl of Gros veNnoR. Fes 4 Ll. 
Ink moved for an attachment againſt the defendant for non- 22 * 
| | will not 1 
payment of the ſum of 2711 J. purſuant to an award, which erat an at- * 
„%% ᷑ we bg fe. ec apa „ 1. 
had been made under a rule at niſi prius, afterwards made a rule 9 in 
of this court; and he, obſerved that, unleſs this application . 1 
were granted, the plaintiff would be without remedy, as no — Th 
| My . "> 1 | | =o <> raed, 114 
verdict had been taken. l 0 | | though the f- 
3 5 | 4 | defendant i: 
- Bayley was inſtructed on the part of the defendant to conſent, conſent on | 
3 TE 3 PE | | condition ny 
provided the attachment lay in the office until the firſt day of chat the at. * 
next term. But | 3-79 FOE! e „ © /Þ 1 
| | 5 V ſhall lie in FE 
The Court ſaid that ſuch an attachment could not be granted the office fer Ti 
„ . 5 | ca 2 a certain us 
in this caſe, the defendant being a peer of the realm. time. 1 
9 | 8 P 13 
l e i Rule refuſed. 1 
15 7 "OF. | Friday, 15 
Bak ER againſt Lis con FA. F 


3 | 0 | . ſent to be 
ſhipped by him for a certain reward with a ſufferance or warrant, ſhipped, for 


3 leQi 
he, the defendant, undertook to procure a ſufferance from the EET 8 


we ol 
THIS was an action on promiſes, in which the declaration 2 222 |. 
Lated that in conſideration that the plaintiff would deliver bg, k 
. | » 3 . o nom 13 
certain goods to the defendant (a wharfinger) at his wharf to be goods were | | | 


cuſtom-houſe ; that the plaintiff in conſequence delivered the  \F*r2nce, 


goods to the defendant ;\ dut that the defendant did not procure , which the 


| goods were \ 
not neceſſary to aver or prove that the goods were condemned by a ſentence in rem. But it is ſufficient to | 


- wholly Joſt to the plaintiff;“ and proof of a ſeizure in fa by the officer for a juſt cauſe of forfeiture is 
Lufficient to ſuſtain the declaration, STS | LED % 


Vol. VII. | <a 8 a ſuf- 


q 
aver that for want of ſuch ſufferance the ſaid goods were /eized as forfeited, whereby the ſame became | 
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a fuſertithcs: according to his. undertaking, by meatis if, and 
for Want of fach ſufferance the faid goods were feized' as Porftitea 
to our Lord the King, whereby the ſame became wholly 40% b the 
plainti if. It appeared in evidence at the trial that the plaintiff 
goods had been ſent to the defendant” 8 Wharf 1 in the uſual courſe 
of buſineſs | to be ſhipped by him ; z and that it was part of the 
wharfinger's buſineſs to obtain the ſufferance from the. cuſtom- 


houſe for ſhipping the goods, for want of which they had been 
ſeized by a cuſtom- houſe officer, and ſome time afterwards ſold 


in the uſual manner. It was ſuggeſted that the ſale had been 
made under a ſentence of condemnation in the Court of Exche- 


quer, and that was probably the fact: but the record itſelf of 
ſuch ſentence was not given in evidence, which was contended 
on the part of the defendant to be neceſſary in ſupport of the 
action. The plaintiff however recovered a verdict, with leave to 
the defendant's counſel to move to ſet it aſide and enter a nonſuit, 
if the Court ſhould be of that opinion. 


" Mingay afterwards obtained a rule calling on the plaintiff to 
ſhew cauſe why a nonſuit ſhould not be entered, with, liberty 
afterwards to move in arreſt of judgment, upon the ground either 
that there was not a ſufficient averment in the declaration that 


the goods had been condemned as forfeited, or if ſo, that there 


was not ſufficient legal evidence of ſuch. canterpaltign,. by: the 
non- production of the record itſelf, 


Erſkine, Gibbs, and Vaughan, ſhewed a It is admitted that 
the goods were ſent to the defendant, that it was his duty to have 
taken out a ſufferance, that he did not do ſo, and that in conſe- 
quence there was a ſeizure in fact by the king's officers as for a 
forfeiture, and a ſale by the ſame. It appears therefore that by 
the negligence of the defendant the plaintiff has loſt his goods; 
which being the caſe, the defendant is liable to make good that 
loſs, independently of the exiſtence of any ſentence of condemn- 


ation, For as ſoon as they were ſeized by the officer for a jult 
cauſe, the plaintiff had a right to abandon them altogether to the 


defendant. . Here it appears that the cauſe of ſeizure was juſt, 
becauſe the ſufferance not having been taken out, the act of the 
13 & 14 Car. 2. c. 11. / 15. attached, and gave the right to 


ſeize as forfeited, This aCtion therefore being maintainable even 


before ſentence of condemnation could have been had, it hs 
that 


; ; | | \ 
. ” * 
/ , +# 2 
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chat neither the ayerment or the proof required: was. neceſſary. 1705 · 
perhaps the mere proof of a ſeizure would not have been ſuffi- "Han 
cient: but where it is alſo ſhewn that the goods were forfeitable —_ 
by. law, that 18 enough; becauſe thereby the property, as well 

28 the poſſeſſion, was deveſted out of the owner. As in Wilkins v. 
Deſpard (a), where a ſhip having been ſeized as forfeited under 


the navigation act 65) by a governor of one of the colonies, it 
vas held that the owner could not maintain treſpaſs againſt the 


party ſeizing, though he did not proceed to condemnation; be- 
cauſe by the forfeiture the property was deveſted out of the owner 
before condemnation. This being an application to enter a non- 
ſuit, it is a ſufficient anſwer. that the declaration, which only ſtates 


that the goods were ſeized as forfeited, and not that they were 
condemned, was proved. 


% 


Mingay and Lawes contra. In order to ſuſtain this action it 
was neceſſary for the plaintiff to ayer and prove that the goods 
had been legally ſeized and condemned as forfeited ; for otherwiſe 
the defendant might be made reſponſible for the acts of a wrong- 
doer. It is obſervable; that the declaration does not even allege 
that the want of a ſufferance was a legal cauſe of forfeiture, or 
that the goods wwere forfeited; but only that they were; /eized as 
forfeited: and therefore the concluſion, that“ they were. thereby 

* wholly loſt to the plaintiff,” does not follow from the Premiſes. 
But if ſuch an allegation be ſufficient, it can only be ſo upon the : 
ground that the legal intendment is that the goods were legally 
forfeited. But if that intendment is to be made, then the proof 
was deficient in this caſe, becauſe the beſt evidence of the fact 
was not adduced ; namely an office copy of the record of con- 
demnation. The only evidence given was of a ſeizure and ſale 
in fact; which, for aught appears, may have been by wrong-doers 
withour any legal authority. In Wilkins v. Deſpard the le- 
gality of the ſeizure was admitted in the pleadings ; and the queſ- 
uon of evidence never came before the court. The objection 
therefore either applies in arreſt of judgment, becauſe there is 
no ſufficient averment that the goods were forfeited or condemned; 


or it applies for the purpoſe of entering a nonſuit, on the ground 
nat the declaration was not proved. 


Lord KENYON, Ch. J. When the objection was firſt made, 1 
was rather PR hc to think that it was well founded: but I ain 


) 


(a) Aute, 5 vol, 112, (3) 12 Car, 2, c. 18. 


11 . now 


%. 


1797. 
— 
BAkER 


againſt 
Lis cox. 


Saturday, 


Feb. 11th. 


The court, 
upon the ap- 
plication of 
the ſheriff 
enlarged the 
time for his 
making a re- 
turn to à 
_wnitof fi. 

fa. upon ſug- 
geſtion of a 
reaſonable 
doubt whe- 
ther the 
goods ſeized 
under the 
writ were not 
covered by 
an extent af- 
terwards iſ- 

| ſued at the 
ſuit of the 
crown for 
malt duties, 
under the 
28 Geo. 3. 
4. 7 41. 
for the pur- 
poſe of in- 
ducing the 
plaiatiff to 
go into the 
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now ſatisfied that it ought not to prevail. It i is Mean iti FR 
declaration that the defendant engaged to procure. a, ſufferance, 
that he did not, and that for want of it the goods were ſeized 
as forfeited, whereby they were wholly loſt to the plaintiff. 


This therefore was an injury ſuſtained by the plaintiff in 


conſequence of the defendant's negligence. Suppoſe there 


was no condemnation in the Court of Exchequer, the plain- 
tiff might have recovered a ſatisfaction of the defendant for 


this loſs. | 
ASHHURST, J. and Groſe, J. declared themſelves of the fame 


opinion. 


LAWRENCE, J. Sufficient tots to Wit that the goods 


were not taken by a wrong-doer, but that they were ſeized as for- 


feited for a good cauſe of te and that ws; were thereby 


* to the REGED 


Rule to enter a nonſuit diſcharged 0 


= And no motion was afterwards made to acre the judgment, t 


1 
1 


"ah #9 PF. £4 * 
3 * ; 5 i F : : 
* p ö . 


WELLS and Another againf Pieruan. 


"HE ia ſued out execution att che defendant upok 

a judgment recovered in this cauſe, and the ſheriff ſeized 
the defendant's goods under a writ of fieri facias; after which 
time an extent iſſued at the ſuit of the Crown for a debt due for 
certain duties of exciſe on malt. And the ſheriff having: been 
ruled by the plaintiffs to return the writ, 

Dauncey on a former day in this term moved to enlarge the 
time for the ſheriff to make his return, ſuggeſting. that his object 
in ſo doing was to compel the plaintiffs to give the ſheriff an in- 
demaity, or to go into the Court of Exchequer and litigate the 
queſtion with the Crown, ſo that the ſheriff, who wiſhed to do 
what was right might not be compelled to take the riſk and ex- 
pence of the litigation on himſelf. He ſaid the queſtion was of 
conſiderable difficulty on the conſtruction of the act of the 28 G. 3- 
c. 37. J 21. on which the ſeizure was made, whether at the time 
of the ſeizure (a) the goods remained © in the cuſtody of the 
And he cited, as authorities in ſupport of the preſent 
application, Shaw v. Tunbridge (3), where the application was 


& maker.” 


Court of Exchequer and there conteſt the queſtion of right with the crown in a more eligible manner 
than in this court, 


(a) Vide Rorke y. Dayrell, ante, 4 vol. 402, (#) 2 Blac. 2064. 


8 „ made 


ec 
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made by one of the parties, which the Court refuſed, ſaying by 


that they only interpoſed in ſuch caſes to protect and aſſiſt the 
ſheriff, when he deſired it. Semple v. Lord Newhaven, M. 24 G. 3. 
where the ſheriff having entered the defendant's houſe and taken 
_ poſſeſſion of the. goods therein under a writ of fieri facias, the 
goods were claimed under a bill of ſale by a perſon in poſſeſſion 
of them at the time for Sir H. Daſhwood, the mortgagee, who 
had been in poſſeſſion from the June preceding. The ſheriff 
having alſo entered another houſe of the defendant's and 
ſeized the goods there, they' were claimed in like manner by 
Mr. Tatterſal under an aſſignment by way of mortgage. Both 
parties refuſed to indemnify the ſheriff: and upon his being ſerved 
with a rule to return the writ, he applied to the court of King's 
Bench, and obtained a rule calling on the plaintiff to ſhew cauſe 
why the rule for returning the writ ſhould not be diſcharged, 
or why the plaintiff ſhould not be obliged to indemnify him 
before the writ ſhould be returned. This rule was afterwards 
enlarged i in order to give Sir H Daſhwood and Tatterſal an oppor- 


tunity of declaring, if they would undertake. to try an iſſue. 


But by a ſubſequent rule it was ordered that upon the under- 
taking of the plaintiff to indemnify the ſheriff, the rule for diſ- 
charging the rule to return the writ ſhould be diſcharged, and 
it was referred to the Maſter to tax the ſheriff's 's coſts. upon 


the application to be paid by the plaintiff. Afterwards, by another 


rule, the real parties agreed to try an iſſue; but a compromiſe 
taking place between them, the ſheriff made his return to the 
writ of fieri facias. Alſo Hall v. Hooke, E. 26 Geo. * B. R. where 
Gibbs moved to enlarge the time for the ſheriff's making his return 
to writs of fieri factas, until he was indemnified, and cited the 


above caſes; 3 which the Court accordingly granted for a certain 
time. 


Gibbs, on a former day, * cauſe againſt the ale. in 
this cauſe, contending that the ſheriff was bound to make a 
return at his peril; and that though ſuch indulgence, had been 
thewn in ſome caſes by conſent of the Parties, at the inſtance 
of the Court, yet the Court had no power to impoſe ſuch terms 
on a plaintiff as that of obliging him to, indemnify the ſheriff 


againſt his conſent; and ſaying chat he was inſtructed. in this 
Cale not to give ſuch conſent. By HP 


Vol. VII. 85 e y 5 | Lord 


WerLLs 


_ againſt 
Piex Max. 
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797. Lord Krwwon; Ch. J. then ſud, That it was not merely * 
Wirz che iſheriff's aſking that the Court would grant him time to make 
rate this. return to a writ; but there muſt be ſome reaſonable doubt 
ſuggeſted. But as it appeared to him that that had been ſuf. 
.ciently done in the preſent caſe, he theught the Court ſhould, 
for the preſent, give the ſheriff a week's time; to which the 
other Judges aſſented; and it was ordered accordingly. 
At the expiration of that time 
 Dauncey obtained another rule calling on the plaintiff to thew 
cauſe why the time ſhould not be further enlarged ; ; Rating that 
application had in the mean while been made to the Court of 
Exchequer on behalf of the ſheriff. That the practice of that 
Court was, that upon the return of an inquiſition, an eight day 
Tule is given for any perſon claiming the goods ſeized to come in 
and prefer his claim ; in default of which, at the expiration of the 
time the writ of venditioni exponas iſſues: : that time had in this 
caſe expired; and the plaintiffs had not put in any claim: but i in 
| favour of the ſheriff that Court had conſented to enlarge the time 
for the ſheriff to make his return to the venditioni exponas, which 
had regularly iſſued; and had given another eight day rule in 
order to enable the plaintiffs to put in their claim, and conteſt | 
the queſtion of right with the Crown. This method of proceed- 
ing, he obſerved, which was now opened to the Plaintiffs i in the 
Exchequer was leſs circuitous and expenſive than' the preſent, 
and therefore the Court, by granting this application, will not put 
the plaintiffs i in a worſe ſituation than they would otherwiſe be 
in if the ſheriff were compelled to make. his return. 
| Gibbs now ſhewed cauſe againſt any further enlargement of the 
time. That which the Plaintiffs require is quite in the ordinary 
courſe of juſtice, not as a matter of favour, but of right. The 
ſheriff having taken poſſeſſion of the defendant's goods under a 
writ of fieri facias iſſued at the ſuit of the plaintiffs, they only 
claim that he may make a return to that writ as by law he is bound 
to do. It is no excuſe for the ſheriff's not doing this that there 
are other claimants of the goods; the law throws the onus upon 
him of deciding as well as he can in ſuch caſes; and the legal ſees 
which he is entitled to receive for executing procels are by the 
lav ſuppoſed to be an equivalent to him for his riſk and 


trouble, Applications of this ſort are frequently made i in caſes of 
10 diſputed 


* 
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diſputed claims between ſubject and ſubject, and refuſed by the 
Court, unteſs'where the plaintiff conſents. | And there is no reaſon 


for making a diſtinction in favour of the ſheriff when one of the 
claimants happens to be the Crown. If this: application be granted, 
there is no reaſon why the Court ſhould not in all caſes ſtay the 
proceedings till one or other of the PRO * agree to indemnify 
the ſheriff. | 

Lord KENYON, Ch. J. It has been ſaid that if the prölcht 
application be ſucceſsful, we ſhall eſtabliſh a general rule that 
where there are contending parties the Court will interfere 
in all caſes whatever in favour of the ſheriff: but I defire 
to have it diſtinctly underſtood that we lay down no ſuch gene- 
ral rule; each caſe muſt depend on its own particular cir- 
cumſtances, and nere I think there is Tufficient reaſon to induce 


us to interfere. Then it was ſaid that the Court ought not to 


aſſiſt the ſheriff, becauſe the law allows certain fees which are 
equivalent to his trouble and riſk : but 1 J 


Legiſlature did not (I believe) take this riſk into conſideration ; f 


for the law does not ſuppoſe that there is any riſk in caſes of this : 


"Oy: 
1797. 
— 
WerLs 


again 


Pica un ö 


n fixing thoſe fees the 95 


kind, and in general the ſheriff has the means of informing 1 


himſelf of the facts by the! intervention of a Jury ſo as to vid a . 
riſk. But this is a caſe ! in which it may be difficult to decide whe- 


ther the goods are bound by the extent, or whether they ; are liable 
to the plaintiffs execution; and it appears that the Court of 
Exchequer have anxiouſly endeavoured to put the caſe into ſuch 
a ſituation that all the parties intereſted r may come in and ſupport 
their reſpective claims; therefore I think that the ſheriff ought not 
to be put to the difficulty and hazard of deciding i in this caſe, 


when there is a ſhorter mode pointed out of determining the rights 


of all the parties: a deciſion here will not decide the rights of the 


Crown, whereas by the determination in the Court of Exchequer 
all the parties will be bound. Without therefore laying down 


any general rule, I think we ought in this caſe to follow up what 


we have done already by allowing fariner time to the beriet to 
return the writ. 


Gross, J. It is not ry now to determine that we will 
in all caſes interfere and allow the ſheriff time: but we have 
aſſiſted ſheriffs in many caſes of this kind, and ought I think to 
give alli tance to the herif 1 in > this caſe, Here i is a queſtion. of 
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i W peculiarly proper to be decided in the = 'J 


and that Court has given all the parties concerned an Opportunity 
of inſiſting on their ſeveral rights; and all that the ſheriff requires 
of us is, that until that queſtion is decided he ſhall not be obliged 


to return the writ. This eee 3 s to me a very reaſon- 


Monday, 
Feb. 13th. 


The plainti® 


in a qui tam 


action on the 


.. 7 (508. 2. 


c. 8. with 


drew his re- 


cord, becauſe 
the broker 
who nego- 


tiated the il- 
legal bargain 


for ſtock re- 
fuſed to 
give evi- 
dence for 
fear of ſub- 
jecting him- 
ſelf to a pe- 
nalty on the 
ſame act; this 
was held a 
ſufficient 
reaſon to diſ- 
charge a 

a rule for | 
judgment as 


in caſe of a 


non ſuit for 
not proceed- 
ing to trial; 
although the 
witneſs's li- 
ability to be 
ſued would 


not be re- 


moved till 
after the 


the three 


ſucceeding 
terms, 


able one. 


another of the ſame ſort, ſtood in the paper for trial. 


cauſe, which was brought by the ſame plaintiffs agalnſt a different 
defendant, was called on firſt; and the plaintiffs called the broker 


. 


The Court then gave the ſheriff er time until the ſecond 
day of the next term to return the writ. „ 
Ss le wg Rule abſolute, 


| Raynzs and another qui tam again Sr Ickx. 
The Same againſt SALOMONS. _ 

HESE were aQtions brought by the aſſignees of a Kaka 

in their own names, in order to recover penalties under the 


7 Geo. 2. c. 8. againſt the defendants, who had been concerned 
with the bankrupt in ſtock-jobbing tranſactions. The actions 


were commenced in Eaſter term 1796; the defendants appeared 
and pleaded the general iſſue in the ſame term; and notice of trial 


was given for the ſittings ! in Michaelmas term laſt, and con- 
tinued to the ſittings after term, when the cauſes, together with 


That other 


as a witneſs, who had negotiated the buſineſs between the bank- 
rupt and all the defendants; but on his refuſing to give teſtimony, 
becauſe he might ſubject himſelf to the penalties inflicted by the 


act of Geo. 2. upon brokers acting in the manner imputed. to him, 


the plaintiffs were obliged to ſubmit to a nonſuit in that action; 


and finding that they could not eftabliſh their caſe in theſe actions 


without the broker's evidence, they withdrew the records. Where- 
upon the defendants, in this term, moved for judgment as in caſe 
of a nonſuit for the plaintiffs not proceeding to trial pee to 
notice. Againſt which 


Erſkine now ſhewed cauſe, ſtating the reaſon M's 7s had pre- 


vented the plaintiffs from proceeding ; and faying, that if the 
Court would ſuſpend the Judgment till after next Michaelmas 


derm, the plaintiffs would then be enabled to proceed to > 
an 


meet PEIRTY-SEVENTH YEAR oF GEORGE IT, 


and compel the broker to give eüdenee as the ue would then 1797. 
be elapſed. within whuch 5 a Ons could be commenced againſt | 


\ 


him. | f Nee 
| Carrow, Moa, 9 wat Lawes, i in 3 of the rule, ſaid 
that this was a novel attempt on the part of the plaintiffs, and | 
calculated to repeal the ſtatute 31 Els. c. 5. which requires theſe N. 
actions to be brought within a limited time, and the conſonant 
practice of the Court in preventing a vexatious uſe being made of 
them by keeping them ſuſpended for a long time over the heads 
of the parties. That in order to give the plaintiffs any effect from = 
their reſiſtance to theſe motions, the actions muſt be ſuſpended for wy 
2 much longer period than was warranted by any example. 155 
Lord KENYON, Ch. J. We ought not to give extraordinary f 
indulgence or encourage any improper delay in actions of this 
kind: but in this caſe there has been no improper delay on the 
part of the plaintiffs, and they only aſk for the ordinary indulgence 
that is granted in common caſes, namely, that the cauſe aſſigned * 
for not proceeding to trial may be deemed a ſufficient reaſon why 
there ſhould not be judgment as in caſe of a nonſuit. In fact one 
of the cauſes was brought to trial, but the plaintiffs failed becauſe 
their principal witneſs declined giving evidence leſt he ſhould ſub- 
ject himſelf to the penalties of the act. And all that is required 
is that the cauſes may not be tried until this temporary diſability 
of the witneſs is removed. It ſeems to me that there is abundant 
reaſon to put off the trial of theſe cauſes until after next Michaelmas 
term, But it is ſufficient for the preſent to ſay that this rule for 
judgment as in caſe of a nonſuit ought to be diſcharged. Hy 
Grosx, J. Although the act of parliament on which theſe 
actions are brought is penal as far as reſpe&s thoſe who infringe  _— 
it, it is highly beneficial as far as concerns the public. But ME 
even though this be a penal action, in deciding this caſe we muſt 8 
de governed by thoſe rules that are applicable to caſes in general. Fo 
In ordinary caſes a rule for judgment as in caſe of a nonſuit is 5 
diſcharged on the plaintiff's aſſigning a good reaſon for not pro- 
ceeding to trial; and in this caſe there does not appear to have 
been any improper delay on the part of the plaintiffs. 
Lawrence, J. The argument urged in ſupport of this rule 75 
tends to thew that in penal actions we have no diſcretion (a) in 


N 


(e) The ſtat, 14 Geo. 2. c. 17. enacts that \ the Court, &c. upon motion to give the like 
where iſſue is. joined, and the plaintiff ne- | judgment for the defendant as in caſe of | 
glects to bring ſuch iſſue on to be tried ac- | nonſuit, ** un/c/5 the ſaid Judges ſhall upon ; 
cording to the.courſe and practice of the | * juſt cauſe and reaſonable terms allow any 
Court, it ſhall be lawful for the Judges of | ©* further time for the trial of ſuch I ue, &c. 
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THIS action for money had and received was tried at the laſt Wbere ſome © 
6 ON dt act is to be | 
| Shrewſbury aſſizes before Mr. Laurence. On the 6th of done by exch 
June 1791 the defendant agreed to ſell to the plaintiffs all his cold! ä LAS 
wood growing at T; 'redgodoer | in Shrog, ire at 11s. 6d. per cord ready — „ 
4 | | __ 
cut; the wood was to be coaled and cleared from off the premiſes eve „ 
by Michaddmas 1792, and the money was to be paid on the iſt pe ec. apr TD 
| 3 | | laintif car- 5 
March 1792. I. alſo appeared that the cuſtom why for the fller. - ring EY 
bo cut off the d trunks and then cord it, and for the "ons 5 
buyer to re- cord it, after Which It became the property of the the RT A 
buyer. The defendant cut ſixty: cord ten of which he corded, aclion — . 
| 5 8 money bad _ 
and the Plaintiffs re-corded half à cord and meaſured the reſt. On and Sies. e 
i LOR NET TORI OST. recover back _ 
the 8th-of arch. 1792 the Fenin paid the defendant twenty aß moneyhe | 
guineas: but the defendant neg] ing to cord the reſt. of the 2 1 „„ 
n ; | x 8-2 | | „ 72 7 s 1 5 | | 
wood, the plaintiffs brought this action to recover back the twenty V 
guineas, as having been paid on a contract that had falle 8 1 V 
It was objected at the. trial that this action could 1 RE 
maintained, the contract being ſtill JJ 
Vor. VII. J TT 
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plaintiff cities AV it lict; to ſe a and to enter a 


nonſult, a motion was now made by Eo ed ee IN 


rr gley on the a abow! : OE. OE Lo 
᷑)᷑be Court were clearly of opinion that the directions given at e 


„ trial were hee” 4 cen rs RY LES 
os = om Lord Keno, Cl C Fe faid, this was an entire contract; and 
79 as by the defendant's defa ult the plaintiffs could not perfo! | 1 wha l 
Pp —_ had undertaken to do, they had a right to put an end to the 4 
Rn” - contract and recover back the money that they had pad 
En Ander it; they were not Pound to take a part of the wood only. = | 


N 
, 


ed 
* 
* 
* 


* 
=g | . 8 N. . * 
N73 : 


” 2 —- 7 
Na Tay DH ——v— 
os ee wet ——— 
8 N 
7 — 8 _ * 
On. 


* 
” 
* 
. 
94 
4 
* 
4 
* 
* 


2 | 8 3 Tt | ** 
„ Fa * I 6 p .* - * ; * . 7 41 1 , T s q 
5 4 * 5 — » IT" — 1 . 2 | 9 7 5 x * , 34 * a "uf N 
N a "HEY ba 4 : ; 3 
f , 3 * * , [ „ 5 * ” £ , 4 > W 5 I 1 
9 ** : / 4 * , « hi x 8 * 
1 4 = 2 
1 =, * 1 \ 7 : 
„ * * * * * * . * * 8 * 1 1 * 9 
bo hu . . » * ; 
wo 8 2 . i „ , 
4 £2, m 2 gd > A 
1 1 8 1 8 21. 


v. 
/ 
/ 
* 
7 
* 
* 
4 
3 
* 
* 
* 
„ 
4 
* 
— 
* 
ws 
* 


r 
% BY 
a. 
£ 
4 
5 
*% 
- 
* 
. 
. 
. 
o 
. 
* 
* 
* 
— 
* 
- 
* 
0 


# 
* 
- 

. 


* 
» 
* 
- 
* 
o 


© 


1 
2 


Sees 


N { de Dons non, of 


di 


e 


oy 


5. 
>. 
N * \ N 8 . % % Fe - x : 0 * 5 * # - — wv * of q 1 Js *. 2 2 » 4 3 43 8 % 1 
£ : , ” 1 ? £ +; : 1 1 0 2 * e - ; . 

* 1 pF , 3 9 a * 7 5 5 * N 2 KR: 53 8 . * 8 : * R 1 9 8 ? ; $ 5 * 
1 , * 6 - Ce : 1 7 4 . ; 7; 
1 , N N : f 
* . \ : 6 9 ” * af 9 1 " "4 * * * ; 'U 

: Ke. bo . * — 2 1 . - AV. : f ; . 

4015 W . » % 4 #. % * * 1 4 & #8 * 47 7 95 * * 1 
ab $2 .* * . - * * * 7 £ wi fs % C + . « £1 ” & ** 7 5 ob. % * 8 
1 3% p F ; q . p x ? * A # 4 * ik 1 © # be : D * hg” 3» * 5 * . * ) < * 2 

= * . 8 — . 2 P 4 £ 
G * 2 1 — * bl 4 : a . " 3p p E . 5 

4 > * 2 
it} 90 , p 8 \ 4 } 8 
I 7 4 \ * R * ey © 6 #: * * * pe * 4 — 2 — x 
5 £ * 4 hy 1 * ” - * ** „ ** ry * ff. ; 4 Y 
1 * 
4 J & * 1 * 
» 


* ds . ) — » 1 * $ o 4 . * 1 2 2 % 4 N : "Fa. = 5 ” a 
x" RE: ; . 1 & RF mh * * 


* , 9 
, k ' WS 1» | ” ; | 
7 F % 1 


118 Was an action upon promiſes. here was 9 


8 
4 2. %* J 5 ” 25 


the defendant 4 


p 


——— œ— 


I. 
— 
— 
Der 
F 


% 
i'F , dt). | 


— 

— 
2 

= 
cot 


Wo $ -- „ 


| thy. 1 | 
- An... 7 counts on ſeveral promiſſory notes given by 


2 


1 
8 
2 
bo 
IF 
”0 


x ; 15 on 
28 ra $5 | 442 $7 
=: IRE 3 Hirſt ir 1774, and on the common AMA 1 


1 id * which the promiſes were ſtated to haye been made ti 
i WE . and another ſet in which the promiſes were alleged te 
Fer zandi- made to Jabn Hi 9%, the firſt adminiſtrator. of James Hic 
1 * not to the plaintiff the adminiſtrator 4 bonis Mn 1 
DVV conſequence of a plea of the ſtatute of Limitations the firſt 5 
ſs 3 ſet of counts was laid out of the zyeſtion, but a verdict was given | 4 
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5 moved in ur 
. nd the plaintif e 
mitted that a. 8 in fact made 1 
| Kg) have taken the caſe but c 
have fe De 15 at Mating ne promiue _. 
the firſt adminiſtrator; : BETTS 5 
laintiff to recover, it ſ tf< „„ 
e declaration 4 2 ads „„ 
Fs caſe, ph 15 am ee of any te | "of Tay LS 
ſhews the declaration to be bad. The ckendane's 0 objeQion ˙ꝶ„„ 
don this broad foundation that there is no privity herween the © > 
former adminiſtrator. and the plainti * the adminiſtrator de bo 3A 
non: but that propoſition certainly is not true in its extent. Sup- VVV 
poſe che 1 o_—_ Ad miniſtrator of entered into an agreement for 9 5 Fg 1 — 
KS 10 had geg! before the agreement was "completed, the Big ——— 
adminiſtrator de ons von ſtands in ſuch privi y of eſtate W 
would be compelled to carry that agreement into Pf 
Asnnogsr, J. As it is alleged that ide promiſe w was. 'malle | - 
tween whom and the plaintiff there. is . 8 of 1 in "of PD 
it is the ſame : as if it bad been ſtated that the promiſe was made W 
the plaintiff himſelf, becauſe the law recognizes the re ation. 1 ; „ 5 
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until the 
lender bas 
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ceived the 
8 of in · 
dnl in mo- n Ine note was made nenn 001, 7 
neyormo.. On the \ May, payable four months'after date to Six . 
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" ney's worth. 
Therefore if 7 | 11 

a promiſſoryß r 2 _ 5 e ok _ : RED ery ES: 8 5 „ * 
note be given 4JQUILANG 183 8 | 5 34. in calh, 300. in ban notes, charge 
bor repty- - f „„ ts es Dante a nes 
ment of a 
ſum lent ich 
uſorious in- 
e H 4 Why was 8 to confilt i in calculati E-mentioned ? 
when duc be draft as ca h, inſtead of '« educling ſo ach i the e diſcount a | 1 


En 
— 
- * * 


{1 I taken up and 5 8 | | 
mW ' - another note the draft had efore it be } 
mW  ſubftituted _ hi h he Ke i IF 
eri the wi ic tl e ca e ture 4 W; tl note for 1000. on Which 1 


1 uſury is not 

| | thereby com- which day 
1 mitted, nor 
5 is the penalty | 2 300l. which included we Tan 


incurred till 3 OE 87% 
n 00D: a further advance whiel 


1 7 


| v gie be paid. ants; and the ſecond note is ſtill outſtanding: ar 


why 


by giving another | note for — 


— ren ton ape on hid > we —— — — — 
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de of diſcount was taken became A on the 
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note and 2 


0 -ynſatisfied, b 
1 | Buller, ) J . 55 opinion At the trial at th 
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= rhe aſſizes that T was PRE e for bat in 
=D order to were uſury chars muſt. uſurious taking, either 


En | of money or money 8 Worth, as wal as an uſurious contr: 2 


1 1 Whereas | nothing had been taken by the defendants except Havi- 
= ä s note, which at preſent only gave them a right- of action, 
= N and perhaps might never be paid. He therefore nouſuited the 
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| Sit now moved to fet aſide the nonfuit, Mt; Becauſe e the note 
e ee for 2300 l. was taken in payment for that of 1000, on which the 


uſury is aſſigned, and which was thereupon cancelled. It was ſo 1 


3 underſtood. between the parties at the time, and th refore the | 
© - tranſaQtion is the ſame as if the firſt note had been paid in caſh, 
aal gcdi then the whole ſum had been advanced by the :defendants on 
itee ſecond note. 2dly, e exeeſs of intereſt was 1 7 ny 2} 


defendants at the time of d counting the fi 
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the money be retained by the lender: or pald by the bortower 1 0 
the ſame thing: the formality of it's actually paſſing from one hand 
to another cannot vary the caſe. > Lloyd 7.4. v. Wi lliams (a) is in 


point to ſhewy that the uſury 3 is complete at the time of taking the 


| uſurious intereſt, although the prineipal may never be paid. 


FAY 


"= - 


 Mappock 


. again. 
Hawaarr. 


Lord Kenyon, Ch. J. The objection here is, that mains 95 
be. been 7000p) by the defendants either for intereſt or principal, _ 
except a paper ſecurity, which till! it has been paid i is no payment , 
whatever, and may ultimately turn out to be worth nothing. The 


plaintiff ſays. that it was given for the firſt note, which was given 
on an uſurious contract: if ſo, the ſecond. note 1s. alſo bad. But 


; the plaintiff « cannot be permitted to contend both ways; 5 chat! it is 


good, becauſe given in payment of the firſt note, and bad becauſe 
that firſt note for which it was given in diſcharge was bad. It is 


1 t a payment: either | in money or money's worth would be = 


ſufficient : and it ſhall not be permitted to a party WhO has 
knowingly received. any thing, as intereſt, to apply. it afterwards. 


to another account as he finds it convenient. But here the 
defendants have not received any thing; and therefore I am of 
opinion that the direction of the learned judge at the trial was 
right. If indeed the note in this caſe had been paid, it would have 
fallen within che principle of the Portſmouth Bankers caſe (3), 
which I held to be "uk ry. That opinion has I know been 
queſtioned by mercantile men; but after all the conſideration 


- which I have been able to give t to that — 1 till think that it was 
rightly decided. 5 | 


Fer Curiam, 


Rule 56. 
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ARorx had pen sel calling on the plaintiff to ſhew canſs 


payment of principal intereſt and coſts,” LOND row dt ep 


Abbet, who now ſhewed cauſe againſt the rule, PT Tho an 
affidavit, in which: it was. Rated that 1 in 17902 che defendant by an on the latter 


paying prin- 
greed t to convey che: equity of 8 to the mortgage. 


cipal i intereſt and cod if the 1 "ay 2 


Vor. * " . 31 B agreement 


geg. 
May sth. 


| The 3 
why the proceedings in this ejectment, which was brought : 
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brought by 
da mortgagee 
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54.7. 
for regulat- 


ing the Afri- 


can ſlave 


trade it is ne- 
ceſſary that 
the certificate 


of the cap- 
tain's havin 
ſerved as that 


in the manner preſcribed by the 31 Geo. 3. c. 54. (a) the 7th, ſect. 


act requires 
ſhould be at- 
teſted by the 


owner or 


become a maſter, or take or have the g fe of, * 


owners of 
the ſhip'or 


ſhips in which 


the ſervice” 
was perform - 


1 pourchaſe, which he had refuſed. —He then- contented chat _ ö 
the proviſs i in the ſtat. 7 Geo, 2. c. 20, | 3: (9). the menten | 
5 had no right to the benefit of the ſtatute. W 


within the proviſo of the act. 


redeem ; a Court of Equity would decree him to complete the 


"to the prejudice of the mortgagee, though he ſhould hereafter 
obtain a | decree for the performance of his agreement in 1792, wo 


whom the redemption is prayed ſhall inſiſt 
either chat the party. praying a,redemption. | 


miſes are e chargeable: with other lan ke; 1 


this ſubject; it has been fince continyed down. 
by ſeveral acts from time to time; and the 
reſetence is made to it as being ſet out at x 
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82 oh 8 * 15 $. ON * A *. * 
9 n 45 „ { 9 a „ * 
i Cad ei Wo Y . 
4 E «Theo . * 
* 150 3 : q i "\ 4M . 
* - "1s o * a 
: * 2 by - 
# AT WH 18763 
. * its 
by 4 4 
N * . 
: k 
* 
* 


cls . ss 1 N BAST 7 I 1 K an 5 
e under ſeal in conſiderstion of as rain ſum u agreed 6 to = 1 
com 27 the premiſes to che mortgagee abſolutely, and chat a ſum | 
of money due from the mortgagor to the mortgagee thould be de. 
ducted out of the purchaſe money ſo tö be paid; and that-ſererq | 
applications had been fince made ta the mortga gor to complete the 


Tane, in ſupport of the rule, admitted the agreement ads in 
1792, but contended that ſuch an e to das. was not 


. 1 ? 


Lord KENYON, Ch. J. The mortgagor has now no right to 


agreement made | in 1792. This is an application againſt the juſ- 
tice of the caſe; and if we were to liſten to it, and ſtrip the mort. 
gagee of his legal title, it might let in a poſterior equitable right 


Rule diſcharged (8) 


A % 


(6) Which eyags that * 20 mel not 15 vor to, oaks has the right: of nw 
extend to any caſe where the- perſon aiot tion in any cauſe or ſuit ſhall be controverted ; 
or queſtioned: by or between different dee 
fendants in the ſame, cauſs t ſuit &c,' 


has not a right to redeem, or that the we: (5), But ſee Stianer v. Stacy, 1 WH, bo, | 


q 


Fanz again} L.. GG. : 


„ \ : 
> = 


HIS was an action on a policy of 1 0 on 10 « the Cadiz 

| Diſpatch,” an African ſhip engaged in the ſlave trade, at 

and from London to the. coaſt of Africa, during her ſtay there, 
and from thence to her port of diſcharge i in the Ne Indies.” The 
loſs happened in conſequence of an inſurrecion of the ſlaves. 


The. principal queſtion was whether the ſhip had been navigated 


of which enacts ©: that it ſhall not be lawful. for any, perſon, to 


(a) This was one of the ſtatutes paſſed on | lags in Rassige $ edition of the Statutes: 


but the act cited in Court. angie gas. by 
c. 52. | 


- 


mn [THE 2 TINRTY-S "VEN" A YEAR or ron 1 1. 


dach ſhip er ve 4 
Great Britain for purchaſing and carrying Naves' from the 


at the port where ſuch ſhip or veſſel ſhall clear out, a certi ficate 


attefled by the reſpefive owner-or owners that he has already! ſerved 
in ſuch capacity during one voyage, or ſhall have ſerved | as Thief oh 
mate or ſurgeon during the whole of two voyages, -or either = 
chief or other mate during three voyages, in purchaſi ing and car- ö 
rying flaves from the coaſt of Africa ; under pain that ſuch inaf- 

ter or other perſon taking or having the charge or command of 
any ſuch ſhip or veſſel, and alſo the owner or owners who all 
hire or employ ſuch perſon, hall for every fach offence reſpec- 
tively forfeit and pay t the ſum of 5007,” The queſtion was, whe- 
ther the certificate therein required ought to be atteſted by the NY 


owner of the fhĩp upon the voyage infured, or by the owner: or 
owners of the ſhips during. tle reſpective voyages out of which 


the qualification aroſe ? In the preſent inſtance the captain had 7 
made oath that he had been two voyages as chief mate in the ſhip bs. 
Sally engaged in tlie ſlave trade, and the preſent plaintiff (che 
owner in the voyage inſured) had certified thar that was true to 

the beſt of Bis Knowledge and belief. And Lord Kenyon, being 


of opinion at the trial that ſuch certificate” did not anſwer the re- 


quiſition of the ſtatute, nonſuited the plaintiff, | In the laft term 
a rule ni was gramed for ſetting aſide the nonſuit on the ground | 


of a miſconſtruction of the act of parliament; againſt which 


Erſkine, Law, and Ciles, now ſhewed cauſe. | Though the 


clauſe is obſeurely worded, yet if the intention of the Legiſlature 


:  adverted to, it will furniſh a clue to the proper conſtruction of - 

The intention was to compel the owners of veſſels employed 
in 1 615 traffie to ſelect judicious and ſkilful commanders, perſons 
of approved character, as the moſt effectual method of ſecuring 


to the ſlaves proper care and attention during their paſſage to. the 


Meſt Indibs. For which purpoſe the oath of the. captain is in | 
dhe firſt inſtance required to the fact of his having before ſerved 
in one or other of the capacities mentioned in a former voyage 


or voyages: But as he was intereſted in giving himſelf this 
qualification; the Legiſlature required a further ſanction, namely, 


the atteſtation of the reſpefive owner or owners ; 0 Which does not : | 
mean a mere atteſtation that ſuch, an oath was taken, but that the 
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a ut the tine be ſhall clear out from any port „ RX: EE N | 
coaſt 
of Africa, unleſs ſuch maſter or perſon taking or having the charge - 
or conimand of any ſuch "thip or veſſel ſhall have made oath, and 

delirered in to the collector or other chief officer of the cuftoins, 1 
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5 17 2. 25 party Te bears witneſs of the fats ſrror n to. or iti Y | 
G be conſtrued to mean the owner of the intended: Lope. ſuch * N 
ſanction carries the ſecurity. no- further than, nor insel fy far u, 1 


| being ſo qualified, 


css IN | EASTER: TERM: 


the captain 8 oath; becauſe ſuch owner muſt take the facts upon 


| the captain's 3 repreſentation; and he is as mueh intereſted in 3 
_ atteſting. as the captain is in -making the oath, ſmce he bim. I 
ſelk is liable to a penalty of 5007. as well as the captain for tbe 
want of a proper certificate; 1 but no penalty attaches upon 2 
falſe atteſtation. Neither can it be ſuppoſed that the Legiſlature, 1 
for che purpoſe which has been ſtated, ſhould require the atteſtation 


of a fact from a perſon who muſt be ignorant of jt rather than 


| from one to whom it muſt be known. The reaſon of the thing 
ſhews that they muſt have intended that the: certificate ſhould be 3 

: atteſted by the former owner, becauſe it was intended to be like | 
a certificate of character from the captain s laſt place, which the 


Legiſlature might reaſonably ſuppoſe would not be given or with- 
held without juſt cauſe, But ſuch ; a ſanction from a preſent owner 


would be ſuperfluous; becauſe the very act of appointing a cap- 
| tain to the command of A ſhip implies the good opinion of the 
owner ſo appointing. "This conſtruction i is alſo ſupported by the 


words of the clauſe ; for i in any other ſenſe the word .* ' reſpeftive” 
(vis. © reſpective owner or owners ) would be abſurd and inap- 


plicable. It is a diſtributive word, and cannot be applied to the 
antecedent 15 ſhip. or veſſel” - i in the- ſingular number; it muſt 


mean therefore the reſpective owner or owners Auring the fer. 


mer voyages which the captain is required t have performed i in or- 
Ader to give bim a quali Hcation (a); during one ſuch voyage as a 
captain, or two voyages as chief mate or ſurgeon, or three voyages 


as chief or any other mate. In this ſenſe the word reſellive 
was neceſſary and important, and could not with propriety have 
been omitted: but in the ſenſe contended for by the plaintiff the i 
Legiſlature, inſtead of faying © v reſpefive owner” &c, would have 
ſaid the owner &c thereof, referring to the owner. of the veſſel 


clearing out. And this is ſtill more evident from the wording of 


the latter. part of the clauſe, which attaches the forfeiture on fuch 
maſter and 40% on the owner or owners who ſhall hire bim, not 
If the ſame owner or owners were there | 
intended as in the former Part « of the clauſe, the word fuch woull 


© It is 8 that i in 2 former ſtat. 1 or other mate of the” veſſel or veel in 
29 Gee. 3. c. 66. J. 8. this is required in ex- which be ſhall. have "made Loh our 5 


| preſs terms, a certificate atieſted by the vage, ee. 5 
reſpectiye owner or. erate ſurgeon, chief | 


- 


* 


gy 
1 been 12 
only it is applied. The,omiflion. marks the diſtinction Atropgly 
And the additional words who. hall hire him” would be nuga- 
| tory unleſs applied to a different deſeription of owners from thoſe 
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0 the defendant's conſtruction. An i inconvenience may be ſug- 
geſted againſt this, that in caſe of the death of the former owner, 
or his unjuſt refuſal to certify, the captain will be without remedy. 
But the Legiſlature did not ſuppoſe, that, the certificate would be 
unzuſtly withheld ; and at leaſt it was leſs likely. to be ſo. by the 
former, owner whoſe intereſt bad, ceaſed, than to be improvidently 
granted, by the preſent.owner who, has. a, direct intereſt i in grant- 
ing it. And AS i the caſe of death, it will be the captain s OWn 
fault if be. des not procure a certificate from his owner as ſoon 
28 he returns. from the voyage and even in caſe of the owner's 


; Y 19111! 


death during the voyage, there n muſt be ſome other Perlon to f ſuc- 
ceed to the Property. who vill be able t to give A certificate at the 
time of the captain's. return. Perhaps alſo, if 1 it were ſhewn to 
be impoſſible for the captain to have obtained a cert? ficate, with- 
out any default on his Part, chat would be an anſwer” ts an-atidn 


for the penalty, + upon the maxim. Ie Tex i non cgi! ad Imp bill: 


2 Gibbs, : and Lens, contra. h e conſtruction contended 


for by the defendant will work e in uftice” aud iucon- 
venienee; and: though the words mi bt Warrant ſuch a con- 
ſtruction, yet if they will alſo. warrant another which” is more 
favourable to juſtice. and convenience, the” Court will of evurſe 
adopt the latter. | Now if the certificate is to be atteſted by the for- 
mer owner it wight happen that without any default of the 
captain he may not be able to obtain it, and thereby be deprived 
of the means of purſuing | his occupation, The former owner may 


die before a certificate can be conveniently obtained from him 
after the concluſion of the voyage, or he may be abroad and 


unable to give one. Theſe inconveniences cannot happen ac- 
cording to the other conftruction 3 for a captain would not of 
courſe engage with any owner who could. not atteſt the oath. 
Again, there is no power given by the act to compel the former 
owner to grant a certificate, however onjuftly withheld ; 2 of the 
act being voluntary, uo remedy dies for the noa-performance of it. 
As to the meaning of the ſtatute; the general purpoſe of 
the Legiſlature may be. attained as well by the one conſtruction 


as the other. The principal object was to have the captain's 
Yor, W. 30 V oath; 


lied to them as well as to the maſter; to which latter, : 


before ſtated; whereas all the words in the clauſe, are neceſſary: 
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1 it, "OK r EA sT ER EE Ul - 
oil tlie Atteſtation of either deſcription. of own is merely 


ſeoridary. wa Thiere is no particulir för of certificate required 


| by the act; and therefore perhaps an atteſtation by an * 


be deemed ſufficient, the Legiſlature not having ſpeciffed in terms 
by which it is to be done. The uſage ſince the paffing of the 


act has been different i in different ports, at London aud Liverpool 


ſometimes by the one owner ſometimes by the other, at Briſtol by 


the former owner on!) y (0. The certificate required is not a 


certificate of character as ſuppoſed, but of the mere fact of te 
captain's having before ſerved in one or other of the"apacitics 

mentioned; which may be known as well to the one de- 
ſcription of owner as to the other, "Beſides, the grammatical 


conſtruction of the words of che clauſe i is in favour of the plaintiff; I 
for the words 00 reſpeftive owner or owners can only refer to the 


antecedent, namely, of fach hip or veſt « as + ſpall clear out.” There 
is nothing « elſe i in the "preceding f part of 1 the clauſe to Which they 


can refer : I and then * = * reſpeftive” will relate to th e reſpedtive 


43 1 


owners of the { ſeveral thips engaged! in the African trade, to which 


LTC Mt 161 $5 


the regulationz of the act refer. If any other owners had been 
110 tus 15 


intended, it Would have been ſaid reſpedtive | Leng 072 any ferner 
Voyages, or words to that effect. But 1 it would be too 5 much to 


inſert thoſe words by couſtruQion i in a clauſe which inflicts 4 pe- 


nalty of 5ool.. Beſides, the: act requires, a certificate t. to be granted ; 
which requiſition may ali be be complied with accordirg'to th the plain- 


tiff g conſtruction, becauſe in all inſtances i it may be given by the 
preſent owner: but it would be impoſlible t. to do ſo in fone caſes 


PF #$% © 


according t to the defendant's 8 .confſtrution, as where the qualifica- 


tion ariſes from having performed two or three former voyages; 


As 


in which caſe } it would be neceſſary 1 to 1 7 5 A certificate from each 


of the  owpers. during the ſeveral voyages, and therefore one 


certificate, which is all chat the act requires, would * not / then 


\2 + $ "4 LN FF 4 
£& * #4. 4 $9 ©K'4 nf 9 * 1 * 1 


anſwer the purpoſe of the ſtatute. „ 
Lord Krxrox, Ch. J. It is not peculiar to this act of par- 
Lament. that it has not provided for every caſe that might poſſibly 
occur. Notwithſtanding | all the care and anxiety of the perſons 


who frame acts of parliament to guard againſt every event, it 
Hrequenty turns out t that e 5 ales were not foreſcen. 5 


367 10 . 44+ 12 75 


9 In the laſt term the Count diletiea an | and this was EP ſtated. at dle ber to be he 
ingly; into the Practice among merchants, reſolt of, that. inquiry. ß. 
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inſtanees put at the bar, af the owners of the former ſhips. dying. 
- without! giving a certificate to the captain, or refuſing to certify. 
But the queſtion here ariſes on the meaning of the act as applied 
to this particular caſe. The merchants in the different trading 
towns in this kingdom have put different conſtructions on this 
act; it now appears that thoſe at London and Liverpool have been 
divided on the ſubject, while thoſe, at Briſtol have thought it 
— al the 5 ſhould haue -certthcate, from, the « owners 


a+ 


becomes our aten "A | bett th time, 485 put a Ke conllruction 
on chis act of parliament. The act was paſſed for the moſt 
numane purpoſes, the object of the Legiſlature being to meliorate 
the condition of the ſlaves during the voyage; then let us con- 
ider on the broad vie of the act which of the two conſtructions 
will moſt probably attain that end. If the Legiſlature had thought 
that the oath of the captain alone would have been ſufficient, they 
would have required nothing more: but they have ſuperadded a 
certificate to ſuch oath. Nowa certificate wx vi termini imports 
that the party certifying knows the facts that he certifies. This is 
like a character of a ſervant: if you wiſh to have any information. 
beſides che teſtiwony of the ſervant himſelf, to whom would you 
apply? To the new maſter Who is ignorant upon the ſubj ect, or 
to the maſter whom he laſt ſerved? The latter knows the fact 
which he certifies, but the former cannot. So here the owners of 
the ſhips in which the captain formerly ſerved might have certified. 
from their own knowledge, but the owners of the ſhip in queſtion. 
could not. I confeſs indeed that the caſe is not without doubt 
but after the beſt conſideration that I have been able to give, I am. 
of opinion that the certificate which was obtained. in this caſe was 
not ſufficient, becauſe. the Legiſlature! meant. that there ſhould, be. 
the beſt, aſſurance, of. the captain's qualification that could reaſon- 
ably be expected, and the certificate by the new owners, who do 
not of themſelves know the capacity of the captain, adds no weight 
to the teſtimony of the captain himſelf. The argument drawn by 
the defendant s counſel: from the word e has not in 
my opinion been ſatisfactorily uſerrrde N nol od) bo ho 5 
ASHHURST, J. In a caſe where the 51 ye an act of 3 
ment are doubtful, we muſt ſee what were the miſchiels againſt 
which the Legiſlature meant to guard; and endeavour to find out 
che moſt probable means of effecting that purpoſe. It was un- 
aht the intention of the LegHAture to put a check to the 
ih 7. | miſchievous WP? 
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__ againſt 
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1 AGES IN! EASTER TERM” 


. Andre and improvident manner of carrying the) flares t 


the ehh Inter: it was intended that the ſlaves ſhould: have: az 
much ind ulgence as their ſituation would permit, and for that pur- 


poſe it was, amongſt other things, enacted that the captain of 
N every llave ſhip ſhould have a certain qualification gained by his 
experience in the trade, of which the captain is to make oath, 
-and which oath is to be corroborated by the certificate of the 
. owtiers. Now who can certify but thoſe who are ſuppoſed to be 
cognizant of the fact to be certiſied? and who are thoſe but the 
owners of the ſhips in which the captain has performed the ſer- 
vices out of which the qualification ariſes? It is therefore a more 
rational conſtruction of this act of parliament that the owners of 
the reſpective ſhips in which the captain has gained this qualification 
ſhould certify that he has ſo ſerved than that the owners of the 
ſhip in which he is about to be engaged ſhould certify. a fact, the 
truth of which they cannot know. With regard to the ſuppoſed 
refuſal of the former owners to certify; moſt probably they will 
in all caſes certify unlefs there be ſome real objection to the 
captain; and if there de ſuch an e he has no e 
complain. N 9 


Guest, J. Ti — this cotta, 3 SE. ks 


oceurred in my mind. We muſt decide according to the intention 


of the Legiſlature which is to be collected from the general 
object of the act and from the particular words uſed; in it. The 
object of it was the benefit and melioration of the ſituation of the 
ſlaves as well as the benefit of the owners of the ſlave ſhips. 


There are different regulations in the act as applied to the ſlaves 


the maſter and the owners. For the benefit of the ſlaves and 
the owners it requires that the captain ſhall be a perſon of 


experience in the trade; that he ſhall have either ſerved ene 
voyage as captain, two voyages as ſurgeon, or three as cliief 
mate; and the act ſays that the voyage ſhall not be undertaken 
unleſs the captain ſhall make oath of that fact, and -unleſs' a 


certifieate be obtained atteſted by the refpeCtive owner or owners. 
In ſtrict grammatical conſtruction this certificate muſt be given by 
the owner of the then ſbip, for that is the only ſhip that had been 
before mentioned in that clauſe : but it is abſurd to require the 
certificate of a perſon who cannot know the truth of any part of 
that which he - certifies. But in order to make the elauſe in- 
telligible, I tranſpoſe the words thus * unleſs ſuch maſter c ſhall 


| have made oath that he has already ſerved in ſuch capacity 


| 2” aa dung 
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during one” voyage, or all have ſerved * chief mate of ſurgedn 1 
during the Whole of two voyages, or either as cliief or other © 
mate during three voyages, and delivered in to the colleQor a a 
certificate atteſted by the rgpecfive owner or owners“; then the 
Whole is conſiſtent with the argument uſed on behalf of the de- 
Fendant, and the word © reſpe&ive” -may be applied to the owners 
of the different ſhips in which the captain has ſerved. This Is 
the conſtrucxion which I conceive will beſt effect the purpoſes of 
the Legiſlature, and will be moſt conducive to the benefit of 
the owners and the | flaves. | And this is ſtrengthened by con- 
ſidering that, if che Legiſlature had intended that the owner of 
the ſhip in which the captain was about to be employed ſhould 
certify, they would not have inſertad the word © reſpective.? On 
the whole therefore, though this caſe 1 is not free from doubt; L 
think that this is the true conſtruction of this act of parliament. 
LAWRENCE, J. My opinion has fluctuated during the courſe 
of this argument. The clauſe on which the queſtion ariſes is very 
| inaccurately drawn. The argument as to the hardſhip of the caſe 
had great weight with me; the act is to receive the {ame con- 
ſtruction now as if che queſtion had ariſen foon after the paſſing 
of the act, and no prudence on the part of the maſter. could 
| have g guarded againſt the inconvenience that has been pointed out, 
of the owner of the chip dying before the certificate could be 
obtained: but however we might wiſh to provide for every. 
hardſhip that may occur, we are bound to put that conſtruction on 
the act that the Legiſlature intended. And on the whole Iam of 
opinion that the conſtruction that the Court has put on this act 
is the true one. No ſatisfactory anſwer has been given to the 
defendant's obſervation on the word * reſpective . For though this 
is a general regulation of the flave ſhips, the word © ſhips” in the 
plural number is not uſed in the prior part of this clauſe ; if it had 
occurred, the word “ reſpectiveꝰ might have been referred to 
thoſe ſhips: but the word “ ſhip” 18 there inſerted, and to that 
" reſpeCtive” is inapplicable; but if the word 155 reſpectiveꝰ be 
applied to the owners of the different ſhips i in which the captain 
has before ſerved, then it has an appropriate meaning. Some 
en however was made by the plaintiff's counſel on the words 
a certificate“ in the ſingular number: but that muſt be taken with 
reference to every part of the ſection; for all the three atteſtations 
together may form but one certificate of the captain 8 having 


ſerved three voyages, in che caſe where thoſe three. atteſtations are 
W. 3 D acceflary 
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other ſons 

in tail, re- 

mainder to 
bimſelf in 


B. his only 
ſon a re- 


perſon and 
c as they 
ly appoint; 
granted an 


appointed 


of years in 


caſe came 


an 


A., who was 
life, with re- 


remainder to 
bis firſt and 


fee, ſuffered 
together with 


covery, and 
declared the 
uſes to ſuch 


for ſuch eſtate 
ſhould joiat- 
they jointly 
annuity and 
and granted 
the lands to 
C. for a term 
truſt for the 
grantee— | 
Held that this 
within the 


exception of 
the annuity 


CASES IN EASTER TERM! 


\ Then with. regard to the . if the [Oey 
conſtruction were to prevail the penalty could never be recovered, 
* for. the owner. Who was about to employ the captain would of 


courſe give him a certificate in order to protect himſelf from the 


penalty of the act, and ſuch a certificate would be no additional 


teſt of the captain's qualification; whereas the owners of the 
ſhips in which the captain has ſerved are not intereſted in giving 
a falſe certificate, and they have an opportunity of knowing the 
truth of the facts contained in the certificate. Therefore Jam of 
opinion that the nonſuit ought not to be Wii, apnea 
When Rule Ae 00 

Gibbe, e nid chat this was a caſe of conſiderable 
importance, deſired that the plaintiff might have an opportunity of 
putting this queſtion on the record, and it was agreed that a ſpecial 


verdi&t ſhould be drawn' * in order that a writ of error * be 
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Haiezz againſt W Part. ak another, . 


- Rute" was obtained in the laſt | term, calling on. he plaintiff 
to o ſhew chile why che Judgment v which had been entered Ry 


Fe 


1781 was tenant for ninety-nine 105 if he ſhould fo ke live 
of an undivided moiety of certain eſtates in Kent, remainder to 
truſtees to ſupport contingent remainders, remainder. to his. firſt 


and other ſons in tail, remainder to himſelf in fee ; and as to the 


other undivided moiety he was tenant for life, remainder to truſ- 
tees to preſerve contingent remainders, remainder to his {and 
other ſons 1n tail, remainder to himſelf in fee... In. 1781 Sir E. 
Hales and E. Hales bis only ſon (the other defendant) ſuffered * 


recovery of the firſt moiety, and in 1783 they ſuffered a recovery 5 
of the ſecond; the uſes of the former were declared to be the ſame 


as thoſe to which that motety was before ſubject; the uſes of the 
ſecond were to ſuch perſon and perſons and for ſuch eſtate & and 
upon ſuch truſt &c as Sir E. Hales and his ſon ſhould by any. 
deed &c jointly appoint, and in default of ſuch: appointment. to. 
ſuch uſes, upon ſuch truſts, and for ſuch purpoſes, as the ſame. 


molety was ſubje& to before the recovery. In I Six E. Hale 
and 


i 


1 


TN THE ; THIRTY-SEVENTH YEAR OF GEORGE III. 


aad his ſon in conſideration. of ' 352001. granted to che plaintiff 
an annuity: of 400ʃ. during the joint lives of the grantors and 
the life of the ſurvivor; and by way of ſecurity gave him a bond 
for 64004- and a warrant of attorney to confeſs judgment on the 
bond ; and they executed an indenture in which they limited, ap- 
pointed, granted, and demiſed, both the moieties of the above eſtates 
to J. Harcourt for ninety- nine years in truſt for the plaintiff, A 
3 of. theſe. deeds was enrolled: within the time limited, 
but the preſent rule was obtained on a e of) ome: defects 
in the memorial. it Fo 

The caſe, was in part e in the laſt! term, but it than food 
over in the hopes of a. compromiſe between the parties; that fail- 

ing, the caſe was now argued by, Er/zine, Gibbs, and Migley, againſt 
the rule, and by Lau, Garrow, and Onſſoꝛ in ſupport of it. It 
was admitted that the recovery which was ſuffered of the firſt 
moiety was invalid, for want of a good; tenant to the præcipe, 
and therefore the plaintiff, -relinquiſhed: his claim on that e e 
but the other moiety was of the annual value of 12001. wot. 

Againſt the rule it was contended that this caſe abate the 
words of the exception in the annuity act (a); for that under the 


pointing the fee to ſuch perſon and for [ſuch eſtate as they choſe; 
and that they had exerciſed this power in favor of che plaintiff. 
But at all events they inſiſted that this caſe came within the ſpirit 


chem, the father being tenant for life, remainder to his ſon. in 
tail, with a remainder to himſelf in fee. 15 


On the other hand it was ſaid that this caſe did not fall within 
the exception, becauſe neither Sir Z. Hales nor his ſon was ſeiſed 


for life in poſſeſſion with an ultimate reverſion in fee, expectant 
on tt determination of an eſtate- tail, and the other tenant in 
tail in remainder. The counſel obſerved that in Shrapnel v. 
Vernon (b) Lord Thurlow C. decided that an annuity granted by 
4 mortgagor was excepted out of the annuity act, becauſe, ac- 
cording to the words of that exception, he was ſeiſed, though 
ſeiſed only of an equitable eſtate, from which they argued that 


(2) Which enacts (inter alia) that nothing | the grantor was ſeiſed in fee-ſimple or fee- 
in the act contained ſhall extend * to any | tail in poſſeſſion at the time of the grant 
annuity or rent charge ſecured upon lands | &c." 


of equal or greater anaual value, whereof | (8) 2 Bro, Ch. Caſ. 268, 


7 . it 


recovery ſuffered in 1783. the defendants had the power of aps 


195% 


1707. 
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Hater 
again 


n a 


of that exception, as the two defendants had the whole eſtate i in 


in fee-ſimple or fee- tail in poſſe N jon, the one being only tenant 
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'9 - CASES iN EASTER TERM 
499%. 1 to be decided that this: caſe did not come within the ex. 


— ception, becauſe the words of the exception did not extend to * 
. 


And the grantee himſelf thought this was not an excepted caſe, 
becauſe he N a el an a deteqiwe OP" of the 
_ Hgeedge” i 
Lord KEnYON, Ch. oY When a Sato affects! to grant the 
whole of an eſtate and his power extends only to part, the grant 
may operate on that part over which he had power: here it 
appears that the grantors had no authority to charge one 
of the undivided moieties, but the grantee of the annuity 
is ſatisfied with the other. We are called upon in this caſe 
to decide according to the ſtrict letter of the act of parlia. 
ment: but that is not the true line of conſtruction, for Lord Cole 
ſays gui haret in literd beret in cortice. We muſt therefore con- 
ſider what is the fair meaning of the act; I think the object of 
the Legiſlature was to prevent perſons, who had no marketable 
eſtates, making improvident bargains in granting annuities: but 
they thought that a perſon who could bring a real ſecurity to 
market was not ſubject to ſuch impoſitions, and therefore they 
provided by the laſt clauſe that the act ſhould not extend to any 
annuity ſecured by lands of equal or greater annual value where- 
of the grantor was ſeiſed in fee - ſimple or fee-tail, No What 
eſtate had the grantors of this annuity? They had the power over 
the fee- ſimple; and it ſeems as if Lord Thurlow thought in the 
caſe cited that ſuch a caſe came within the exception of the 2d. 
The grantors had the controul over the eſtate; they went to 
market with a good title, and were not in the ſituation of perſons 
who are induced from the imbecility of their title to grant an 
annuity to a diſadvantage, and the conveyance which they exe- 
cuted was competent to charge the real eſtate. I therefore think 
that this caſe comes -within the fair meaning of the exception in 
the act of parliament, and that this determination will not let in 
any of the inconveniences againſt which the Lenin intended 
to guard. 


Per Curiam „„ Rule diſcharged. 


Nor 


Haus 


N THE THIRTY-SEVENTH YEAR OF GEORGE II. 


The Ee agoinſ The Inhabitants * Fxir wall. 


Rove Hr AR, a pos 85 8 Hearne, and iis family were 
removed by an order of two juſtices from Stoke Lyne to 


Fritwell. The Seſſions on appeal confirmed the order, ſubjec 


to the opinion of this Court on the following caſe. 

Thomas Hearne the pauper s father about twenty-two years ſince 
rented two farms of A. B. in the pariſh of Stone Lyne, the one 
of the yearly value of 351. and the other of the yearly value of 
10ol. During the laſt four months that he occupied the above 
farms he together with his family dwelt in the adjoining pariſh of 
Fritwell in part of a houſe belonging to a near relation who per- 
mitted him to live in it rent free: the houſe conſiſted of two 
ſeparate tenements, one of which the pauper and his family oc- 
cupied together with a barn ſtable and yard appurtenant. He kept 


a team there and drew his corn from his farm at Stoke Lyne- to 


Fritwell, In this ſeparate tenement he coutinued nearly two 
years from his firſt entering into it, but he never occupied any 
lands in the parifh of Fritævell. The ſeparate tenement and uſe 
of the barn ſtable and yard were of the yearly value of 355. or 
thereabouts. He never paid any rent to his relation i in reſpect of 
them, but the relation had all the dung and manure made by the 


; pauper: 8 cattle, and ſpread it upon. his own lands! in an adjoining 
pariſh. | 


Erſkine and Lockbart-v were to have argued in 8 of the 


order of Seſſions; but the Court deſired to hear the other ſide. 

Perceval and Mackaneſs, againſt the order of Seſſions, contended 
on the authority of Rex v. Topcropt (a) and R. v. Knighton (5) 
that in order to gain a ſettlement by renting a tenement of 10/. 
a year, it muſt appear chat the party had . a-right to reſide for 
forty days in the .pariſh where ſome part of the premiſes lies. 
In the firſt.of thoſe caſes the party reſided in another pariſh in 
his lon-in-law's houſe, to which he had removed his own furni- 
ture; and in the ſecond in his father-in-law's houſe, where his 
family and a ſervant lived with him: but neither of thoſe reſi- 
dences was holden ſufficient to confer a ſettlement in the pariſh 
where the reſidence -was. In like manner this was only a per- 


miſſive occupation in this caſe, not as tenant, but Wr out of 


(a) 2 OY: Bott 210. 


; (5) Ante, 2 vol. 48. 


+ ou» 


regard 
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3232 
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May ioth. 


The pauper 
ren ted two 
farms of the 
yearly value 


of 10 l. in the 


pariſh of A. 
and lived 

for 40 days 
with his fa- 
m:lyrent free 


in one of two 


ſe parate tene- 
ments in B. 
of the yearly 
value of 35 3. 
by the per- 
miſſion of a 
relation, who 
occupied the 
other tene- 
ment, receiv- 
ed no rent 
from the 


pauper, but 


had all the 
dung and 
manure made 


by his cattle 
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it ought to be decided that this caſe did not come within' the cr. 
ception, becauſe the words of the exception did not extend to it. 
Aud the grantee himſelf thought this was not an excepted caſe, 
" becauſe he Wen a de: (Rong, a defe@ive end of * 
deeds; 

Lord KENYON, Ch. 4, When a ink affects to "grant the 
Abole of an eſtate and his power extends only to part, the grant 
may operate on that part over which he had power: here it 
appears that the grantors had no authority to charge ons 
of the undivided moieties, but the grantee of the annuity 
is ſatisfied with the other. We are called upon in this caſe 
to decide according to the ſtrict letter of the act of parlia- 
ment: but that is not the true line of eonſtruction, for Lord Cole 
ſays gui haret in literd hæret in cortice. We muſt therefore con- 


ſider what is the fair meaning of the act; I think the object of 


the Legiſlature was to prevent perſons, who had no marketable 
eſtates, making improvident bargains in granting annuities: bur 


they thought that a perſon who could bring a real ſecurity to 


market was not ſubject to ſuch impoſitions, and therefore they 
provided by the laft clauſe that the act ſhould not extend to any 
annuity ſecured by lands of equal or greater annual value where- 
of the grantor was ſeiſed in fee-ſimple or fee-tail, Nom what 
eftate had the grantors of this annuity ? They had the power over 
the fee-fimple; and it ſeems as if Lord Thurlow thought in the 
caſe cited that ſuch a caſe came within the exception. of the act. 
The grantors had the controul over the eſtate; they went to 


market with a good title, and were not in the ſituation of perſons 


who are induced from the imbecility of their title to grant an 
annuity to a diſadvantage, and the conveyance which they exe- 
cuted was competent to charge the real eſtate. I therefore think 
that this caſe comes within the fair meaning of the exception in 


the act of parliament, and that this determination will not let in 


any of the inconveniences n which the Legiſlature intended 
to guard. 


Per Curiam | Fr . Rule diebe e 


1 


N THE THIRTY-SEVENTH YEAR OF GEORGE 111. 


of 


The Kins againſt The Inhabitants of PxrTWBLL.. 


OBERT Hz ARNE, 2 ſon of 7. 1 rg Hearne, and bis family were 
R removed by an order of two juſtices from Stoke Lyne to 


Fritaell. The Seſſions on appeal confirmed the order, ſubject 


to the opinion of this Court on the following caſe, 

Thomas Hearne the pauper's father about twenty-two years ſince 
rented two farms of A. B. in the pariſh of Stone Lyne, the one 
of the yearly value of 357. and the other of the yearly value of 
10 l. During the laſt four months that he occupied the above 
farms he together with his family dwelt in the adjoining pariſh of 
Fritwell in part of a houſe belonging to a near relation who per- 
mitted him to live in it rent free: the houſe conſiſted of two 
ſeparate tenements, one of which the pauper and his family oc- 
cupied together with a barn ſtable and yard appurtenant. He kept 
a team there and drew his corn from his farm at Stoke Lyne to 
Fritwell, In this ſeparate tenement he continued nearly two 
years from his firſt entering into it, but he never occupied any 
lands in the pariſh of Fritwell. The ſeparate tenement and uſe 
of the barn ſtable and yard were of the yearly value of 355. or 
thereabouts. He never paid any rent to his relation in reſpect of 
them, but the relation had all the dung and manure made by the 


i pauper: s cattle, and ſpread it upon. his own lands: in an adjoining 


| . pariſh, 


order of Seſſions ; but the Court defired to hear the other ſide. 

Perceval and Mackancſs, againſt the order of Seſſions, contended 
on the authority of Rex v. Topcropt (a) and R. v. Knighton 65 
hat in order to gain a ſettlement . by renting a tenement of 107. 
a year, it muſt appear that the party had a-77ght to reſide. for 
forty days in the pariſh where ſome part of the premiſes lies. 
In the firſt. of thoſe caſes the party reſided in another pariſh in 
his ſon-in-law's houſe, to which he had removed his own furni- 
ture; and in the ſecond in his father-in-law's houſe, where his 
family and a ſervant lived with him: but neither of thoſe reſi- 
dences was holden ſufficient to confer a ſettlement in the pariſh 
where the reſidence was. In like manner this was only a per- 


miſſive occupation in this caſe, not as tenant, but merely out of 


(a) 2 Conf. s Bott 210. 


(5) Ante, 2 wel, 48. 
Vor. VII. 


Exſcine and Lockbart were to have argued ! in © EY of the ; 
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Wedneſday, 
May 10th, 


The pauper 
ren ted two 
farms of the 
yearly value 
of 10 l. in the 
pariſh of A. 
and lived 

for 40 days 
with his fa- 
mily rent free 


in one of two 
ſeparate tene- 


ments in B. 
of the yearty 
value of 35 3. 
by the per- 
miſſion of -a 
relation, who 
occupied the 
Other tene- 


ment, receiv- 


ed no rent 
from 0 
auper, but 
bad all the 
dung and 
manure made 
by his cattle 


there: ruled 
tbat the pau- 


per gained a 
ſettlement 18 
B. 
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1797. 
— a 
The KING 


"againſt. 
The Rabie. 
anrs of 

zFRITWELL. 


CASES! IN. ERSTER TERM 


cp as a relation. The circumſtance of the houſe 4 a 
into two tenements cannot vary the nature of the occupation. In 
R. v. Citherington (a), where the mortgagee in poſſeſſion aſter- 
wards gave the mortgagor leave to inhabit his houſe upon his 
requeſt, for the. purpoſe - of over-looking ſome repairs, it was holden 


(ce 4 me; to be an occupation. in his own. right. In all theſe cafes, a; 
Wõas ſaid by Lord Kenyon | in R. v. South Ione (3), the party muſt 


occupy, in the relatiof of tenant to the Premiſes.” And though 
the Courts have been of. late years ſtudious to convert that which 
Was formerly conſidered as a tenancy at will into a tenaney 

from year to year, yet chere has been always ſome circumſtance 
indicative .of a more permanent tenure than is to be found in 
this caſe whereon ſuch a conſtruction has been grounded. As in 
the caſe of R. v. Fillong oley (9, where the pauper Was permitted 
by his brother to occupy ; a tenement and ſome land belonging to 


him, which land was tilled and ſown by the pauper; ; -there the 


very nature of ſuch an occupation precluded the idea that the 


Pauper could be turned out of poſſeſſion and deprived of his em- 
blements without a proper notice to quit. This forms a materia 


diſtinction between the two caſes. Here no contract can be pre- 


ſumed from the nature of the occupation; and the holding might 


have been determined at any time without any inj juſtice to the 
Pauper. 8 

Lord KENYON, Ch. J. It is now too late to inquire into 
the propriety of all the deciſions that have been made on the 
ſettlement laws ſince the paſſing of the ſtatute of the 13 & 14 
Car. 2. For even though it ſhould appear on ſuch inquiry 


(which I do not ſuggeſt is the caſe) that the words of that ſtatüte 


have been in ſome inſtances ſtrained, yet as there is a feries of 
decided caſes on the ſubje& we ought not now to depart from 
them. If, when the queſtion firſt aroſe, it had been holden that 
the party muſt have one fingle tenement in the pariſh of the 
annual value of 107., perhaps ſuch a conſtruction of the act 
would have fallen in with the general opinion of mankind. 
However it was long ago decided that it need not be one un- 
divided tenement held under one landlord nor all lying in one 
pariſh, for that diſtinct - tenements held under different landlords 
and lying in ſeveral pariſhes may be joined together, and provided 
they all together Amount to the annual value. of 107, they wil 


(a) Ante, 3 vol, 771. 


(2) FE 5 vol, 667. 


le) Aute, 1 vol. 458- 


.confer 
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confer a ſettlement on the party. And that being once decided, I 1797. 
think it puts an end to this queſtion. Here the pauper's father, — 


The Kine 
ho rented two tenements in Slone Lyne, went to the pariſh of again} 


Fritwell where he entered into part of a houſe, forming a diſtinct =. 1 
|  FrITWELL, 
tenement by itſelf, and belonging to his relation, where he was 
permitted to live, but not as has been argued out of charity. This 
is not like one of the caſes cited where the pauper was taken inte 
the houſe of his ſon-in-law as a lodger; for here were two ſe- 
parate tenements, the whole of one of which he occupied ; and 
Jam not prepared to ſay that his relation could have turned him 
out of poſſeſſion on a day 8 notice. And though it is ſtated in 
the caſe that the pauper paid no rent in money, it appears that 
there Was an equivalent; there Was a quid pro quo; the pauper 
brought all his dung and manure from his other tenements, and 
this relation had the benefit of it. As therefore he was in the 
oceupation of more than 10 J. A year in the whole, and ſome part 
of it lay in the pariſh of F ritwell, I am of opinion that this cafe 
Was properly decided as well by the juſtices Who removed the 
pauper as by thoſe” who confirmed the order on n hearing the 
appeal. 
As HHURST, J. The caly* queſtion here is, what kind of - 0ccu- 
pation this was by the pauper's father ? It ſeems that it may be 
fairly collected from the facts Rated that the parties were in the 
ſituation of landlord and tenant. The former, having one tene- 
ment more than he wanted for himſelf, let the other have it, who 
inſtead of paying his rent in money gave his relation the manure 
chat he brought from a farm in an adjoining pariſh. 
GROSE, J. of: the ſame. opinion. 
LAWRENCE, J. It is ſtated in the eaſe that no rent was paid 
for the tenement in . Fritwell, from which I underſtand merely 
that no money was paid for rent; for the manure ſeems to have 
been given as a compenſation for the uſe of the tenement. And 
I ſhould have no doubt but that a landlord might recover on a 
quantum meruit on ſuch an occupation as the preſent. 
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1797. 
b 


F; My 10th, 


An appeal 
againſt an 
order of re- 
moval may 
be entered at 
the next Seſ- 
ſions but one 
after the or- 


der is execut- 


ed, if there 
be not a rea- 
ſonable time 
between the 
execution of 
the order and 
the next Seſ- 


ſions to make 


inquiries re- 
ſpecting the 
pauper's ſet- 


tlement. 


p 8 ; 1 & 
— ' ; e r 


a heal Kino EY The Juſtice of FLmemns, 


Hs was a rule alling « on. the defendants to ſhew cauſe why 
a mandamus ſhould not ifſue, commanding them to receive 


an appeal againſt an order of two juſtices, by which 2 Kirkban 


and his wife and family were removed from Mold i in the county 
f F lint to Leek in Stafforaſhrre. 

The order was dated on the 24th of September laft, and executed 
on. Monday the 3d of October at four o'clock in the afternoon 3 at 
Leek which is at the diſtance of fifty-four miles from Mold, where 
the Flint t/hire \ Seſſions were holden on Thurſday the 6th of Oktober 
No appeal having been entered at thoſe Seſſions, the Juſtices at 
the January Seſſions refuſed to receive the appeal, though it was 
ſtated to them, and now verified by affidavit, that the overſeer of 
Mold who conveyed the Ppaupers to Leek could only ſpeak the 


Welſh language, and that the overſeer at Leek who. received them 
could not underſtand him; that near a week elapſed before the 
pariſh of Leek could gain any information reſpecting the ſetlle- 
ment of the paupers, and conſequently that they were not in a 
ſituation to appeal at the Michaclmas Seſſions. 
Gally obtained a rule for this mandamus in the laft. term. 


On theſe facts 


Leyceſter, who now. ſhewed cauſe againſt it, produced : an affida- 


vit in anſwer : ; in which it was. ſtated that the overſeer of Mold 
when he conveyed the paupers to Leek took one Price with him 
for the purpoſe of explaining the circumſtances of the caſe, and 
who on parting ſaid “ he muſt make the beſt of his way home 
to attend the Seſſions at Meld;" 


it was alſo ſtated that the order 
of removal was not executed before the 3d of October on account 
of the. reſiſtance and. threats of the pauper. Under theſe circum- 
ſtances he contended that the. pariſh of Lee“ ought to have en- 
tered their appeal at the Michaelmas Seſſions, according to the 


caſe of R. v. The Juſtices of Here refordſhire, aute, 3 vol. 504.3 there 


having been a reaſonable interval between. the execution: of the 


order and thoſe Seſſions in which! inquiry might have been made 
relative to the ſettlement of the paupers. 


Lord Kenyon, Ch. J. (ſtopping. Gally in ſupport 7 the * 


We ought not to decide haſtily againſt the words of an act of par- 
liament: but ſome reaſonable time ought to be given to the pariſh 


appealing to enable them to inquire . whether. or not it will be 
9 proper 


\ 
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proper to enter an appeal. In this caſe the order of removal, 
which was made on the 24th of September, was kept in the over- E. . 
ſeer's pocket until the eve of the Seſſions, and was then, executed 1 
at the diſtance of more than fifty miles from the place where the 2165 + 
appeal was to be lodged. And though the Seſſions were hoden 
at Mold on Thurſday, in general they are holden on Tueſday, and 
the overſeers of Leek might fairly have conceived that the Seſſions 
for Flintſhire would be holden. on the very next day after the order 
was executed. Under theſe circumſtances therefore I think that 
the juſtices at the following, Seſſions in January ought to have 
received this appeal, and conſequently that this rule ſhould be made 
abſolute. . e 1 Ws. 
Per Curiam, _ Ea Rule abſolute (a). 
(a) Vid. R. v. Fuftices of Wiltſhire, 2 
 Conſie's Bait, 838; R. v. The Fuftices 
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Cnurrs againſt Becxz rr. V 
© $4 1 TEE May ioth. 


HE art e count of this FOR THC PHY Rated that aka plaintiff Was A parol pro- 
about and intended to ſue out a commiſſion of :bankrupt wed ay | 


the debt of 
againſt J. Harris, who was indebted to him in 500 ., and that another and 


alſo to do 
preparatory thereto he had been put to great expence in pro- ſome other f 
, Rs | 2 | 2 - | | thing is voi 
curing different meetings of Harris's creditors, but that he was by ee 


. ® | , d . 
adviſed not to proſecute ſuch commiſſion but to proceed at law for The lied 


the recovery of his debt; and that he had ſued out a ſpecial bee 
capias ad ſatisfaciendum againſt Harris &c; whereupon in con- two parts of 
ſideration that the plaintiff at the inſtance of the defendant would _ Th 
Tay all further proceedings againſt Harris, and would. accept 

certain bills of exchange drawn or accepted by the defendant for 

a certain part, to wit, 10s, in the pound of his ſaid debt as a. 
ſatisfaction for the whole, the defendant undertook and promiſed 
to give the plaintiff ſuch bills for the ſame and to pay all the 

expences which the plaintiff had been put to in and about the 

ſaid intended commiſſion, the writ, and the meetings of: the 

creditors; that the plaintiff ſtayed all proceedings againſt Harris 

and accepted ſuch bills &c, yet that the defendant had not paid 

the ſaid expences or any part thereof, The ſecond count was 

ſimilar to the firſt, except that it was confined to the coſts of 

ſuing out the writ; and the third count only varied from it 

in this reſpect, Kc it only extended to the coſts of the 


Vor. VII. 6: i2ÞF proceed- 
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CASES IN EASTER TEM 
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proceedings in the intended commiſſion of bankrupt. There wer 
alſo the general counts for GOT pai, and for Is had 4 ne | 
wee. N 


At the trial the plains s counſel Rated this caſe; "I 9 
W who had ſtruck a docket againſt Harris, Was induced 
not to proſecute the commiſſion of bankrupt, but to ſue him at 


law for the recovery of his debt, and having ſued out a writ againſt 


him, ſome of Harris's creditors were anxious to take a com- 
poſition for their debts provided all of them would agree to it; 
and to effect this ſcheme the plaintiff called feveral meetings of 


Harris's ereditors, at the laſt of which a compoſition of 10s, in 


the pound was propoſed, which all the creditors, except the plain- 
tiff, conſented to take: but as the plaintiff had been put to great 


expences in ſtriking the docket againſt Harris, ſuing out a writ, 


and calling the creditors together, he would not agree to take that 
compoſition unleſs thoſe expences were alſo paid, in conſequence 


of which the defendant promiſed to pay thoſe expences and to ac- 


cept bills drawn by the plaintiff on him to the amount of the com- 
poſition. The plaintiff accordingly drew bills on the defendant to 
that amount, which the latter accepted and paid: but the de- 
fendant refuſing to pay the plaintiff's expences, amounting to 
207.135. the plaintiff paid them to the attorney, and brought 
this action to recover the ſame from the defendant on his 
undertaking. But chis undertaking not being in writing, 
Lord Kenyon was of opinion that the caſe came within the 


ſtatute of Frauds (2), and nonſuited the plaintiff on his opening; 


referring to the caſe of Read v. Naſb, 1 Will. 305 A rule nifi was 


obtained in the laſt term to ſet aſide the nonſuit; and when the 
caſe was now called on, the plaintiff's counſel ſaid that even 


though this were a caſe within the ſtatute of Frauds the plaintiff 


might recover on the general count for money paid to the uſe of 
the defendant. 9 

MMingay and Lawes ſhewed cauſe againſt the rule for a new 
trial. The plaintiff is not entitled to recover either under the 
ſpecial or general counts; not under the former; becauſe the 
promiſe not having been reduced to writing the caſe falls within 
the ſtatute of Frauds ; nor under the latter, becauſe this was not 


(a) By ſtat. 3 2. c. 3. . 4. No action | valeſs the agreement upon which ſoch 
Mall be brought whereby to charge the de- | aQtion ſhall be brought or ſome memoraadun 
ſendant upon any ſpecial promiſe to anſwer | or note thereof ſhall be in writing &c- 
for the deht default or miſcarriage of another, | „ 


11 a mnonef 


* 


YEAR OF GEDRGE 1 u. 


money paid to jabs defendant's als; Firſt; in the rſt count it 
appears that this was an undertaking to pay the debt of another ; 
and though it was an engagement to pay only a part of Harris's 
debt, and was alſo a promiſe to do fomething beyond payment of 
part of the debt, the promiſe is equally void under that act, it 

not having been reduced to writing. It is immaterial whether 
the ſuppoſed promiſe be to pay the whole or only a part of the debt 
of another: to decide that a defendant ſhall not be charged with 
the debt of another en a ſuppoſed parol promiſe to pay the 


whole of it, but yet that he maybe charged with a part of the debt 


on ſuch a promiſe, would be eſtablithing a diſtinQion that would 


defeat che object of the ſtatute of Frauds. And if this promiſe be 


void as to part under the ftatute, as the agreement is entire, the 
plaintiff cannot recover on any part of ' it, as was expreſsly deter- 
mined in Lord Lexington v. Clarke, 2 Ventr. 223. This objection 
equally - applies to the other two ſpecial counts and alſo to the 
general counts. But another anſwer _ be given. to the general 


count for money paid: it was not money paid to the uſe of the 


defendant who never was liable to the payment of theſe ſums, 


but for the uſe of the FO | n who alone was anf nn 


for them. 


HOT, 


Gibbs, and Wigley, in fupport of the alle Though the original 


promiſe to pay 10s. in the- pound of Harris's debt were within 


the ſtatute of Frauds, yet as the defendant afterwards accepted 
bills, in writing, drawn on him by the plaintiff for that com- 
poſition, that was a promiſe in writing ſufficient to take the cafe 
out of the ſtatute. But if that were otherwi fe, there is no teaſon 
why the plaintiff ſhould not recover on the other part of the 


defendant's undertaking, which alone is now controverted, for 


the promiſe to pay the expences of the commiſſion, the meetings, 
and the former writ, was not a promiſe to pay the debt of another, 
ſince Harris was not liable tothe payment of any of thoſe ex- 
pences. And in Read v. Naſh (a) it was holden that a promiſe 
by the defendant, in conſideration that the plaintiff would with- 
draw his record in an action of aſſault againſt another perſon, to 
Pay a certain ſum of money and the coſts, was not within the 
ſtatute of Frauds. JVilkams v. Lepee, 3 Burr. 1886, and 2 Wii. 


308. 


ſpecial counts, he may recover on the general count for money 


en en 673d rt botigaat 
paid 


But even if the plaintiff cannot recover on either of the 
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Enerka 


againſt 
BaCKETT. 


plaintiff, not the defendant, was bound to pay theſe. expences. 
LAwWRENCE, J. It is clear that the plaintiff cannot recover on 
the ſpecial counts. Then the queſtion is, Whether on the tranf- 


(CASES: IN EA 8 TER. rEE Uu 1 
paid to 1 the: uſe of the Fe For if the agreement cannot 


* DEN d to becauſe it was not reduced to writing, it muſt be 
laid out of the caſe; and then the caſe i 1s ſimply this, the plaintiff % 
has paid a ſum of money. for the defendant, and therefore he may 


recover it back again in an action for money paid to the ule 
of the defendant. a Ainierd 
Lord KENYON, Ch. J. When this oi came on to Ps tried, 


J referred to the caſe of Read v. Naſh, to ſhew that this was 


a caſe within the ſtatute of Frauds : and though the Court 
ruled that that caſe itſelf was not within the ſtatute, what, was 
ſaid by Lord Ch. J. Lee is deciſive to ſhew, that this promiſe is 
void by the ſtatute. That was an action not founded on any 
debt but for an aſſault; and he ſaid * ohnſon was not a debtor; 


the cauſe was not tried; he did not appear to be guilty of any 


default or miſcarriage ; there might have been a verdict for him 


if the cauſe had been tried; he never was liable to the particular 


debt damages or coſts.” Whereas i in this caſe Harris was indebted 
to the plaintiff, and the defendant undertook to pay part of that debt 
and to pay certain other expences. The promiſe therefore was 


certainly void in part by the ſtatute; and the agreement being entire, 


the plaintiff cannot now ſeparate it and recover on one. part of the 
agreement, the other being void. And if that agreement be void, 


there. is an end of the caſe; for where there i is an expreſs promile, 


another promiſe cannot be implied. I lament extremely that 
exceptions were ever introduced in conftruing the ſtatute of 
Frauds ; it is a very beneficial ſtatute, and if the Courts had at 
firſt abided by the ſtrict letter of the att it would have prevented 


a multitude of ſuits that have ſince been brought. 


.Grosx, J. It ſeems admitted that part of this promiſe 3 18 Ve 


by the ſtatute : but it was one indiviſible contract, and the plaintiff | 
cannot recover on any part. Then it is urged that the plaintiff 


may recover on the general count: but in order to ſupport that 


count there ſhould be evidence of the Plaintitt having paid a ſum 


of money that the defendant was bound to pay ; whereas here the 


: « Py 


action as ſtated he can ſupport the general count for money paid 


to the uſe of the defendant? The defendant's was not a promiſe 


to pay the attorney but to pay the plaintiff the expences that he had 


incurred: but the plaintiff was "oniginally. liable to pay theſe ex- 
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pences to his-own attorney; and when he paid them he only Ty 
his own debt; therefore this cannot be conſidered as 'money paid 
to o the uſe of the defendant. | 


Rule diſcharged. 


 CailLanD againſt Craneion. 


HIS was an action on a policy of infurance on the life of 

a perſon who lately died in Scotland, and it was brought in 
Middleſex. The defendant changed the venue (a) to London, on 
the uſual affidavit that the cauſe of action aroſe wholly in Lon- 
don. After which a rule was obtained calling on the defendant 
to ſhew cauſe why the former rule for changing the venue to 
London ſhould not be diſcharged, on the ground that the venue 
had been "improperly removed to London, becauſe the fact ſworn 
to by the defendant could not poſſibly be true, namely, that the 


whole cauſe of action aroſe in London, the Hp whoſe life was 
inſured having died in Scotland. 


The Court were now of opinion that the ventfe ſhould not have 5 


been originally removed from Middleſex to London for the reaſon 
abovementioned; and therefore they made this 


Holroyd indupport-of che rule. 
Giles againſt it. 


Thy (a) Vid. Howarth v. Willett, 2 Str. I os. 


| tr. 1 q 1 v. 7 evers, anke, 2 vol. 275. 
Andr. 66; Kiri v. Bread, Say. 7. and-Wat- 


_ Hanzrs againſ STAPLETON. 


THis was an application under the 17 Geo. z. c. 26 to ſet aide 
A judgment on a warrant of attorney for ſecuring an an- 
nnity, becauſe a clauſe of redemption contained in the body of 
| the deed whereby the annuity was granted was not inſerted in 
the memorial, 
Mingay and Ruſſell — cauſe againſt the rule in the laſt 
term; and endeavoured to diſtinguiſh this from the caſe of 
Seen v. Purchaſe (5), on the ground that the clauſe of redemp- 


tion was there indorſed by way of memorandum on the back of 


the deed ſecuring the annuity, and Was | conlidered as a diſtinet 


„„ e 4, vl. 5. 
vos, . 1 38 TONY 


BECKETT, 


.on the uſual 


"aGon aroſe 


 anothercoun- 
ty, the Court 


| Rule abſolute. 


205 


1797. 
CHATZ&R 
againſt 


Thur/day 
May 11 th. 


If the venue 
be changed 
from A. to B, 


affidavit that 
the cauſe of 


wholly in B., 
when in fact 
part of the 
cauſe of ac- 
tion aroſe in 


will order 
the venue to 
be brought 
back to A, 


Thurſday, 
May I ith. 


A clauſe of 
redem ption 
contained in 
the body of 
an annuity 
deed muſt be 
inſerted in 
the memo- 
rial. 
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or's attorney undertook to make the me- 


Thurſday, 
May 11th. 


Though 


„ 


been irregu- 
larly ſigned 
without fil- 
ing com mon 
bail for the 
defendant 
according to 
the ſtatute 


till after the 


ſucceeding 
term after 
the writ was 
returnable . 
and after the 
judgment 
itſelf has 
been entered 
up, yet the 
defendant 
having given. 
2 cognovit is 
eſtopped 
from ohject- 


ing to the ir- 


regularity, if 
before the 
time of mak- 
ing ſuch ob- 
jection the 
plaintiff has 
filed common 
bail nunc pro 
tune. 
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tin though forming. part of the fame 3 a the 


act of Parliament requires that a memorial of FOR inſtrument 
&c. ſhall be enrolled. rn F 

Te Court then ordered the caſe to ſtand over dl this . 
ſaying that there was a ſimilar PEN then pending in the 
Court of Exchequer. | 

Mingay and Garrow ſhewed cauſe again on this day, and re- 
lied on the ſame diſtinction which was taken before. But 

The Court ſaid that the caſe of Stedman v. Purchaſe could not 
be diſtinguiſhed from the preſent in ſubſtance; and that the ſame 
opinion had been given upon a ſimilar caſe in another Court. 

RW was to have Pn" in ſupport of the rule. 

Rule abſolute (a. 


| of his own PO CUE $ miſcondodt. Tbe 
Court upon this did not at firſt" make the 
rule abſolute, but ordered. the matter 10 
| ſtand over for the grantor's attorney to ex- 
plein this charge againſt him; which vas 
aſterwards explained, and ww the ru} 
was made abſolute. 


| (a) vid. Dalmer v. Barnard, poft.—It 
was further urged in ſapport of the judg- 
ment and again{ this rule that the grant- | 


morial and "would not let the grantee's 
attorney ſee it, and therefore if it were de- 
fective the grantor ſhould not avail himſelf 


Davis against Hovenes. 


8PINASSE obtained a rule calling on the plaintiff to ſhew cauſe 
why the judgment which had been ſigned in this cauſe 
ſhould not be ſet aſide, and the goods levied under an execution 
iſſued under ſuch judgment reſtored to the defendant, It appeared 
that the writ was returnable in 7. rinity,. term laſt, at which time 
the defendant gave a cognovit, but judgment had not been ſigned | 
till Hilary term laſt, after which in the ſame term common 
bail was filed. This he contended to be irregular according to 
the caſe of Smith v. Painter (c), where It was held that the plain- 


tiff cannot file common bail according to the flatute after the 


ſueceeding term after the writ is returnable, . ' Whereas here that 


time was not only paffed, but common bail was not filed and 


confequently the appearance of the defendant was not d recorded 
tall after the judgment had been entered up. 75 

Erſkine, contra, admitted the irregularity, but contended that the 
defendant was eſtopped from objeRting | to it, after baving admitted 
the juſtice of the demand by giving a cognovit. And he faid that it 
was ſufficient that the Judgment no now Ay © on the record to 


00 Ante, 2 1 J'S. 


10 bare 
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have been regularly entered up, the plaintiff's having ſince filed 1797. 


common bail nunc pro tunc for the defendant. «7 Me: 
And of this TT" were the Court, 5 againft 


. Rule diſcharged (a). 1 


=o In Walker v. Woolley, H. 37 Gee. 3. | been done at the requeſt of the defendant 
B. R. judgment had been ſigned upon a | to ſave expence, the Court granted leave to 
cognovit without firſt filing a bill; which | file the bill nunc pro tunc, and directed the 
was holden io be irregular-: but it having | defendant to pay all the coſts, 


HARRISON againſt JACKSON, SYKES, ana RusHroRTrH. %, 


E was an action of covenant upon an agreement of three Ons puree 
Cannot bin 
parts ſtated in the declaration to have been made on the the other 


10th of July 1794 between the defendants, deſcribing them as 3 7 
merchants and partners of the firſt part, W. and Fe Harriſon of | 4 
the ſecond part, and the plaintiff of the third part, of one g 1 
part of which ſaid agreement, as being ſealed with the ſeal of 1 
the ſaid V. Syhes for himſelf and the other two defendants, the 1 
plaintiff made a profert in court. The declaration then ſtated © 1 
the agreement and covenant of the defendants, the ſubj ect-matter 
of which agreement and covenant appeared on the agreement 
to be a partnerſhip tranſaction on the part of the defendants, 
and to have been entered into on a full and valuable conſider- 
ation received by them as partners. The declaration then ſtated 
the breach of covenant, whereby the plaintiff had ſuſtained da- 
mage to the amount found by the jury. 

Io this declaration the defendants pleaded that the agreement 
was not the deed of the defendants. Iflue being joined, the cauſe 
was tried at the ſittings - after Hilary term 1797 before Lord 
Kenyon at Guildhall, when the jury found a verdict for the plain- 
tiff damages 4. 771. 135. 94d. and coſts 40 f., ſubject to the opi- 
nion of this Court on the following caſe. 

The defendants were partners. The agreement ſtated in the 
declaration was produced; and the ſubſcribing witneſs proved 
that it was executed in his preſence by the defendant Syhes i in the 
following form; —“ For Jackſon, Self, and  Rufhforth ; M. Sykes: 
But neither Jackſon or Ruſbforth was preſent at the execution. 
The queſtion for the opinion of the Court was, whether ſuch 
execution of the agreement by the defendant Vier were binding 
on the other defendants Jaeger and POO. 
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Hap RISON 
againſt 


\ JacK80n, 


\ CASES: IN- EASTER TERM - 


Dale for the plaintiff. As the deed was executed hs one 
partner in a partnerſhip tranſaction for a full and valuable conſider- 


ation received by all the partners, it is binding on them although 


they were not all preſent. One piece of wax may ſerve for 
all the grantors if every one put his ſeal on the ſame piece of wax, 


or another do fo for them.“ Perk. ef. 134. In Mears v. Sero- 


cold (a), the defendant pleaded non eſt factum to an action brought 
on a joint and ſeveral bond; at the trial it appeared that Jackſon 


Was in partnerſhip with Serocold when the bond was given, and 
that the conſideration of the bond was a partnerſhip debt due from 


Jacllſon and Serocold to the plaintiff, and; that Jackſon firſt executed 
the bond for Serocold, and then for himſelf; Lord Mansfield ruled 
that for a partnerſhip debt one partner had authority to execute 

a bond for another, and thereupon directed a verdict for the plain- 
tiff. Now that is a ftronger caſe than the preſent, becauſe there 
the action was brought againſt the partner. who did not execute 
the bond and not agaiiift him who did, the bond being ſeyeral a as 


well as joint. In the caſe of ſimple contract debts it will be al- 


raitted that one partner may bind the reſt by his own adds. 10 
the inſtance of drawing and accepting bills it is in every day 
practice. So, if an action be brought againſt ſeveral perſons, one 


may enter an appearance for the reſt, which may in its conſe- - 


quences lead to a judgment againſt all. Then in point of 
reaſon: there is no objection to one partner binding the others by. 
a deed in a partnerſhip concern where the conſideration money 


is applied to the benefit ef all the partners. And in ſome in- 
ſtances it would be highly inconvenient if- one partner had not 
that power; as where the partners are at a diſtance from each 


other and a creditor preſſed one of them for a ſecurity for his 
gebt, if that one had the power of binding the others by a deed, 


it might prevent the partnerſhip effects being ſeized in execution 


by a creditor who would not be ſatisfied with a leſs ſecurity than 
a deed. And though in Ball v. Dunſterville- and another (6), 
where one partner executed a deed for himſelf and his partner 
in the preſence of the other, the Court laid ſtreſs on the laſt circum- 
ſtance, it may be obſerved that that was only a partnerſhip in that 
ſingle tranſaction, whereas here the defendants were general part- 
ners. But however limited in this reſpe& may be the power of 
partners not coriſtituted ſuch' by deed, if this were a partnerſhip 


| (a) Sittings] in: Eaſter Term 1785 at Guild. | (8) Ante, 4 vol. 313. 
hall, cor. Lord Mansfield Ch. J. hs 
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conſtituted by deed, that gave authority to all the partners to bind 
one another by deed. 


Giles for the defendants. It not appearing in this * that 
Sykes, who executed the deed for himſelf and his partners, bad 


any authority from the others to bind them by deed, it muſt 


be a that he had no ſuch authority; the execution therefore, 
as far as it affects them, muſt reſt wholly on the general power, 
which is incident to the relation of partners. But the law recog- 
nizes no ſuch general power, by which one partner may bind 


the reſt by deed. In this reſpe& the inſtance of one partner acting 


for the others 1s analogous to the cale of an agent acting for his 
principal, who cannot bind his principal by deed without being 
authoriſed by deed ſo to do. Com. Dig. Attorney (C. 1.) and 
(C. 5.) Neither can an attorney, who is only authoriſed by parol, 


make a feoffment and livery. 2 Rol. Abr. 8. R. pl. g.; or a leaſe 
for years; 3 Bac. Abr. 408. In the caſe of Horſley v. Ruſb and 


Toſſon (a), which was an action of covenant on a charter - party, 
to which the defendants pleaded the general iſſue, it appearing 


that the deed was executed by G. Deoyer, by order and for 
account of Meſſrs. Ruſh and 'Tolfon,” but that Dwyer had only 


a verbal authority from the defendants to execute the charte:- 
party, Lord Kenyon held that the action could not be maintained; 
for that a deed could not be executed by an agent ſo as to bind 
the principal unleſs he were authoriſed by deed under ſeal, and 
that though one partner might bind another by written inſtru- 
ments he could not do ſo by deed without a ſpecial power under 
Jeal for that purpoſe. This is diſtinguiſhable from the caſe of 
Mears v. Serocold; for there perhaps one partner was authoriſed to 
execute the deed for the reſt; and in the caſe of Ball v. Dunſter- 
ville the execution by one was in the preſence of the other, on which 
circumſtance the Court principally relied. And independently of 
authorities, it would be attended with miſchievous conſequences 
if one partner could bind the others by deed, for that would affect 
not only the partnerſhip effects hut it would alſo bind the lands 
of the other partners even in the hands of their heirs. 

Dampier in reply. This is not like the caſe of an agent 8 
for his principal, for he cannot bind the principal beyond the 
ſcope of the particular power given to him: but the power that 
each Partner has ariſes out of the intereſt that he has in the 
partnerſhip concerns and from the dominion that he has over the 


(a) Guildhall, Sitt. hs Mich, 1788, 


Vol. VII. 3H partner- 


\ 


2210 


1797. 
— 


 Harnison 


again 
Jackson. 


4 


Friday, 


May lch. 


f an iaſur- 


ance be ef- 
fected on 


fruit, and 


the policy. 
contain tne 
sſuval me- 

morandum, 


2 corn, fruit 


&c. warrant- 
ed free from 


average unleſs general or the ſhip be ſtranded,” and the ſhip be in fact ſtrauded in the courſe of 


c ASESG IN EASTER. TERM: 


partairikly effects. And in anſwer to the argument that if one 


partner may bind another by deed he may affectthe lands of that 


other even in the hands of the heir, it may be remarked that the 


ſame conſequence may follow from permitting one partner to 
enter an appearance to an action for the others, ſince the 
judgment to be figned 1 in ſuch action will equally bind the 1 
of the other partners. 

Lord KENYoON, Ch. J. I ſhould be ſorry to have it 0 | 
that this caſe was reſerved from the leaſt particle of doubt that 
I had on the ſubject: the parties came to niſi prius with the 
facts admitted on both ſides; for if the cafe had been opened 


there, I ſhould certainly have given a deciſive opinion againſt 


the plaintiff, The law of merchants is part of the law of the 


land; and in mercantile tranſactions, in drawing and accepting 


bills of exchange, it never was doubted but that one partner 


might bind the reſt. But the power of binding each other by 


deed is now for the firſt time inſiſted on except in the nĩſi prius 
caſe cited, the fas of which are not ſufficiently diſcloſed to en- 
able me to judge of it's propriety. Then it was ſaid that, if this 
partnerſhip were conſtituted by writing under ſeal, that gave 


authority to each to bind the others by deed: but I deny that 


conſequence juſt as poſitively as the former; for a general part- 
nerſhip agreement, though under ſeal, does not authoriſe the 


partners to execute deeds for each other, unleſs a particular power 


be given for that purpoſe. This would be a moſt alarming doctrine 


to hold out to the mercantile world; if one partner could bind 


the others by ſuch .a deed as the preſent, it would extend to the 
caſe of mortgages, and would enable a partner to give to a 


favourite creditor a real lien on the eftates of the other partners. 


Per Curiam, CE Poſtea to the defendants. 


Bug NE TT againſt KENSINGTON. 


HIS was an action by the aſſured againſt the underwiter on 

a policy of inſurance on fruit on board the ſhip Commerce 
at and from Malaga and Velez Malaga to Plymouth and Porlſ- 
mouth; in which was contained the uſual memorandum, whereb) 
corn, Giſh, ſalt, fruit, flour, and ſeed were warranted free from 
average unleſs general or the /hip ſhould be firanded &c. 


the 


voyage, the underwriters ate liable for an average. loſs ariſing from the pecile of the ſeas, though no part 


of the loſs ariſe from the act of ſtran ding. Ihe 
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« The plaintiff by his declaration averred that the ſhip ſet ſail -1795. 
for Malaga on her intended voyage, but by the perils of the ſea — 


r ͤ TTT 
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Buanerr | 
a29as flranded bulged and deſtroyed, and the goods on board were of 1 
wholly loſt to the plaintiff c. ren. q 


At the trial before Mr. Juſtice Lawrence and a ect] jury at 
the fittings at Guildball after laſt Michaelmas term, the jury found 
a verdict for the plaintiff, ſubject to the opinion of the Court on 
the following caſe. 

The plaintiff on the 15th 3 1795 cauſed. the ao 
in queſtion to be made upon a cargo of fruit on board the ſhip 
Commerce. The defendant ſubſcribed the ſame for 150/, The 
plaintiff was intereſted in the cargo beyond the amount of the 
ſum infured, and the aſſurance was effected in his name, and 
for his benefit. On the zoth November 1794 the ſhip failed 
with convoy from Malaga with her cargo conſiſting of oranges 
and lemons to be delivered at Port/mouth and Plymouth, and after- 
wards parted with her convoy in a gale of wind. On the 29th 
January 1795 in the courſe of her voyage ſhe arrived off Scilly, 
and between the hours of ſeven and nine on the morning of that 
day ſtruck upon a ſunken rock about three leagues and a half from 

the land of Scilly; but ſhe did not remain on the rock, but in 
conſequence of the ſtriking thereon ſeveral of her planks were 
ſtarted, and the water immediately after lowed into the hold and 
over the cargo, and continued to increaſe in the hold for about 
three hours'and an half. About twelve o'clock on the fame day 
the ſhip was ſtranded upon the Beach at Scilly. She was ſo 
ſtranded by the captain under the directions of a pilot, who had 
come on board her from the ſhore, in order to ſave the ſhip and 
cargo. The ſhip continued fome time upon the Beach, during 
which the water again flowed in and over part of the cargo at the 
return of the tide, The ſhip afterwards proceeded. on her voyage, 
and arrived at P/ymouth on the 24th February following with the 
greateft part of her cargo. The cargo of fruit was very much 
damaged, and a ſmall part thereof left at Scilly, being entirely 
unfit for uſe. The /hip received no damage in conſequence of the 
Nranding. The damage the received was entirely from the rock 
on which ſhe ſtruck: part of the damage the cargo received was 
occaſioned by the water flowing into the ſhip previous to her 
being laid on the Beach, and part was occafioned by the water 
that flowed in ſubſequent to the time of her being laid on the 
Beach, But the cauſe 'of the water flowing in aroſe entirely 
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CASES IN EASTER- TERM: 


from the ſhip friking on the rock, and not from any: miſchief g "0 
to the ſhip by the ſtranding. The queſtions were, firſt, Whether 
the plaintiff were entitled to recover for all the damage received by 
the cargo ? if he were, then the verdiQwas to ftand ; or ſecondly, | 
Whether the plaintiff were entitled to receive for ſuch part only of 
the damage as was occaſioned to the cargo by the water that 
flowed in- ſubſequent to the time of the ſhip being laid on the 
beach in that caſe a verdi& was to be entered for. But if 
the Court ſhould 'be of opinion that the plaintiff was not entitled 
to recover any thing, then a verdict was to be entered for the 
defendant, 
The defendant paid the general average into court. 
This cauſe was firſt tried at the ſittings at Guildhall after Mi- 
 chaelmas term 1795; when one of the queſtions made was, Whe. 
ther the ſhip had been {tranded within the meaning of the Policy? 
the plaintiff then contending that any grounding and fixing of 
the ſhip was a ſtranding; and the defendant inſiſting that nothing 


Was to be deemed a ſtranding, unleſs ſuch a fixing of the veſſel 


-on the ground as that the cargo or the voyage was thereby 
loſt, and not as in the preſent caſe where the ſhip got off 
and afterwards reached her deſtined port with her cargo. Upon 
that occaſion the Jury found a verdict for the defendant, ſay- 
ing, that they thought it was not a franding the veſſel got of 
the ground and proſecuted her voyage ; but that Aranding cant 
av here ſhe took to the ground and bulged, ſo as Yo be incapable 


of proceeding . on her voyage. A motion was made for a new 
trial in the ſucceeding term, upon the ground that what was a 


ſtranding was a queſtion of law, and that the jury had found 
their verdict upon a miſapprehenſion of the law as applied to this 
cafe. The queſtion was much diſcuſſed at the bar: and Lord 
Kenyon ſaid that he ſhould have conſidered this as a ſtranding; | 


but he had left it to the Jury, not as a matter of law, but as to 
what was the meaning among merchants of a mercantile word 
in a mercantile inſtrument. The Court thought ät a caſe of 
great doubt and conſequence, and directed a new. trial; de- 
firing. to hear what evidence could be adduced of the — 
3 which had obtained in- this reſpect. 


Upon the ſecond trial Lord Kenyon left it to dis Jury to fig 


the fact of ſtranding one way or the other; the parties having 
agreed, if that point were aſcertained. in favour of the plaintiff, te 


leave the amount of the damage to arbitration, - But the Juy 
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Aelivered: their verdict in writing as tenor; 6 We think tis 1797. | 
u accident attended with all the inconveniences of a ſtranding; . 
« and therefore think that the plaintiff f is entitled to a particular 1075 ; 
« ag well as to a general average.” Upon this a new trial was 7 he 
afterwards obtained in Eaſler term 36 Geo. 3. on the ground that 
the Jury had omitted to find the very point in iſſue, namely, 
whether the ſhip were or were not ſtranded. 

The cauſe went to trial a third time, when the Jury found that 
the veſſel was ſtranded, but that the damage did not ariſe from 
the ſtranding, and therefore they found for the defendant. Upon 
which a rule was obtained in Mzchaetmas term 37 Geo, 3. calling 

upon the defendant to ſhew cauſe why the verdict ſhould not be 
ſet aſide; againſt which the defendant's counſel ſhewed cauſe, 
inſiſting upon the neceſſity of the plaintiff's proving that the 
damage aroſe from the ſtranding in order to entitle himſelf 
to recover; whereas it appeared to have proceeded from the 
periſhable nature of the commodity inſured, or from that and 
other previous cauſes combined. But the plaintiff's counſel ob- 
jected to the verdict on the ground of furpriſe; having under- 
ſtood that the only queſtion intended to be agitated at the trial 
was, Whether there had been a ſtranding or not? and that ff 
a ſtranding, the amount of the damage was to be left to an arbi- 
trator to determine; he was not prepared at the time with evidence 
to ſhew that the damage had ariſen from the ſtranding, which 
otherwiſe he could have done, and therefore requeſted to have | 
an opportunity of bringing forward that part of his caſe, And the 
Court aſſenting to the propriety of that requeſt made the rule 
abſolute for a new trial; Lord Kenyon, Ch. J. at the ſame time 
intimating a ſtrong opinion that if the loſs happened from any 
peril inſured againſt, and the ſhip were at any time ſtranded in the 
Proſecution, of the voyage, the particular average loſs ought at 
any rate to be-paid by the underwriter, upon the confirugion 
of the words of the memorandum i in the policy. | 

Upon che fourth trial the Jury feund the facts as ſtated in the 
caſe abovementioned. And in the laſt term Cowper argued for the 
plaintiff, and Scarlett for: the. defendant, when the Court directed 
a ſecond argument; and accordingly on this day it was argued 
by Park for the plaintiff, and. Eyſtine for the defendant.” | 

Arguments for. the plaintzff. . The fact of ſtranding being now 
found for the Plaintiff, the queſtion is reſolved into what is the 

„ Uue conſtruction of the memorandum in the policy. This, 
Vor. VII. 3 1 9 55 though 
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CASES IN EASTER TERM | 


| thou 1 a nite inſtrument, muſt like all other ws con. 
tracts be conſtrued by courts of law according to general legal 


rules, unleſs. there has been an uniform uſage giving it a certain 
meaning, as part of the law merchant: hut no ſuch uſage exiſts, 
as was declared by a ſpecial Jury of merchants at Guildhall te 


Lord Kenyon in a caſe hereafter mentioned, of Bowring v. Elnſſie, 
upon a ſimilar queſtion in 1790, and none ſuch is found by the 


preſent caſe. The general rule, as Rated by Lord Kenyon in the 
caſe laſt referred to, for conſtruing written inſtruments contain- 


ing exceptions, is this; © to let the exception control the inſtru- 


ment as far as the words of it extend, and no further, and then 
upon the caſe being taken out of the letter of the exception, the 
body of the inſtrument operates in full force.” To apply that to 


the preſent caſe; by the. general terms of the policy the under- 


writer would be liable for average loſſes on fruit as well as on 


| any other goods : : but by the memorandum an exception is made 
to ſuch a reſponſibility. in the caſe of fruit &c. except in two 


caſes, viz. where the average is general, or where the ſhip is 
ſtranded, Therefore if the perils of the ſea be ſo great as to 


_ occaſion a ſtranding, the-caſe being taken out of the letter of the 


exception, it leaves the queſtion to be' governed by the general 
words as if no ſuch exception had' been made. The excepting 


clauſe was firſt introduced in 1749, and might have been more 


properly expreſſed by ſaying * free from particular average unleſs 
the ſhip be ſtranded; which would conſequently have left the 


underwriter liable in all caſes to general average; and if the ſhip 


were ſtranded, then to particular average. Now | whether the 
words be conſtrued to make a condition or an exception is for 
the preſent purpoſe the ſame thing; in the one caſe the condition 


has been performed, in the other the excepted caſe has happened. 


Not only the grammatical conſtruction is in favour of the plaintiff, 


but it is alſo warranted by the reaſon of the thing. The' clauſe 
was framed upon the principle of mutual conceſſion between the 


aſſured and the underwriters. By the one it was admitted: that 
certain commodities, being of a periſhable nature, were more 
likely to be rendered uſeleſs in the | courſe of 'a voyage by 

their own . deteriorating qualities than by the common' perils of 3 
the ſea ; ; and therefore they agreed not to charge the -under- 


writers for particular average loſſes which common experience 


ſhewed were more generally to be attributed to internal defects than 


to external injuries. On the other hand the underwriters con- 
ſented 


— 


e THE THIRTY-SEVENTH YEAR OF GEORGE IN. 21; 1 


Pr that if the perils of the ſea were 1⁰ great 26 to cauſe 3 1797. 
ſtranding, they would attribute the injury to this probable and . 
viſible cauſe rather than to the other preſumptive one; becauſe again 
from the very nature of the thing it would be Ace „ 
great difficulty litigation and expence to diſtinguiſh how much 

of the loſs was attributable to the one and how much to the 

other cauſe. Beſides, it is in favour of the underwriter that the 

ſhip ſhould be ſtranded rather than that there ſhould be a total 

Joſs, for which he would at all events be liable to the whole extent 

of the value inſured : it was therefore his intereſt 1 in this inſtance 

to let in the general operation of the policy, as an encouragement 

to thoſe concerned to ſave as much of the cargo as poſſible, rather 

than endeavour to convert every fuch misfortune into a total 

loſs. As to the objection that this may open a door to fraud by 
holding gut a temptation to ſtrand the ſhip deſignedly when 

the commodity has been before materially injured; it is ſuffi= 

cient to ſay that whether the ſtranding be bond fide or not is always 

a queſtion of evidence: and there is as ſtrong an objection on the 

other ſide, for if this conſtruction do not prevail, every caſe of a 
ſtranding will be turned into a total loſs; in which caſe the. 
fraud will be more difficult to detect. The caſes in Which this 
particular point has come in judgment have alſo adopted the 

ſame conſtruction on this branch of the clauſe in queſtion. Can : 
tillon v. The London Aſſurance Company (e), which was in 1 754. 

is entitled to the more weight becauſe it may be couſidered as a 

cotemporaneous deciſion on the meaning of it. There Lord Ch. 

Juſt. Ryder confidered-it in the nature of 4 condition, and that 

by the ſhip's being ſtranded the aſſured was let in to prove his 
wWdhole partial loſs. N appears clearly from the report of the ſame 

caſe in Magent (4) that. the damage could not have ariſen from 

the mere act of ſtranding; for it is there ſtated that the ſhip 1 in 

going down. the river Thames merely touched the ground; and 

yet the average loſs which the underwriters were condemned to 

Pay was, as he ſtates, conſiderable. . No new trial was moved 

for, but that conſtruction has been acquieſced in ever ſince: 

for from that time the Inſurance Companies have ſtruck out the 
words“ or the ſhip be ſtranded” from their policies. The queſtion 

Joes not appear to have occurred again till the caſe of Bowring v. 
Elmſlie, London Sittings after Trinity 1790, where Lord Kenyon 

ho tried the cauſe ſeems to have been of the ſame opinion with 


(a) Cited in Wilſon v. Smith, 3 Burr. 15 53. 5 (5) 2 Mag. 385. 
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Lond ch. In Ryder (a). The caſe of Wi lon v. Smith 0 u 1 
REIN lied on by the defendant as having eſtabliſhed a different con. 
ee ſtruction upon the exception in the memorandum: but that caſe 
ney is very. diſtinguiſhable from the preſent; for there the queſtion 
aroſe upon the other branch of the exception, namely, where the 
average was general, That was an attempt to recover a partial 
loſs on a cargo of corn ariſing from a ſtorm, in which the ſhip 
was not ſtranded, becauſe there had alſo been a general average 
loſs incurred by cutting away the cable and anchor and running 
into port to refit for the ſafety of the ſhip and cargo. The Coun 
properly held that a {tipulation that the underwriter ſhould be free 
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(a) The following note of that caſe was bable ground for apprehending ferlow dan- 
; 114.0 read ;—*© This was an action upon a policy. | ger. There were not more than five inches 
1 of aſſurance on fiſh on board the ſhip | water in the hold, and the pumps were al 
Nymph from Chalear Bay to her port or | in order; it was in open day, and but. little 
ports of diſcharge in England, Ireland. wind; however it is for you to decide upon 
Portugal, Spain, or Italy, warranted to fail the whole of the evidence whether the cap. 
on or before the 2oth September 1788. The | tain and the crew ated 4ond Ade and ran 
uſual memorandum, by which fiſh, c. the ſhip on ſhore becauſe they really thought 
was warranted free from average, unleſs | ſhe could- not ſafely be got into Malaze. 
general, or the ſhip were ſtranded, was added, | If. you think that they did, theg ariſes 3 
The action was brought to recover an ave- further quetion upon the conftruQion of 
rage loſs ſuſtained by the fiſh, the:ſhip hav- the memorandum at the foot of the policy, 
ing been, as the plaintiff alleged, ſtranded; This like the policy itſelf muſt be inter- 
that is, ſne was in ſuch a leaky condition preted by the uſage of merchants, [The 
that the captain and crew thought it-neceſ- | merchants in court here ſignified to his 
ſary to run her aſhore off Malaga for their Lordſhip. that there was no uſage upon ihe 
own preſervation, thinking i it would be i Tm ſubject; the queſtion had not before Oc- 
poſſible to get her. into port. For 'the:de- | curred, and was now for his gecifion.] 
fendant it was contended that there was v0 His. Lordſhip then obſerved. that the gene- 
neceſſity for running the ſhip on ſhore, but | ral mode of conſtruing deeds to which there 
that it had been done with a fraudulent in- are exceptions is to let the exception control 
tention. Secondly, that ſuppoling the. ſhip the inſtrument as far as the words of it ex- 
to have been -unavoidably ſtranded, the tend and no further; and then upon the 
greater part of the damage ſuſtained by the | caſe being taken out of the letter of the ex- 
fiſh was occaſioned by its having been | ception, the deed operates in full force. 
too long on board and rot by. ay defect in | That agreeably to this rule it. ſeemed to 
or the ſtranding. of «the ſhip. | © him that the ſtrandipg of the ſhip put fiſh 
Lord Kenyon, Ch. J. ſummed up ating in the ſame condition as any other .commo- 
to the Jury, The queſtion in the cauſe | dity not mentioned in the memorandum; 
is whether a partial average can be 762 and the underwriters-were liable for all da- 
covered; and this in the firſt place de- mage ſuſtained. hy it; for otherwiſe there 
pends upon the opinion you ſhall be of with would be very conſiderable difficulty in al- 
leſpect to the ſhip's. having been ſtranded, | certaining bow much of the loſs aroſe by 
I think that the ſhip being on ſhore in the | the perils inſared -againſt, and how mach 
manner ſhe is repreſented to have been | by the periſhable nature of the commodity, 
would be a ſtranding within the meaning | which was the very thing that the meao- 
of the memorardum. But the doubt is randum was intended to prevent. A ver- 
whether the running her on ſhore was done | dict was given for the defendant upon the 
for the beſt, or in execution of a fraudulent | ground- of the ſhip having. been run en 
deſign. The plaintiff's witneſſes ſtate- it ſhore fraudulently.” 
to have been of neceſſity; but on the other . M pete 16406. | 
hand it appears that there was not any pro- Ly | | 
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from average unleſs a general one could not be held to make 
him liable alſo for a ſpecial average. No queſtion of ſtranding 
aroſe there; and what was ſaid by the Court on that ſubject is 
at moft but. ambiguoully expreſſed in favour of the defendant's 
conſtruction, though if it had been much more plainly in his 
4 favour it would-only have amounted to an obiter dictum. Neither 


was there a ſtranding in the caſe of Cocking v. Frazer (a): and 
| what was ſaid by Buller J., that the underwriter in theſe caſes 
had never been held liable but where there had been a total loſs 


of the commodity, was with reference to the facts of the caſe, 
where the aſſured went as for a total loſs, though the commodity 
itſelf, which was fiſh, exiſted, but was in a putrified Rate ; it be- 
ing the very object of the memorandum to guard apainſt the un- 
derwriter's liability under ſuch cireumſtances. The laſt caſe, in 

which the queſtion collaterally aroſe, was that of Mgſbiit v. Luſb- 
ington (): There a mob having ſeized a veſſel laden with corn, 


and ſtranded her, took away part of the cargo; and the Court 


held that the aſſured could not recover upon a count ſtating the 
loſs to be by a ſeizure by people; that word in the policy mean- 
ing the ruling power of the .country, But there Lord Kenyon 
expreſsly ſaid “ that on the meaning of the memorandum he had 
no doubt: It was inſerted, he ſaid, to prevent diſputes; and 


the underwriters thereby expreſsly provided that they ſhall not 


pay any average upon the articles enumerated, unleſs it be ge- 


neral, or the ſhip be ſtranded. That when a ſhip is ſtranded the 


underwriters agree to aſeribe the loſs to the ſtranding, as being 
the moſt probable occaſion of it, though the fact cannot always 
be aſcertained.” It is true that Mr. Juſtice Buller ſaid that the 
aſſured can only recover in ſuch a caſe where the loſs ariſes 
from the ſtranding of the veſſel.” But it does not appear that he 
meant to uſe thoſe words in costradiction to the opinion expreſſed 
by Lord Kenan; but rather in contradiſtinction to loſſes ariſing 
from ſome other independent cauſe, not connected with ſtranding. 
The caſe of Joner v. Schmoll (c) is alſo relied on as ſhewing that 


the aſſured can only entitle himſelf to recover by proving that 
the loſs ſuſtained was a direct and immediate, and not a remote, 


conſequence of the peril inſured. That might apply if the words 
ore: had been that the underwriter would not be liable for the loſs 


* unleſs, by ſtranding” but the words are unleſs the thip be 


(a) F. 25 Goo. 3. Vi. Park on Jnfurance, | (6) Late, 4 vol, 753. 
ak an, 22 and 1 (e) Cited ante, 1 vol. 130, ; 


randed.” 
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1797. Hranded.” „And here the loſs was incurred by the immediate 
5 1 coitfbantrie of a peril inſured againſt, namely, the peril of the 
. a, of which ſtranding was the conſequence. The manner of 
FE: ron. «declaring in this: caſe- is: not that the loſs happened by: ſtranding, I 

but by the perils of the ſea ; although by virtue of the memoran. 
dum it was alſo neceſſary in this caſe to prove a ſtranding; But 
even if the Court had a deubt upon the general conſtruction, the 

plaintiff would ſtill be entitled upon this finding; for there 
no pretence to ſay that the cargo was damaged before the ſhip 
ſtruck on the rock and let in water; and as there was not an in. 
terval of more than ſive hours from that time before the ſhip 
Was ſtranded, it muſt be taken to be all one act, and ſo the lo 
-attributable to the ſtranding. In all probability the greater par 
was ſo, and it is impoſſible to draw the line. The rule of con- 
ſtruction contended for by the plaintiff will obviate any ſuch dif- 

ficulty; whereas according to the defendant's rule he will be | 

Aiable at leaſt for that part of the damage which happened after 
the ſtranding, and. while: the ſhip lay on the nn of 1 it 
impoſſible to form any accurate eſtimate, ' 

Arguments for | the (defendant. *The Gains of the Jury is 
coneluſtve that none of the injury to the cargo is attributable to 
the ſtranding; for though ſome of it happened afterwards, yet 
that is found to have ariſen from the prior accident of the ſhip's 
ſtriking upon a rock. The queſtion therefore comes to this, 
whether if the injury happen from a cauſe for which the uhder- 

writers are not liable for à particular average, and any time after- 
wards in the courſe of the voyage the fhip happen to be ſtranded, 
thougli no injury reſult therefrom to the cargo, the underwriters 
are La Rays | or | whether 19 are N 5 mor ty reſult 
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muſt be conflirued with Hefirencs' to the cottract x of which it is 2 
qualification, | 'By the general terms of the policy the underwriter 
inſures againft the perils of the ſeas: but it was conſidered that 
there were ſome commodities (amongſt | which fruit i is one) ſo ſub- 
Ject to deterioration from their very nature that it was "impolſibl 
in moſt Caſes to aſcertain whether any or how much damage could 
be aſcribed to the perils of the ſea, and how much to it's own 
periſhable: nature: but ſtranding was A miſchief of o notorious 
a kind, that i it was deemed reaſonable to allow of fuch an inveli- 
. gation in that inſtance, becauſe the inquiry could be made re- 
3 1 _ 


» 1 


a 
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cently after the fact, when reaſonable; certainty could be attairied 
-ypon the ſubject. If there be a ſtranding, prima- facie | perhaps 
che underwriters might be held liable for a partial loſs; but this 
ought not to eſtop them from ſhewing that the loſs aroſe from 


ſome other cauſe, as from an inherent defect i in the commodity. 


But if there be a doubt upon the manner in which the exception 


is worded, viz. unleſs the thip be ſtranded, it is fair to con- 


ſtrue it by analogy to other: parts of the ſame inſtrument. Now 
che conſtruction: which: prevails in reſpect to evidence of loſſes in 
general is that the aſſured - hall ſhew that the injury ſuſtained 
reſults immediately from ſome particular peril inſured againſt, 
as was held in Fones v. Schmoll (a). But this is an attempt to 
recover upon a loſs unconnected with the peril inſured againſt. 
The plaintiff ſeeksꝰ to recover an average loſs on fruit on account 
of a damage ſuſtained by the perils of the ſeas; but the under- 
writer has refuſed to undertake againſt ſuch a peril by the ſtipu- 
lation in the memorandum. Then the plaintiff attempts to fix 
him by chewing that che ſhip was ſtranded in the courſe of the 
voyage, although that fact happened after the injury ſuſtained. 
This is contrary to the whole ſpirit of the engagement between 
the parties, which is for: the purpoſe of indemnification, and not 
of wagering. The object of the inſurance is not to indemnify 
the party againſt the happening of the perils themſelves, but 
againſt the injurious conſequences of thoſe perils. But if this 
could be ſuſtained it would follow: that if a partial loſs happened 
by the reſtraint of princes, yet if che ſhip: were afterwards 
ftranded in: the courſe: of her voyage, the aſſured might recover 


although that part of the commodity was not on board at the 
time of the ſtranding. But it cannot be ſuppoſed that ſuch was 
the meaning of the contracting parties. According to the plain- 


tiff's conſtruction the under writer is now in a worſe ſituation in 
this reſpect than he was before the introduction ef the memo- 
randum, although it is admitted to have been introduced for his 
benefit, For- before that, he might have ſhewn that the injury 


complained of did not ariſe from any peril inſured againſt, but 
krom the periſhable nature of the. commodity, even where the 


ſhip had been ſtranded: but it is now contended that he is pre- 
cluded from any ſuch proof; and has agreed, if there be a ſtrand- 
ing in fact, to attribute the damage at all events to that cauſe 
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1797. whereas che very object of the memorandum was to prevent the J 
2 fraud of the aſſured in attributing that damage to the perils f 
. the ſeas, which more probably aroſe from the bad quality of the 
ron. thing inſured. The plaintiff's conſtruction will let in all chat 
fraud whenever there N. to be a ſtranding; and when the 
commodity is in a bad ſtate, it will be a temptation to ſtrand 
the veſſel. But according to the defendant's conſtruction no 
ſuch inconvenience will ariſe. The crew for their own fakes 
are intereſted to prevent a total loſs at ſea; but in the caſe of 
ſtranding they are intereſted to fave themſelves at the expence 
of the ſhip and cargo. The intereſt of the underwriter was 
to prevent that loſs, and to intereſt the crew in ſaving what 
they could by agreeing to pay the average loſs in that caſe whe- 
ther partial or general. This object will be defeated if the un- 
derwriters are bound to pay any other loſs than what ariſes from 
the ſtranding, becauſe it will hold out a temptation to ſtrand in 
many caſes. But whatever doubt might formerly have been en- 
tertained, the caſe of Miſſon v. Smith (a) has now put a judicial 
conſtruction upen the words “ free from average, - unlefs general 
or the ſhip be firanded;” which latter words the Court held 
were an exception, and not a condition, and that the aſſured was 
not entitled to recover a partial loſs on corn, becauſe there had 
alſo been a general average loſs incurred. It is no anſwer to ſay 
that that was not a caſe of ſtranding; becauſe the, ſame. conſtruc- 
tion muſt neceſſarily be put on the ſecond as on the fitſt 
branch of the exception: the term of connexion is the ſame, 
e unleſs general,” or © unleſs the ſhip be ſtranded,“ and ſo Lord 
Manfſield expreſsly conſidered it in giving judgment; for he ſaid 
that © the inſurer is liable for all loſſes ariſing from the ſhip being 
ſtranded.” All other partial loſſes“ he ſaid, © are excluded 
by the expreſs terms of the policy.” And Mer. Juſtice Buller 
gave the ſame opinion in Neſbitt v. Luſbington (b). The loſs to 
be recovered. (he ſaid) muſt be © a direct and immediate conſe- 
quence: of the ſtranding.“ It is true that Lord Kenyon intimated 
a different opinion in that caſe; but it was without -reference to 
the caſe of Wilſon v. Smith, the point not being in judgment be- 
fore the Court. The caſe of Cantillon v. The London Aſſurance 
Company (e) proceeded upon the ground that the damage aroſe 
in conſequenee of the ſtranding; ; for as the caſe 18 reported 
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by ' Magens, the jury confideted it as a conſequence of her having 
pr aground and becoming leaky, though | it was not immediately 
perceived. That 1 is more likely to be an accurate account of the 
caſe than the one mentioned 'by Sir F. Norton for the purpoſe of 
his own argument: and Magen s own opinion of the meaning 
of the memorandum is deciſive in favour of the defendant. As 
to Bowring v. Elmflic, the only queſtion / was, whether the 
ſtranding were or were not fraudulent; and no evidence was 


offered to ſhew that the cargo was damaged by any other 


cauſe than the nn. j Werefore ys Sas could never b 
ariſen. 8 — 
Lord KENYON, Ch. 1. We have had Waste opportunity 
of conſidering and re- conſidering this caſe: but 1 confeſs that, 
though my mind has at times been wavering, it at laſt reſts at the 
point where it firſt ſet out. When this queſtion aroſe and was 
judiciallp decided in 1754, I wiſh, if any doubt had then ariſen 
on the opinion which was then formed by a jury of merchants 


under the directions ef Lord Ch. J. Ryder, that inſtead of . 


lently acquieſcing 1 in that deciſion, the defendant had reſiſted it 


by a motion for a new trial, or that all the underwriters had 
corrected the ambiguous terms of this memorandum. But that opt 
nion was acquieſced 1 in by the parties to that cauſe; and it appears 


that the great Inſurance Companies in London have ſinee left out 
the words in the memorandum * unlefs the ſhip be ftranded,” 


The words of this policy are in general terms, including all 


caſes: then comes this memorandum, © corn, fiſh, ſalt, fruit, flour, 


and ſeed warranted free from average, unleſs general or the ſhip be 
ſtranded.” This therefore lets in a general average; and I do not 
know how to conſtrue the words grammatically, but by ſaying that 
if the ſhip be ſtranded, then it deſtroys the exception and lets 1 in 
the general words of the policy. If a general provifion be made 
in any deed or inſtrument, and it is there faid that certain things 
ſhall be excepted unleſs another thing happen which gives effect 
to the general operation of the deed, if that other thing does 
happen it deſtroys the exception altogether. My two opinions 


that have been referred to, the oue in the nf. prius caſe, and 
the other in Ne bitt v. Luſhington, have no weight with me as 
Judicial authorities, though I confeſs 1 have not been able to ex- 
tricate my mind from the reaſoning That led me to the conclu- 


tion in thoſe caſes. Wirhout enquiring into the reaſons for intro- 


dueing this exception, on the grammatical conſtruction of me 
Vor. VII. . 3h whole 
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| 1797- | whole 1 have no doubt. But let u alſo. conſider . 1 the 1 
8 | caſes decided on this ſubjee. That of Cantillon. v. The Lund 
2 | Aﬀerance Company I take. from a better authority than chat of 
ron. Magens; I take it from Burr. Rep. ag it was cited by Sir F. M- 
ton, who being in poſſeſſion af a great portion of niſi prius buf 
neſs at that time was probably counſel in the cauſe, and who. cited 
it in the preſence of many perſons who could have corrected him 
if he miſrepreſented it. Sir F. Norton ſtated that tbe hip beig 
Aranded (and not merely touching the ground as gurt by 
Magens) the inſured recovered an average loſs,z for (he laid) 
Lord Ch. J. Ryder and a ſpecial jury conſidered it as a a condition, 
and that by the ſhip's being ſtranded the inſurer was let in 
to claim hig whole partial average loſs.” Now that is a judicial 
.decifion on the very point by a ſpecial jury of merehants under 
the directions of a learned judge, acquieſeed in at the time by 
every perſon, and the great Aſſurance Companies in London. alter- 
ing the form of their policies in conſequence of it. Probably the 
private underwriters were aware of it; but they choſe to continue 
f their, policies in the old form in order to run away with the inſu- 
rance buſineſs from the great Companies; ; for if they did not intend 
to be anſwerable for ſuch a loſs, they would have altered the terms 
of this memorandum. Generally ſpeaking if 1 were bound to decide 
between the opinions of Lord Mansfeld and Lord Ch. J. Ryder, 
perhaps I:ſhould be guided by the former in preference to the 
latter: but what fell from him in the caſe of Milſan v. Smith 
was only an obiter dictum ; and 1 confeſs it does not bring con- 
viction-to my mind. With regard to Cockeng v. Fraſer, it is fuk 
ficient to ſay that there was no ſtranding in that caſe: what was 
there ſaid-likewiſe was only an obiter dictum, and I cannot ſub- 
ſcribe to the opinion there given.; it was there ſaid «if the com- 
modity ſpecifically remains, the underwriter i 1s diſcharged :" but 
if fiſh be deteriorated by the accident of ſtrandiag g. J take | it that 
the underwriters would be anſwerable though the article ſpecitt- 
cally remained. It it had been intended that the -underwriters 
ſhould only be anſwerable for the damage that ariſes in conſe- 
-quence of the ſtranding, a a ſmall variation of expreſſion would 
have removed all epi; they would have ſaid «unleſs for 
loſſes ariſing by ſtranding.” But in the body of the policy they 
haye inſured aging all lofſes from ihe cauſes berg damen 
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| cr ontefs the Miß be Aranded; ” fo that if the ſhip'be firanded; the 
| inforers ſay they will be anſwerable for an average loſs.” That ap- CG 
pears to me to be the true ſenſe and the gramitatical conſtruction of Kea 
che policy; and thinking fo, I am bound to give the ſa me opinion 1 ron; 
formerly gave, not becauſe 1 gave chat opinion before but becauſe 
1 am convinced by the reaſoning that led to it, 
Astavasr, J. This memorandum is certainly couched in 
doubtful words; and that being the caſe, the beſt conſtruction 
that can be put on them is that which will prevent litigation. 
As it is difficult to determine, when the ſhip has been ſtranded, 
whether or not the damage to the cargo aroſe from the ſtranding, 
or how much of the damage was owing to that cauſe, it ſeems 
25 if this memorandum were introduced to avoid that enquiry, 
and that when the ſhip has been ſtranded the underwriters 
conſent to aſcribe the loſs to that cauſe, This conftruQtion will 
prevent endleſs ktigation, and it has already been put on the 
memorandum in the caſes of Cantillon v. The Londen Aſſurance 


Company, and Ne 22 v.  Luſhington ; and ſo well ſatisfied were 
the great Aſſurance Companies with the former of thoſe deter- 
minations that they ſtruck theſe words “t or the ſhip be firanded” 
out of their policies in conſequence. of 3 Then thoſe aurhorities 
having decided the point, there is now not only no reaſon to over- 
ſet them but a very ſtrong reaſon to induce us to ſupport them, 
namely, that this conſtruction of the poliey will tend to Prevent, 
litigation. | 
Grose, J. This is an 2 851 for a loſs by the peril of the 
ſeas, for which the defendant fays that he is not anſwerable 
becauſe it is an average loſs on fruit, and that fruit i is within the 
memorandum ; but the plaintiff replies that this caſe is within the 
exception, becauſe the ſhip was ſtranded. And that brings it to 
the true conſtruction of the memorandum and of the exception 
to it, whether the underwriters be or be not liable for an average 
loſs when there is a- ſtranding, though no part of the loſs ariſe 
from the ſtranding of the ſhip. I have had great difficulties in 
bringing my mind to decide this, becauſe the. conſequetce of con- 
| idering «this as an exception to the memorandum, as the words 
import, is this, that if a {hip be ſtranded and the cargo ſuffers 
no damage whatever and afterwards the ſhip meets With bad 
weather and the cargo ſuſtains an average loſs of 90 fer cent., 
the e underwriters are anfwerable for the whole of that average loſs 
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| when. it is admitted that no part of it pela in conſequenoe of 
* —” the ſtranding. Then it becomes neceſſary to conſider-the-words 
49 3 3 4 8 of the policy, the intention: of the parties in introd ucing thoſe 
Wl neo words, and the decided caſes. On the words no doubt can be 
call; they are clear; the inſurers engage that certain articles, of 
which fruit is one, ſhall be free from average except in two caſes, 
one if, it be a general average, the other if the ſhip be ſtranded: 
but if either of. theſe happen, then thoſe articles are not to be 
free from average. Here the ſhip was ſtranded, and. then: accord. 
ing to the words this caſe comes within one of the exceptions, 
Next let us conſider the reaſon for introducing the exception: 
all the articles there enumerated are of a periſhable nature; and 
as it is difficult to aſcertain whether any damage happening to them 
45 aroſe from the ſtranding or from the periſhable nature of the 
articles, the parties ſeem to have agreed that there ſhall be no 
partial average unleſs the ſhip be ſtranded; that is, as was ſaid 
by Lord Kenyon in Ne eſpitt v. Luſhington, in order to avoid a, 
difficult enquiry. they agreed to conſider the loſs to have happened 
In conſequence of the ſtranding. If we were to determine that 
the aſſured could only recover for the loſs that happened. by. the 
ſtranding, it would introduce all that doubt and difficulty that the 
| memorandum intended to remove. Therefore it ſeems to me 
| 1 beſt to decide this caſe on the plain import of the words, not- 
1 _ withſtanding the abſurdity which I at firſt pointed, out will follow, | 


Beſides if the parties had intended that the inſurers ſhould not 

be liable to the average loſs unleſs part of the loſs happened 

by the ſtranding, they would have added words to this effect 
"EM « unleſs part of the loſs happen by the ſtranding,” and the 
-Þ i omiſſion of ſuch words ſtrongly induces me to determine ſtrifly. 
. | according to the words that are inſerted in the memorandum- 


| However this caſe is not without a precedent. On examining 
i the caſes that have been cited on both ſides,, it appears that there 
| is only one decided on the point, Cantillon v. The London Ajjurance 
| 5 Company; for with regard to that of Wilſon v. Smith, it is obſerv- 
able that the ſhip was not ſtranded there. But the, caſe of Can- 
Zi a tillon v. The London Aſſurance Company is the more to be relied on, 


1 becauſe the great Aſſurance Companies have acted upon it ever 
1 ſince. Therefore though I ſhould have had great doubts if the 
14 queſtion had never been determined, I think it is better to: decide 
according to the words of the 18 poliey, eſpecially as that: anheften 
10 1 15 
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js ſupported by. the above caſe, though it is open. to the incon- 
jence to which I at firſt alluded. = 5 


n 
LAWRENCE; J. Although the "INE Fee 1 pes oa he 


damage happened ger the ſtranding, it is alſo found as à fact 
chat the ſhip received no damage in conſequence of the. ftranding ; 
azad if the ſhip: had not been ſtranded, both the ſhip and cargo 
would have been totally loſt. The queſtion therefore is, Whe- 
ther an average loſs 1s payable to any amount, however great, 
from whatever caule the Toſs may ariſe, if the ſhip happen to be 
ſtranded? | Now conſidering how extremely inaccurate a policy of 
inlurance is penned, 1 think that too great ſtreſs ought not to be 
laid on the preciſe words uſed in it. If the exception in the memo- 
randum be conſined to loſſes ariſing from the firanding, it muſt 
be from this conſideration, that otherwile ! It would be a tempt= 
ation to the maſter to ſtrand the ſhip, if any trifling damage were | 
done to the cargo, to enable the aſſured to recover. : On the 
other hand, if nothing. can be recovered from the inſurers bu 
for damage ariling from the ſtranding, it would be the! intereſt of 
the maſter to deſert the thip whenever a firanding happened, and 
then there would be A total Tols. However! in a caſe where the 
words of the policy are Inaccurate, and where there are ineon- 
veniences attending each conſtruction, if the caſe has ever been 
decided I think that we ought to be guided by it. In the. caſe of oh 
Wilſon v. Smith, which was principally relied on for the defendant, | 
Lord Mangfield ſeemed to conſider that the word 4 unleſs” did 
not create a condition but that the meaning of the exception: 
was that the underwriters ſhould only be liable for an average loſs 
in two caſes, one where chere is a general average, the other where 
the damage ariſes from che ſtranding. But in ſo conſidering i it Lord 
Mansfield went beyond the facts of the caſe then before the Court 3. 
for there the queſtion was, Whether the aſſured was entitled to re- 
cover a partial average from the circumſtance of his being entitled, 
to recover a general average ; ; now the words of the exception 
are not warranted free from average © unleſs there be a general, 
average, or unleſs the ſhip. be firanded ;” but warranted free from 
average e unleſs general, or the ſhip be ſtranded; therefore as there 
is a difference 1 in the expreſſion of theſe two exceptions, perhaps it 
may be conſidered as a condition as applied to the ſtranding, 
though it be not a condition as applied to the general average. If 
bo, then there is only one authority i in point, chat of Cantillon v. 
The London Aſſurance Company, in which caſe, accordii ing to the 
report of it in Burrow, it was couſidered that the ſtranding was a 
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May 15 th. 


The Court 
on the ap- 
plication of 
the defend- 
ant's bail 
granted a 
habeas cor- 
pus to the 
ſheriff of H. 
in whoſe cuſ- 
tody the de- 
fendant was 
under a 
charge of 
felony, to 
bring him 
up, in order 
that he might 
be ſurrender- 
ed by his 
bail. But 
the bail muſt 
firſt juſtify to 
entitle them- 
ſelves to 
make ſuch 
an applica» 
tion. 
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condition, and chat the underwriters were liable on the happening 
of that condition. Therefore as the very queſtion has been e nee 
d ceided, I thin it eught to govern” our decifion in this cafe, 
eſpecially as the queſtion ariſes en the conſtruction e an it 
ment * Ae be Ker as a —_— 1 aſſuranee. 
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prides badt been made to the emo 8 State to ſe % 
chere! in order to take his trial. 

* Garrow | in this term qbtained : a role calling on u che Heine to 
ſhew cauſe why a writ. of. habeas corpus mould nat iſſue to. the 
Gerin of Hampſhire, i in -whoſe cuſtody. the defendant Way, com- 
manding him to bring vp the defendant i in order chat his bail 
might ſurrender him, | or, to ſhew cauſe why : an exoneretyr ſhould 
not be entered on the bail-piece, or why procceflings ſhould not 
be ſtayed againſt the bail pending this enquiry. And he referred 
to Mood v. Mitchell (a), where the Court permitted” an exoneretut 
to be entered on the bail-piece, becauſe the defendant being 
under ſentence of tranſportation for a felony, and aQually on 


= him. over 


* 3025 


board a ſhip in the Thames ready to fail, it would have been 


attended with great public inconvenience to bring him up. Allo 
to Merrick v. Nutbe⸗ (3), and Coles v. De Hayn (e), where the 
ſame ching was done in reſpect of alien defendants removed out t of 
the kingdom under the alien bill (2). e 5 

When the motion was firſt made the anfwer given was that 
the bail not having juſtified were not in a condition to make any 
motion; and on that ground the motion was delayed until the 
bail juſtified, when it was renewed. 

 Chambre now ſhewed . cauſe. At all events that part of the 
rule for entering an exoneretur comes too early; j for the ſame 
neceſſity does not exiſt here as in either of the caſes referred to. 
In the one, the defendant was actually under the judgment of the 
law as a felon and in execution. of his- ſentence. -In the other the 


application was indeed made; but the Court rebuley .3 it . 
(a) Ante, 6 vol. 247. 
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| the bail made an affidavit that they were not indemnified nor had 
any of the effects of the defendants in their hands, And finally 
in the laft caſe it was refuled:; 3. and the bail were afterwards held 
liable For the coſts: of the trial, though it it exceeded the (a) ſum 
for which they had got ſecurity. Then as to the firſt part of the 
rule for bringing up the defendant to be ſurrendered, it will give 


riſe to great danger and inconvenience: : it will be uſed as an ex- 


pedient to give felons 1 in cuſtody at a diſtant part of the kingdom b 


an opportunity of Eſcaping z ; or at leaſt it may be practiſed to 
delay juſtice. Theſe conſiderations are of weight in 2 Aa caſe where 


application 18 made to the diſcretion of the Court, and they x were 
thought ſufficient in the caſe of Fowler v. Dunn (5) to induce” 


the Court to reject the application under the' ſame circumſtances 
as exiſted 10 Wood v. Mitchell. ene, ii way 


Lord Krxvox, Ch. J. It is impoſſible at preſent to permit an 


exoneretur to be entered on the bail-piece: that part of the rule 
is at leaſt premature; we to Not. at preſent know that the de- 
fendant will be ſent out of the kingdom. But I cannot ſee any 
objection to the application for the habeas corpus to bring him 
up in order that his bail may ſurrender him. The undertaking 
3 the bail is either to pay the debt or ſurrender the defendant; 
the defendant is ſtill in à condition to be ſurrendered; and the 
bail are deſirous to perform that part of their undertaking. There 
is no pretence therefore for the plaintiff to object to it; nor is 
* any reaſon why the bail ſhould be put in a worſe Ae 
becauſe the defendant is ſuppoſed to have committed a crime, 


againſt which they entered into no ſtipulation with the plaintiff. 


This does not appear to me to be an application to the favour of 


the Court, but is what the bail are entitled to aſk ex debito 


juſtitiæ; and as at preſent adviſed - it ſeems to me to be aimpſta a 
matter of courſe. 1 


Chambre then ollered to a an affidavit, 3 which ds hd, 
Rating that the bail were-indemnified. But by 


The Court. That can make no difference; for if they are in- 
demnified by the defendant himſelf, it may avail them nothing; 
and if by any other perſon, that will be only i the re- 
ſponſibility from one innocent perſon to another. 


Rule abſolute for the 8 corpus. 
The 1 was W brought up and ſurrendered by 


his bail; when the Court committed him to Newgate upon the 


charge of felony. 


(a) Awe, 6 vol. 246. (8) 4 Burr. 2034. 
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Where 4, a 
trader, and 
an officer 1n 
the Eaſ India 
Company's 
ſervice, aſ- 
ſigned his 
privilege, 
confiſting 
of ſhipping 
goods from 
the Eaſt In- 
dies to Eng- 
land, to B, 
for a valu- 
able conſi- 
deration, | 


and in order 


to evade the 
bye laws of 
the Eaſt India 
Company, 
which prohi- 
bits ſuch aſ- 
fignment, the 
goods were 
ſhipped, en- 
tered, ware- 
houſed, and 
ſold by the 
Company in 
A. s name, 
and the pro- 


 ceeds carried 


to his ac- 
count, but® 


before A. re- 
ceived thoſe 


proceeds 


from the 


Company he 


became a 
bankrupt; 
held that his 
aflignees were 
entitled to 
recover the 
amount in an 
action for 
money had 
and received 
againſt the 
Eaft India 
Company, 
who retained 
the ſame; 
this being 
ſuch a poſ- 
ſeſſion of 

« goods and 
« Chattels“ 
in the bank- 


pr operty. 
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Gobbo and another Aſſignees. of 7 8 Canton i a 
- Bankrupt againſ The Easr Ib Company. 


PHE plaintiffs declared in Ae "ol money bad 8 re 
ceived to the uſe of Cameron before. his bankruptcy, and 
alſo for money had and received to the uſe of the plaintiffs his 
aſſignees ſince his bankruptcy. At the trial at the ſittings after 
laſt Michaelmas term at Guildhall the jury found a verdick for the 
plaintiffs for 6641, 1 Ih. 8 d. 6 to the opinion of. this Court 
on the following. caſe. n W t zam e TY 
On the 22d of November- 179 3 Cameron was at Calcutta in 
the Eaft Holes as chief officer of the chip called Prince 5 
Amelia in the ſervice of the Egft India Company, And-a; trader 
within che bankrupt, laws; and being Poſſeſſed af 4 fun, 
of 675 l. he. applied to F 7, aylor of that. place to, receive the 
ſame, and to give him a bill of exchange for the amount upon 
his correſpondents in England, which Taylor agreed to do upon 
Cameron's permitting, him to ſhip in his (Cameron 's) name and as 
his privilege. ſix bales. of piece goods the property of Taylir; 
which Cameron agreed to do. Thereupon Taylor gave Camerom 
a bill of exchange for 675 l. thus; © Dacca 23d November 1793. 
For 675 l. ſterling, twenty days after the final adjuſtment at the 
Eaft India Houſe of the account, private trade of Mr. J. Cameron 
chief officer of the Company's ſhip- the Princeſs Amelia, in which 
are comprized fix bales of goods containing 395 pieces, the ſame 
being delivered in good condition, pleaſe to pay this my firſt of 
exchange | (ſecond and third of the ſame tenor and date not being 
paid) to the order of the ſaid J. Cameron the ſum: of 6751. fter- 
ling, value received, and place the ſame to the account as per advice, 
&c.” Addreſſed to © Sir Henry Fletcher, Bart. Evan Law, Fade 
ward Golding, William Taylor Eſqs. London.” In purſuance of the 
above agreement Taylor ſhipped fix bales of goods his property 
on board the ſaid ſhip, in the name and as the privilege of 
Cameron. Cameron by a deed poll under his hand and feal dated 
22d November 1793 aſſigned to Taylor the ſaid ſix bales to hold 
the ſame and the produce thereof to Taylor his executors &c, to 
the uſe of Cameron und the nocoptanee' of the” aid bil of ex 


rupt as falls within the 21 Fac. 1. c. 19. fn 11. 3 = | be 
o bring a caſe withia that flatute the bankrupt muſt have been a trader when he was in poſe fion of 
1d ũ» 


% * ; 
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change: and after the acceptance thereof then to the uſe of Taylor 
his executors Kc. In the deed poll there was a cov enant on the 
uy of Cameron under the, penalty of 8001. to tranſport and 

convey the goods to London. on board the ſhip the Princ os 
Amelia, and there with all convenient ſpeed after the arrival of 
che ſhip to deliver the ſame into the Company's warchouſes, to be 


fold at their ſale at the riſk and on the account of Taylor. 


The aſſi gnment alſo. contained a power of attorney from Cameron 


Gon bott 
againſt 


The KasT 


Inpra Com- 


TOE, 


authorizing Sir Henry Fletober 8c. for the ſole uſe and benefit of 


Taylor to receive from the Eaſt India Company the money ariſing 


by the ſale of the ſix bales, and to give receipts for the ſame as 


in ſuch caſes is uſual. The ſix bales of goods arrived in Eng- 
land in the ſhip Prince/s Amelia, Cameron during ſuch voyage be- 
ing chief officer thereof, and were delivered into the Eat India 


Company's warehouſe as part of the privilege of Cameron, and 


were ſold as fuch in September and October 1794 at the Com 


pany's ſales of private trade; they produced the net ſum of 
664]. 135. 8 d. which ſum was placed to the credit of Cameron, 
and now remains in the hands of the Company. The bill of ex- 


change given by Taylor for the purchaſe of the goods was duly 


accepted, and was indorſed and paid |: away by J. Camero n to Mr. 


E. Cameron before the bankruptcy of the former; but has been re- 


fuſed payment by the acceptor W. Taylor in conſequence of the 


proceeds of the goods not having been paid to him; Cameron 
became a bankrupt” in November 1794, and on the 27th of that 


month a commiſſion” of bankrupt was duly iſſued | againſt him 


upon the petition of J. Cameron, who was a creditor of Cumeroiꝰs to 
the amount of 1001. before and at the time of his committing 


the act of bankruptey upon which the commiſſion was founded, 


and who continued ſo to be until the ſuing out of the commiſſion. 


The plaintiffs were choſen aſſignees of his eſtate &c. William 


Taylor applied on gth January 1795 at the proper office at the 
Iulia Houſe for an account of the fale of the goods, and claimed to 
receive the ſame under the ſaid aſſignment and letter of attorney; 


but the meſſenger under the commiſſion of bankrupt againft 


Cameron having i in November 1794 given notice to the Eaſ India 
Company of ſuch bankruptcy, they refufed to account and pay 
for the goods to W. Taylor. W. Taylor could not have got the 


produce of the goods from the Eq India Company before Ja- 


2 1795; nor could any alteration have been made in the 
Vol. VII. 3 N 
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of their freighted ſhips,” 
other privileges allowed to the officers of the India ſhips, were 


i cars IN EASTER TERM 


chip 8 bolt" of at the India Houſe. bebe che ee 28 0 

the name of the perſon on whoſe account the goods were ſhipped, | 
received, warehouſed, and ſold. The India Company never pay 
the produce of the goods which have been aſſigned without 


power of attorney from the aſfignor, authoriſing the perſon ſo 


appointed to receive the ſame; and if the party aſſigning die or 
become bankrupt, the Company do not afterwards pay to ſuck 
aſſignee without being indemnified. The officers of the EI 
India Company do notwithſtanding the prohibitory orders of tbe 
Company frequently aſſign the benefit of their privilege by afſipn- 


ments ſimilar to that made by the bankrupt in the preſent caſe, 


Theſe orders were read on the trial, intitled The indulgence of 
« private trade from the United Company of Merchants of Eng. 
* /and trading to the Eaſt Indies to the commanders and officer 
which after ſtating the tonnage and 


to the effect following; © the above tonnage and other allowances 
are to be for the proper uſe and account of the aforeſaid perſons; 


and they are not on any conſideration allowed to diſpoſe of their 


own or make uſe of the privilege of any other perſon hat- 
ſoever, unleſs the Court ſhall at any time think proper to di- 
penſe with the ſame.“ „ The commanders and officers ſhall be 


at liberty to pay any part of the produce of their outwarl 


bound adventure into the Company's caſh in India, for which 
they ſhalt have certificates granted to them on, the Court of Di- 
rectors at the uſual rates of exchange not exceeding 5000! 
ſterling during the courſe of the voyage, to be divided among 


them in the ſame proportions as are now ſettled in reſped to 


their private trade outwards (a).” 

Giles for the plaintiff, The 21 ae 1. r. 19. a upon 
this property as being in the poſſeſſion of the bankrupt at the 
time of the act of bankruptey. By / 11. of that ſtatute « if 
% any perſon or perſons ſhall become baakrupt, and at ſuch time 
„ ſhall by the conſent of the true owner and proprietor have in 


their - poſſeſſion order and diſpoſition any goods or chalet 


„ whereof _— ſhall be reputed owners, and take upon them the 


(a). The caſe was firſt ſtated deſectively i in | the] parties. But the fag Bing 1 admitted t 
not ſhewing that the bankrbpt'was a trader | be ſo, it was agreed tharthe\ſtate'vf the caſe 
at the time when the goods were in his poſ- | ſhould be altered in that reſpect. and the 10 
ſeſion. which the Court thought neceſſary introduced. 
in order to give riſe to the queſtion berween 
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4 fale alteration or diſpoſition as owners,” the commiſſioners may 


fell and diſpoſe of the fame for the benefit of the ereditors. 
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Without minutely examining the various caſes that have been de- againf 


jnto three claſſes; 1t, Where the bankrupt being the original owner 
of goods has transferred the property to another but retained the 
poſſeſſion, there the property has been holden to go to the aſ- 
ſignees; except in particular caſes where an actual delivery of it 

at the time was impoſſible, but a ſymbolical delivery was made. 
Ihe ſecond claſs is where the owner has placed property in 
me hands of the bankrupt for ſome ſpecific purpoſe, as to re- 
pair or work it up, to fell it as a factor, or the like; in which 
caſes the property has been holden not to paſs to the aſſignees, be- 


cauſe it was not in the bankrupt* s poſſeſſion as his own. Thirdly, 


where the property has been placed in the bankrupt's hands by 
another in ſuch a manner and under ſuch circumſtances as to 
make it a appear to the world in general that he was the true owner 
of it, whereby he gains a falſe credit; within which claſs the 
preſent caſe falls. The principal object of the act, as Lord 
Hardwicke ſays in Ryall v. Rowles (a), was to prevent traders 
ga ning a deluſive credit by a falſe appearance of ſubſtance to 
miſlead thoſe who ſhould deal with them. It was once indeed a 

queſtion whether the preamble did not reſtrain the enacting part, 
and confine it's operation to a poſſeſſion of the goods which had 
originally belonged to the bankrupt and were retained by him after 
a conveyance to another. But it was finally ſettled in Mace v. 
Cadell (b) that it did not, but that it extends to the goods of other 
perſons in the hands of the bankrupt. The only queſtion there- 
fore is what ſort of control or poſſeſſion will amount to a reputed 
ownerſhip within the meaning of the ſtatute. It muſt be ſome- 
| thing ſhort of the real ownerſhip, becauſe the word reputed 
is uſed in contradifſtinQion to it; that is, according to Lord Hard- 
wicke in Ryall v. Rowles, Ware a perſon by ſpecious acts of 


N order and diſpoſition gives himſelf an appearance of 
property which he really has not. And accordingly the caſes 
have gone on that ground, that where the appearance of owner- 
{hip in the trader was fuch as to impoſe on the world, the ſtatute 


has attached on the property ſo placed in his hands. Such was 
che caſe in Mace v. Cadell, where the property was 2 2 


(6) 17.392, ) 8 232. 
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termined on this ſtature, it is ſufficient to ſay that they are reſolvable 1 > il 
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CASES! IN EASTER” TERM: 


to kilns, to the reputed huſband in Whoſe name a N FLY , 
was kept, though in truth it belonged to the plaintiff his ſuppoſed 
wife. So here, to all appearance theſe goods were the property 
of Cameron; they were ſhipped, entered, warehouſed, and fold, in 
his name, and. the proceeds carried to his account by. the: Eaſ 
India Company. No dominion could be apparently more com- 
| plete than his; he had the ſale and diſpoſition of it apparently for 
his own benefit. This accords alſo with the very object of the 
parties, which was to impoſe on the Za/? India Company, and 
induce them to believe that the property was Cameron's: but they 
could not impoſe upon the Company without alſo impoſing on 
the reſt of the world; and that very circumſtance. brings the 
caſe within the ſtatute. It cannot now be. objected that the pro- 
duce in the hands of the Company does not come within the 
words of the ſtatute ; becauſe it was holden in Ryall v. Rowles ſa a) 
that choſes in action fall within the deſcription of chattels there oo 
mentioned; and the produce of goods muſt be conſidered j in the 
fame ſituation as if the goods themſelves had remained i in ſpecie. 
Nor can it be objected that no delivery could be made after the 
ale of the goods; for this may be conſidered as a book debt; 
and in the caſe laſt mentioned it was held that in order to make 
good an aſſignment of ſuch ; a choſe f in action, as far a8 might be, 
it was neceſſary to give notice to the debtor ; ; but here no notice 
Was given at the time to the Eaft India Company; * and therefore 
the. parties did not do every thing which they might. have done to 
render the transfer notorious. 
| Lawwes conird. The, property paſſed, 5 the bankrupt to 
Taylor upon a good conſideration in the firſt inſtance ; _and there 
| has been no failure of that c conſideration ſince. It was vot in the 
.contemplation « of either of the contracting parties to commit a 
fraud upon, the bankrupt? 8 creditors, but merely to contravene 
a private bye-law of the Eęſ India Company; and as the Com- 
pany themſelves do not complain of that, no other perſon has a 
right ſo to do. Nor indeed does it appear that Cameron had any 
creditors at the time when the tranſaQion took place; though It 
is ſtated that he was then A trader. The caſe therefore comes 
merely to a queſtion of conſtruction upon the ſtatute of James, 
The miſchief which that act was intended to remedy was certainly 
great; but the remedy being very penal the Courts have always 
| required the caſe to be brought ſtrictly within it. F or which pur- 


1 e Pix. 372. and 1 410. 177. 5 | 
5 11 pode 
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poſe theſe things are neceſſary to be ſhewn; namely, a fraudulent 


* 


poſſeſſion in the bankrupt manifeſted by ſome act of notoriety, 
accompanied with a power of diſpoſition ; the property alſo muſt 
be of that particular ſpecies deſcribed in the ſtatute; and it muſt 

be in his poſſeſſion at the time of the bankruptcy. As to the fact 
ol poſſeſſion, it ſhould ſeem that the preſumption of property 
rather ariſes from the actual than the conſtructive poſſeſſion of 
goods. Here the actual poſſeſſion was firſt in the captain of the 
thip on board of which the goods were, and afterwards in that 
of the Eaſt India Company; the bankrupt never had the actual 


poſſeſſion. But admitting a conſtructive poſſeſſion to be ſufficient, 


yet the preſumption of property cannot ariſe from that alone, un- 
accompanied by notorious acts of -ownerſhip. But poſſeſſion, 
whether actual or conſtructive, is only an equivocal circumſtance, 
capable of explanation, either, firſt, by ſhewing that it w a3 
unavoidable, as in the caſe of a "ſhip at ſea, of which no delivery 
can be made; and therefore the delivery of the grand bill of fale is 


held ſufficient. » Atkinſon v. Maling, ante, 2 vol. 462; or as where 


. the property was too bulky for delivery, Manton v. Moore, ante 67. 
adly. Where the bankrupt has a poſſeſſion for ſome ſpecial purpoſe; 
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as in Collins v. Forber, ante, 3 vol. 366. 3dly. Where his poſſeſſion 


is conſiſtent with the deed under which the property is transferred to 
another, as. in Cadogan V. X. en nett, Coop. f 4 32. Jarma AN. Woo 7 0 ton, 


| ante, | 3 vol. 6 18 « and other caſes of .the ſame deſeription. 7 Athly. 


Where the poſſeſſion of the bankrupt is uſual or cuſtomary, though 
the property is in another; and therefore ſuch poſſeſſion cannot have 
i 0 | © „ © þ : 6 We wo K 3 F . f | 

the effect of deceiving others or inducing them to give a falſe 


credit, as in Atkinſon v. Maling, ante, 2 vol. 40 2. Now this caſe 


comes within all theſe exceptions; for here the bankrupt's poſ- 


ſeſſion was - unavoidable ; becauſe in no other name could the 


goods have been brought home ; it was alſo for the ſpecial purpoſe 
of tranſporting the goods to England, and diſpoſing of them at the 


Company's ſales; it was conſiſtent with the terms of the contract, 


without which it could not have been executed; and it was alſo 
uſual and cuſtomary, and could not from the nature of the thing 


induce a falſe credit to be given to the bankrupt, his poſſeſſion 


being purely conſtructive. And where there is a lien on the 


goods, as there was in this caſe, the creditors cannot be in a better 
ſituation than the bankrupt. Falkener v. Caſe, 1 Bro. Ch. Ca. 125. 
Lord Kenyon, Ch. J. The caſes cited and relied upon by the 


defendant will not be ſhaken eee een eee 
Vor. VII, 1 There 
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There f is no dolabt but that this at ſea may be trensldergl by dhe 
delirery of the grand bill of; ſale, or 


that goods at ſca may be 1 
aſſigned by. a delivery of the bill of lating, - The caſes; in which it 


has been holden that the perſonal chattels of the wife may be 
ſettled in truſtees, will alſo remain in force. How the queſtion a3 
to this laſt claſs of caſes would be now determined, if it were res 
integra, I will not preſume to ſay: I lament that it ever was 


decided that the poſſeſſion and apparent ownerſhip of perſonal 


property may be in one perſon and the title to it in another; for 
I think it would have been better for the public if the poſſeſſion of 
ſuch property (except in the caſe. of factors) were to carry the 


title with it. The caſe. of real property is in a different ſituation; 


no. purchaſers ſatisfied with the mere poſſeſſion of an eſtate; be- 
fore he purchaſes be calls for the title deeds and examines whether 


or not the poſſeſſor be entitled to the eſtate. Nut the poſſeſſion 
of perſonal my Ins ROE the Wo on e which: the 1 5 


relies. ©; 7 od fo oh bac ee 
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appears to me to be a wiſe regulation. It was paſſed when the 
commercial intereſts of this country were extremely well under⸗ 
ſtood, and in a reign when as many wiſe proviſions were made 
for regulating both the internal and external trade of the country 


as were ever made in any equal number of years. And in my 


opinion every act of parliament that tends to prevent fraud oughtto 


receive an extenſive conſtruction and not to be frittered 'away. 
Now let us ſee what this caſe is; Cameron, who was the firſt 


mate of an Euſt India ſhip, had by the indulgence of the EI 


India Company the privilege. of ſending goods in their ſhip to a 


certain amount; by the private regulations of the Zaft India 


Company theſe privileges are only to be for the proper uſe of 


the reſpective officers, and never to be diſpoſed of unleſs the 


Company give ſpecial leave for that purpoſe; it appears alſo that 
Taylor ſhipped theſe goods in Cameron's name and as bis pri- 
vilege; that they were entered in the EH India Company's books 
as Cameron's, and fold as his; it further appears that Taylar never 
could have got poſſeſſion of theſe goods until January 1795, and 
that no alteration as to the name of the owner of the goods could 
have been made either in the ſhip's books or at the Huaia Houſe 
before Cameron's bankruptcy. Now in this caſe there were no 
documents which Taylor could have carried to market for the 
purpoſe of transferring this Property, as in the caſe of bills of 

4 lading⸗ 
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lading: but the actual property was in Cameron one of the officers 
on board this ſhip; and all the evidence of title, on examining 


the Company s books, ſhewed that the property was in Cameron, 
And the queſtion now is, Whether or not this be a caſe within 


the ſtatute 21 Jar. 1. c. 20? If it be not, I really do not know 


hat caſe does come within it. That ſtatute meant that creditors 
ould not be deluded by falſe appearances. In this caſe falſe 
appearances were held out to Cameron's creditors; if they had 
made any enquiries at the ſhip reſpecting the title ta theſe goods, 
it would there have appeared that they were entered as part of 


Cameron's privilege and in his name; if application had been 


made to the Eaft India Company, they would have been informed 


that the goods were Cameron's, becauſe no other perſon ha 40 


right to put goods on board under the head of Cameron's privilege; 
if they bad enquired at the time of the fale, the anſwer would 
ſtill have been the ſame. Suppoſe Cameran had been deſiroud of 
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raiſing money on the credit of theſe goods, the. perſon, advancing 


the money would reaſonably have concluded. that they Were the 
property of Cameron becauſe, they were entered in his name. Ia 
ſhort, in whatever light this is conſidered, the whole is deluſion. 


The parties examining into; Cameron's. right could only have 


concluded that the goods were his property: whereas if the de- 


fendants argument were to prevail, thoſe who truſted to theſe 


appearances would be deluded by finding that another perſon was 


the owner by means of a ſecret tranſaction between Cameras and 


Taylor. Then it was ſaid that all this tranſadion was falr: as 
between Taylor and Cameron it may be ſa; but as he 
Cameron and his creditors it is not fair, but deluſion. Therefore 
it appears to me that Cameron had the poſſeſſion order and diſ- 
poſition of theſe goods within the meaning of the ſtatute and 
within the caſe of Ryall v. Rowles, 1 in which it was decided that 
"hoſes 1 in action were goodr and chattcls within that act. If we 
were to give effect to Taylor's demand in this caſe, we ſhould 
defeat all the proviſions of this act of . parliament, which ought 
rather to be extended in its conſtruction than controlled. 
ASHHURST, J. This caſe appears to me to come direQly with- 
in the words and meaning of the ſtatute of James, the object of 
which was to prevent perſons in trade obtaining falſe credit hy the 
poſſeſſion and apparent ownerſhip ef goods not their own, and there- 


by deluding their creditors, Under theſe elrcumſtances any perſon 


would have advanced money to Cameron on the credit of theſe 
1 5 | E000, 
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"Y he being the oſtenſible owner of them. This 3 is a very 
| beneficial act of parliament; and though individuals may in 
ſome inſtances ſuffer by it, the benefit which the' Public derive | 
from it infinitely outweighs ſuch private inconveniences. 0 
- GRrosx, J. It is always unfortunate when the goods of one 
perſon are taken to pay the debt of another. By this act of par- 
liament if a trader has in his poſſeſſion the goods of another per- 
ſon with the conſent of that other, and has the order and diſ. 


; poſition of them, and the trader becomes a bankrupt, bis con- 


miſſioners may diſpoſe of them for the benefit of his creditor, 


But this act was paſſed in order to prevent a trader's ob- 


taining a falſe and deluſive credit by the poſſeſſion of the goods 
of another; and if by having ſuch poſſeſſion the trader gain 
a falſe credit, the goods are to be diſtributed under this a& to 


dete who may be ſuppoſed to have given him credit. Now this 


caſe comes both within the words and meaning of this act of 
parliament,” Cameron was the reputed owner of the goods, otherwiſe 
they could not have been brought to England in this manner, 
for they were brought here as part of his privilege ; he had the 


order and diſpoſition of them ; they were carried to the Eaſ India 


Company's warehouſe and entered in their books as his property, 


and ſold as his, no notice having been given to any perſon before 


the bankruptey that the goods were not the property of Cameron; 
and the queſtion is, Who is entitled to the produce of them? 
Under this act of parliament the commiſſioners are entitled to 
diſpoſe of it for the benefit of Cameron's creditors. Then it was 


argued that the money in the Eaft India Company s hands was 
not the ſpecies of property that this ſtatute had in view : but it is 


a choſe in action, and it was determined in Ryall v. Rowles that 
a choſe in action is within the proviſions of the act. ; 

| LawRENCE, J. It ſeems to me that the aſſignees are entitled 
to recover the produce of theſe goods on this ground, that Taylor 
cannot have a better title than he would have, if the colour which 
was given to this tranſaction were true. Now ſuppoſing theſe really 
had been the goods of Cameron, and he had agreed to aſſign them 
to 7. aylor on their arrival here, and on Taylor's accepting a bill of 
exchange; on the arrival of the goods and acceptance of the bil 
by Taylor, Cameron ſhould have transferred them to Taylor or to 
his aſſignee; after ſuch transfer Taylor or his agents ſhould either 
have taken actual poſſeſſion of the goods or given notice that they 


were bis property, otherwiſe he enabled Cameron to have the 
| apparent 
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apparent ownerſhip of the goods. When theſe goods were ſold 
at the Loſt Tucia Company': 8 lale, the money was received by the 
Company to the uſe of Cameron; in which caſe, according to Ryall 
v. Rowles, in order to aſſign a choſe in action ſo as to take 


che caſe out of the ſtatute; notice ſhould have been given to the 


| Eft ladia Company. But no ſuch notice was given, and for 
want of it Taylor gave Cameron an opportunity of defrauding 
other perſons by the oſtenſible ownerſhip of the goods. It was 
faid indeed that, even if notice had been given, the Eaſt India 
Company would not have ſuffered any alteration to be made 
in their books before Cameron became a bankrupt: but that is 
immaterial as far as reſpects this caſe; notice might have been 
given notwithſtanding, and the effect of it would have been to 
prevent any perſons who enquired. at the Eaft India-Houſe into 
the title of theſe goods being defrauded, becauſe there they would 
have been informed that the goods were not the property of 
Camerin, though they were entered as his in their books. Such 
notice therefore might have prevented the very fraud againſt 
which the act of parliament intended to guard. But two cafes 
have been much relied on, Collins v. Forbes, and Falkener v. 
Caſe. With regard to the former, I was by no means ſatisfied 


with the deciſion ; it ſtruck me that, when the timber was de- 


livered to the officers of government in Kent's name and for 
his uſe, he had the poſſeſſion and order and diſpoſition of it: 
but the Court proceeded on this ground that the bankrupt had 


only the poſſeſſion of the goods for a ſpecial purpoſe, and had 


not the order and diſpoſition of them. But that is not the caſe 
here; it is not pretended that Cameron had not the order and 
diſpoſition as well as the poſſeſſion of theſe goods. And as to 
Falkener v. Caſe, it was clear that the policy was not in the bank- 
rupt's poſſeſſion, for he had pawned | it to the broker; ; Abd there- 
fore that was not a caſe within the ſtatute 21 Fac. "ap So that 


neither of thoſe two r militates HET our deciſion in this 
caſe, | 2 | L | 


Poſtea to the plaintiffs. 
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The Kino. agoinft J. A. Hazzrs, 


TuIS was a lth on the ſtat. 1 Fac. I. c. 27. for killing 
” two hares with a gun. The conviction, after ſetting forth 


the information, ſummons, plea, and the evidence, concluded 
thus, © Whereupon all and ſingular the premiſes being ſeen ang 
fully underſtood &c, it appears to us the ſaid Juſtices that the fad 
FJ. A. Harris is guilty of the offence charged upon him in and 
by the ſaid information; and thereupon it is conſidered and 
ad} udged by us the ſaid juſtices that the ſajd J. A. Harris be con. 
victed and he is hereby convicted by us the ſaid juſtices by the tel. 
timony of &c, of the offence charged upon him in and by the ſaid 
information according to the form of the ſtatute i in ſuch caſe made 
and provided. By the ſtatute I Fac. 1. c. 27. /- 2. it is enacted that 
every perſon who ſhall ſhoot at kill or deſtroy with any gun &c any | 
hare &c (the ſame being proved &c before two juſtices Gc) ſhall 
be by the ſaid juſtices committed to the common gaol of the ſaid 
county &c for three months unleſs the offender forthwith upon 
conviction pay to the churchwardens of the pariſh where the of- 
fence is committed or the party apprehended to the uſe of the 
poor of the ſaid pariſh the ſum of 20 5. for every hare &c. 

Erſkine, on behalf of the defendant, propoſed to take ſeveral 
objections; 1ſt. That the ſtat. 1 Fac. 1. c. 27. was in this pe 
virtually repealed by the ſtat. 22 & 23 Car. 2. c. 25. 

On a queſtion being then put by the Court, Whether the con- 
viction were not informal for want of an adjudication, 

Garrow, who was to have argued in ſupport of the conviction, 
admitted that this obje&ion was deciſive ; on which 

Lord Kenyon, Ch. J. ſaid, Without agitating the queſtion te- 
peeing the repeal of the ſtatute of James, which need not be 
diſcuſſed in this caſe, I am clearly: of opinion that the conviction 
cannot be ſupported for want of an adjudication. Before the 
caſe of R. v. Vipont (a) there had been determinations both ways; 
but in that caſe it was clearly ſettled that this was a fatal objection. 
L have rather a fuller manuſcript of that caſe than is to be found 


in Burrow's Reports; and according to that Wilmot J. ſaid © The 


other objection, for want of an adjudication, is till more mate- 
rial. A conviction is in the nature of a verdict and judgment 
and therefore it muſt be preciſe and certain. And notwithſtand- 


Ang 
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(a) 2 Burr, 1163. 
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ing fone old caſes in Salkeld (a) and in other books to the con- 


trary, I take it that the judgment is an eſſential point in every 
conviction, let the puniſhment be fixed or not. And ſo it was 
held in R. v. Hawkes (6) on a conviction for deer-ftealing, 


though the penalty there was fixed at gol. certain; and in that 


caſe Mr. Fazaterly cited two caſes to the ſame effect. This matter 
alſo came before the Court in Tr. g Geo. 1. on a conviction on 
the ſtat. 1 Geo. 1. c. 48.; and there the conviction was only ide 
confideratum oft guod conviftus eff 9c; and though that point was 
not there decided, it appears to have been the ſenſe of the Court 
that the conviction was bad for that reaſon. That caſe is reported 
in Modern Caſes in Law and Equity (c) : but it is totally miſtaken 
there, as indeed are nine caſes out of ten in that book,” There- 


fore, without conſidering the other point concerning the virtual 


. repeal of the ſtatute of James which I deſirc to leave untouched, 


I am clearly of opinion that this conviction cannot be ſupported 
for want of an adjudication. 


Per Curiam 


Conviction quaſhed (a . 
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(a) Vid. R. v. Chandler, Salk. 378. 
(5) Vid. 2 Str. 858. 


(4). Another e againſt the ſame 
8 was alfo quaſhed for the ſame ob- 


jection. See alſo R. v. 4. Hall, Cowp, 60; 


(c) Vid, # V, Aſhton, 8 Mod. 175 1 and R. v. Dimpſey, ante 2 vol. 96. 


The KING againſt The Sheriff of SURRY. 


8-4 l 


of * Baker v. Alderman” to ſhew cauſe why the attachment 
which had regularly iſſued againſt the ſheriff for not bringing in 


the body ſhould not be ſet aſide upon payment of coſts, bail hav- 


ing been put in, and no trial having been loſt. 

Reader ſhewed cauſe; and inſiſted on the want of an affidavit 
of merits, which he ſaid was neceſſary to entitle the defendant 
in the cauſe to ſet aſide the attachment; for which he cited a 
caſe from the maſter's notes of the King v. the Bheriff of Surry, 
in a cauſe of Brooke and/others v. Woolley, in Eaſter Term laſt; 
when ſuch an on the part of the defendant applying was 


RvLz had been obtained calling upon the plaintiff in a cauſe 
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May 16th. 


Upon an ap- 
plication to 
ſet aſide an 
attachment 
againſt tbe 
ſheriff for not 
bringing in 
the body, 
bail having 
been put in 
and no trial 
loſt, the 
Court require 


an affidavitof 


merits if ſuch 
application 
come from 
the defend 
ant in the 
cauſe, but 
not if it come 


bond fide RIG the ſherif himſelf, of which fact he muſt make oath, 
But where ſuch attachment has regularly ifſued, the Court will on no account relieve the ſheriff, if it ap- 
2 that he let the defendant out of cuſtody without taking from him ſuch a bail- bond as is required by 


We ſtatute. 
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hotden to be neceſſary. And he ſuggefied that this applietin 
though in the name of the Mieriff,'v was in truth made on the part 
of the defendant. © if iony 21 


Bel, in ſupport of the rule, red that the ſheriff was lending 
his name to the defendant in the original action, but 1 was merely 
endeavouring to relieve himſelf from a reſponſibility which he 
had incurred by his omiſſion. He ſaid that it was prepoſterous 
to call on the ſheriff to make an affidavit of merits, 'of which 
he muſt be ignorant: and he cited Hill v. Bott (a), where the 
Court held' under the ſame circumſtances that the attachment 
ought to be ſet aſide, as the plaintiff was put in the aw fru. | 
ation that he was originally entitled to be in. ee 

Reader obſerved that it did not appear that there was not an 
affidavit of merits in that cafe, though that not being immedi- 
ately in queſtion it was not noticed in the report of the caſe. 

Lord Kenyon, Ch. J. Where the application is really made 
on behalf of the ſheriff, it cannot be expected that he ſhould 
make an affidavit of merits; though if it were an application 
on behalf of the defendant himſelf, we ſhould certainly require 


ſuch an affidavit. But to prevent colluſion in the preſent or any 
future caſe of this kind, we ſhall require an affidavit to be made 


on the part of the ſheriff that this application originated from 


him, and was not made in colluſion with the defendant in the 


cauſe; and if that be done, the plaintiff will have no reaſon to 
complain, as he will be put in the ſame ſituation that he was 
originally entitled to be in. 

The matter ſtood over for the affidavit to be received. from the 
ſheriff, which was accordingly produced and read on a ſubſequent 
day: but it appearing there that the ſheriff had diſcharged the 
defendant out of his cuſtody on his own undertaking to, appear 
and put in bail, and had neglected to take ſuch a bail-bond as 
1s required by the ſtatute, 

The. Court, on this objection being taken, and on conſideration 
of. the caſe of Fuller v. Preſt (b), refuſed to relieve the ſheriff 


who. had been, thus guilty of a breach of his duty ; and there- 
fore 


Diſcharged the rule 


{e) Ante 4 vol. 352. (3) Aus 109, 
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Ave af Hopos o. 


| qr Jeclaration ſtated that on 25th July 10 at Jamaica, 


viz. at London &c. 1 in conſideration that the plaintiff at the 


requeſt of the defendant would enter himſelf as a mariner on 
board the ſhip Neill Malcolm, whereof the defendant was then 
maſter, and bound on a voyage from Jamaica to London, and 
would proceed on the voyage as ſuch mariner, and would do 
his duty as an able ſeaman, the defendant undertook and to the” 


plaintiff promiſed three days after the arrival of the ſaid ſhip Neill | 


Malcolm at London to pay him as ſuch mariner fifty guineas ag 
wages for his ſervice during the voyage. It then ſtated that the 
| plaintiff on the ſame day &c entered on board the ſaid ſhip as a 
mariner to ſerve during the voyage, and that he did accordingly 


ſerve and do his duty on board the ſame until the 29th July 1796, 


at which time the ſhip was on the high ſeas; and although the 
- plaintiff was ready and willing and offered to remain and ſerve 
on board the veſſel & for the reſidue of the voyage, yet the 


ö 


241 


1797. 


— 


Wedniſtay, 
May 17th. - 


The plaintiff 
Cannot reco- 
ver upon a 
written con- 
tract made in 
Jamaica 
which by the 
laws of that 
iſland was 
yoid for want 
of a ſtamp. ' 


| defendant contriving and intending to injure the plaintiff would 
not permit him to remain on board the veſſel, but without any 


reaſonable cauſe and againſt the conſent of the plaintiff diſcharged 
| him from his ſervice as ſuch mariner, and obliged him to quit the 
veſſel. It then tated the ſubſequent arrival of the ſhip at Lon- 


don &c and the refuſal of the defendant to pay the plaintiff. his 
wages; and that in conſequence of ſuch diſmiſſal of the plaintiff 


from the veſſel he had loſt the advantage which would otherwiſe 
have.accrued to him frem ſerving on board during the remainder 
of the voyage. The ſecond count tated that in conſideration 


that the plaintiff at the requeſt of the defendant had entered 


himſelf as a mariner on board the ſaid veſſel on the ſame voyage 
the defendant made his certain note in writing ſubſcribed with his 
hand, and thereby three days aſter the arrival of the ſaid ſhip 
Neill Malcolm at London promiſed to pay the plaintiff by the 
name of William Alves the ſum of fifty guineas if the plaintiff 
did his duty as an able ſeaman: it then ſtated that the plaintiff 


firſt count, There were other counts for work and labour, upon 


A quantum meruit, and upon an account ſtated. 


did accordingly enter, and all the other facts mentioned in the 


CASES: IN EASTER TERM / 


W a . 0 the trial before Lord Kenyon at the ſittings after laſt term at J 

=. Guildhall the plaintiff proved the facts as ſtated in the declaration, 
wb I Kt. ri and produced the note mentioned in the ſecond count, Which was 
OOO and © fanoico 25th ful 1796,” and was in theſe wor, 


_ | bo three days after the arrival of the ſhip Neill Malcolm at Do, 
eee re e, l Ae iy abe if be dos i 
© « ag an able ſeaman;” ſigned © John Hodg ſon.” There was no 


= | ſtamp on the paper, and the defendant gave in evidence a law of | 
Wal ht 'F \ 

= Jamaica paſſed before the date of the note, whereby a certain 

__ | ſtamp was impoſed on all inland bills of exchange and on all pro- 


miſory and other notes (a); and contended that the Paper in 
queſtion not being ſtamped was void by the operation of that law, 
and not being evidence in the country where it was made it could 
not be received in evidence in a court of Juſtice here. And 
1 Lord Kenyon being of that opinion, a verdict was taken for the 
ka | ; 1 plaintiff generally, with leave to the defendant to move to enter 


{008 a nonſuit on that ground. Accordingly Mingay on a former day 
__ _ having obtained a rule for that purpoſe, 


Sarrov and Eſpinaſſe now ſhewed cauſe gain it. itt, Th 
1 1 paper given in evidence was not a promiſory note but an 
1 agreement, and therefore not within the ſcope of the law of 
1 Jamaica. By that agreement the plaintiff undertook for hs 
good conduct as a ſailor during the voyage, and the cap- 
tain in conſideration thereof undertook to pay him fifty guines 
1 for his labour. In Carlos v. Fancourt in error (b), the Court held 
. 5 that a promiſe in writing to pay money on a contingency could 
16 not be declared on as a promiſory note within the 3 & 4 An. 
c. 9. becauſe it was not a negotiable inſtrument; but they allo 
held that it might be declared on as a ſpecial agreement; and 


* 3 


accordingly the declaration in this eaſe 1 is ſo framed. But 2dly, 
if the Court ſhould hold this to be a promiſory note within the 
law in queſtion, till they will not ſuffer the defendant to avail - 
himſelf” of an objection which is merely founded on a revenue 
law in a foreign country, and does not enter into the merits of 
the tranſaction between the parties. The operation of ſuch a 
law is aire local, and has never been holden. proper to be 


a) The ay in queſtion impoſed a 1 | «©, by ſhall be above 88 dad not exceed- 


. duty on „ every piece or ſheet of paper &c ing 50 I., the ſum of 15. 34. when tht 


„on which ſhall be written any inland bill“ ſum ſhall be above 50 J. and not exceed- 
of exchange draft or order & promiſory | ** ing 200 J., the ſum of 14, 8 4. Kc.“ 

«« or other note, where the ſum or value | (5) Ante, 5 vol. 482. 

* expreſſed therein or made payable there- | 


8 „ enforced 


IN THE Traser YEAR OF GEORGE 1 m. 
enforced by E foreign judicature (a). Beſides, Zaly, There! is a 1797. 
count on a quantum meruit; and if the paper could not be yay 
received as evidence of the ſpecial undertaking, then the plaintiff M586. 
was at liberty to prove his actual ſervice for five days on board the wal 
ſhip, and to recover for the value of his labour during that time, 
as it was proved that he did not deſert his duty, but was forced 
out of the ſhip by the defendant's contrivance. 
Mingay, contra, inſiſted that the contraQt was entire, and unleſs 
the plaintiff was entitled to recover for the whole he could not 
recovet at all. In going upon the count for the quantum 
meruit, he will be eſtopped by the defendant's ſhewing that there 
was a contrack 1 in writing. It was never known that where 
a contract being illegally framed cannot be enforced as ſuch, the 
plaintiff can avail bimſelf of the execution of part of it to recover 
pro tanto, | 8 | 
Lord KENYON, Ch. J. This 3 is a promiſory note, though not 
negotiable, and as it is not ſtamped i: cannot be received in 
evidence. Then it 1s ſaid that we cannot take notice of the 
revenue laws of a foreign country: but I think we muſt reſort to 
the laws of the country in which the note was made; and unleſs 
it be good there | it is not obligatory 1 in a court of law here. But 
as there is a count on a quantum meruit, which v was not conſidered 
at the trial, and as the inſtrument could not be given in evidence 
for want of the ſtamp, there muſt be a new trial in order to. give 


the plaintiff an opportunity of recovering on the general count; 
therefore let there be a nee trial. 


Rule abſolute for a new trial. 


() Vi. hor is ſaid by Lord angel in Holman v. June. Crap. 3 343. 


F NAT and others againf M. Ds Garay and F. Dr T. 
| Hay gth. 
| Ecvixo. 


Mo. 
4 


IIS was an 1 of aſſumpſit ; to which the defendants In a plea in 


abatement 
pleaded, in abatement, that the ſuppoſed promiſes, if any that another 


= erſon ought 
ſuch were made, were made by them jointly with one B. De de hive ne 


Caray, and not by them without the ſaid B. De Garay, which faid fd Ws 


3. D 2 defendant, it 

4 ara 1 ſti is not neceſ- 
zy is ſtil alive, to wit, in n Spain; wherefore, e. 1 
And if it 1 pleade venue. 


1 any venue. 2 that ach ether pri i 18: alive, to wit. in Saia, it will be conſidered as pleaded 


6.) 


cAsE G IN EASTER TERM- 


4797. To this plea the plointiff demurred; and Aged for cauſe, 
: 2 — chat no certain venue or place within this kingdom where the ſaid 
BALE | 
. De Garay is alive is alleged or ſhewn in the plea; that the ſaid 
* B. De Garay is in the ſaid plea alleged to be alive in Spain, which 
allegation being of a tranſitory nature ought to have been pleaded 
or averred at the place or venue mentioned in the declaration; 
and that the defendants 1n their plea varied from the place or 
venue mentioned in BY declaration without any neceſſity for ſo 
doing. 
Marryat in ſupport of the Aimee, after premiling chat! in 
every caſe of a tranſitory nature the defendant is bound to follow 
the venue laid in the declaration except in caſes where local matter 
is to be pleaded, objected to the plea, it, Becauſe the fact of 
B. De Garay's being alive was pleaded without any venue lad 
in this kingdom; and 2dly, Becauſe the venue in the plea was a 
departure from the venue in the declaration. Firſt, wherever 2 
material and traverſable fact is pleaded, a venue muſt be alleged; 
and the reaſon given for it in the books is, becauſe in ancient 
times the venire iſſued to the particular Place where the fact hap- 
Pened. Here no venue is laid; for a venue out of the kingdom 
is conſidered in this reſpect as no venue at all. Secondly ; but 
55 the other is a more forcible objection: this is not only a ground 
of demurrer, but before the ſtatute which required the cauſes 
of a demurrer to be i pecified a departure from the venue 
laid in the declaration was not aided by pleading over, though 
the want of a venue was. In Collins v. Sutton, 1 Lev. 149; 
x Sid. 234; and 1 Keb. 8 16, judgment was given for the plain- 
tiff on this ground on the authority of two caſes, the one in 
9 Ed. 4. 46, the other Dixon v. Williams, H. 166 5; in the latter 
of which the judgment for the plaintiff was affirmed on a writ of 
error. Formerly it was doubted whether a matter that aroſe in 
A foreign country could be tried by a jury of this, but that doubt 
was ſoon removed by deciding that the venue is only alleged for 
the ſake of conformity; Dowdale's caſe, 6 Co. 46. 5. but ſtill in 
a tranſitory matter the defendant cannot depart from the venue 
laid in the declaration ; Bridgwater v. Bytbꝛoay, 3 Lu. 11% ; 
In Dal. 18. the plaintiff declared on a bond 3 in London; the de- 
fendant pleaded that it was made at D. in the county of N. and 
it was holden that the Plea was bad. 
Walton, eontrd. 1ſt, Where the objection taken 3 in the plea to 


the writ applies to the perſons ſuing or to thoſe who ought to 
JT | | have 
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vive been joined, it is not neceſſary that there mould be any venus 
it all. adly, If in common caſes a venue be neceſſary, it is not 
neceſſary in this particular caſe where the fact is pleaded in a 


foreign country. 3dly, At all events the venue in this plea may 


refer to the venue in the declaration. Firſt; No venue is neceſſary 
in pleas in abatement, in which reſpect there is a difference be- 


tween pleas in bar and pleas in abatement. If alienage be 


pleaded in bar, it muſt be pleaded with a venue; if pleaded in 
abatement, no venue is neceſſary. Weſt v. Sutton, 2 Lord Raym. 
8533 Pie v. Cooper, 2 Lord Raym. 1243; and Ord v. Howard, 
12 Mod. 125. In Scawen v. Garrelt (a), where the defendant 
pleaded his privilege of attorney of the Common Pleas, it was 
objected that no place was laid where the defendant was at- 


torney, nor where the Court of Common Pleas was: but 


lt, Ch. ]. ſaid that it was not neceſſary, becauſe that being 
a matter concerning the perſon of the defendant ſhould be tried 
where the writ was brought (5). So in Fevens v. The Admini- 
ſtrators of Levemere (e), to debt for rent on an indenture of demiſe 
the defendant pleaded under the ſtatute 32 Hen. 8. c. 16. that 
Levemere was an artificer born out of the obedierice of the king, 
to wit, at Paris in the kingdom of France: one objection was 
that no place was laid where Levemere was an alien artificer ; but it 


I 
1797. 


—— 
Neate 
againſt _ - 
Ds GaRAT. 


was anſwered by tbe Court that that matter ſhould be tried where 


the writ was brought. Again in Nutt v. Mills (d), where the 
defendant pleaded in abatement that before the exhibiting of the 
bill he was knighted, it was objected that there was no venue laid 
where the defendant. was knighted; but Holt, Ch. ]. ſaid “ There 
needs none, becauſe the plea going to the perſon it ſhall be tried 
where the action is laid.” So in Blake v. Dodemead and Wife (e) 
it was holden on a writ of error that on a ſeire facias by baron 
and feme on a judgment recovered by the wife dum ſola the 
plaintiffs need not allege by way of venue where they were 
married: it was inſiſted by the counſel for the defendants in 
error (and their argument was adopted by the Court) that this 
was only a ſurmiſe relating to the perſon of the plaintiff and was 


but in nature of an exception in abatement; and that as to mat- 
ters which go only in abatement of a writ it is not neceſſary to 


lay a venue. If ſo, laying that the other partner B. as ok is 


(a) 2 Lord Raye 123. | (c) 1 Saund. 8. 1 
2) See alſo Williams v. bn, 12 Mod. (4) 2 Lord — 1014. 
55 | 


(% 2 Lord * 1505. and: 2 Str. 775. 
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alive: in Spain may be rejected as ſurpluſage. This plea is alſo 
warranted by a variety of precedents in the ancient as well as 
modern books of entries. Lib. Placitandi, 179 Raft. Entr, 106, l. 


De Ganrar, 5 51 62.4. Pl. 3. and 62. b, Pleas of joint- tenaney; 1. Mod. 


— "Ry 
PI CoCo 
— by — 
IE: 


-=Y un n 
— —_ De. - => E - = — 
2 bom e _ — 75> wh. oo ir are. 
ry 4 — — r CO —— — — 


* — : 
FFP — Ln 
= — — 5 TEE a 
| : 2008 
" — — — 


— — owl = 2 = : 83 + 
— — — - — — > 3 — . 2 — — ſs 22 4 
— * 7 - - f - : — — . — — = = —x*=- Eo — © _ 
* e n 0 Sf 2 2 4 A - a = pt . EX 4 - "20 3 2 : — ” - n 2 —.— 0 — : — = TI — — I — 1 > — — : — — 
rx. + > -w 190 rr — , 3 2 „ r 1 « . A © y — 4 r o — oy — — nb ee — 2 Hs — 2 — R « 2 — 2 — — — — — — — ——— — . — — 
* * 4 Gt, f * 2 n 1 y a 6 p C - . = — 2 n — 7 a 2 * * 2 bn — — — — — 2 — — — — — cnm—_— 2 - 7 — = — — 
na ar - 9 N - &: X >. amends GL WELCH Ru. xx ann 250664 he ALES e 15 r . 4 * 89 — a * — „ U * 2 * . n — — — — — — — — — . H— — — — — * 8 : 
* — + -7 "On — BEEN) Ong * — — — — * E from r —_ >< 3 ns ak rr e Iona wo — — — 2 8 3 ob — nn & Mr "os EIS be — . ve is ow — — — — * 
— 8 DOR "0 OTE ee TIE, 7 Va 5 — « - C D 1 r 8 4 25 * 22 8 2 hb 5 2 . 0 * NINE + r 9 Set new ae ͤ 45. BER el REI ed — 0 
” . Ae * — — F Sh ww 2 A 8 > e Cs L hw Yon 8 7 ans - 48 : F 2 g bY 3 ory 5 = - 
* * OS WS > ” Sy xy v * 2 5 Nw - 
1 S % 2 > 725 * * — 


* 7. —— — 2 " 
— ms a , — — 


«= 4 
TS 
— » = 


—_— * 
5 — 
wi NL. 
— — 24 — = 
— — 8 — — 


— > 


< - ——z- — 
— —— 2 — 


e 


— — — — —— — Cs — — * 2 = 2 2 — * — g _ = = | 

2 8 — _ — bi — N * I 2 r 327-27 pal Por gots { — — —— — — . a ISA 9 SP 925i — yy - — — —ç — — 2 n - — 4 3 _ — 2 8 * | n = | \ | | 

K 2 W. 7 1 8 * oa _ at ps n —ͤ—ͤ— - A — r — v 7 oC ac 4 - 5% = . 71 5 8 ws — r 2 a e * — — A _ * —. — — . m—_ _ — ——— — es — 2 by — - — 5 F=z — = = = . — 2 

* © * 'Y 9 N n * eee a, Ie as * 1 . > = * ABR Et — 2 A . £ > 2 dS WY I" 5 — 8 ä 4s a» ">: 2 vu 2 . — 2 N . — — - - 2 "£2 — — rr — 25 2 — — 

N * Sa EO, ,. r — * 5 WAS * * =. * . oy es a FUE; wo "_— 2 e 2 * 3 ny Tp © _—— © ou La A a — 2 - 7 2 — "a — — 2 — — - — - 

1 a h 2 . * £ _— * > : [4 8 * 2 I 7 by wv — 2 r ef = * 3 12. hr 1 — e 22 A * by. <5 4 ns. w « — 2 ———— — — — — — — —— ä Er mga 3 — — rg — — ot — . 2 - — . | —_—_ \ 
1 "Rac — Ws * FF 2 — s f 1 5 2 N f Rp, * 4 2 2 „r ene 3 5 L 2 S — os 7 — - — 1 =, re dren eh, 2 ; . — — +23 2 ILNG . To ER NI — — —ññ — — WS > —— .. ts nd — 2 — ot — : — * — To _ \ _— 
. * — —— re 5 4 — y C7 a wh 8. K. - Loo yea * * D 7 6 os 3 PA 2 5 * _ 0. = 2 e — bony 1 n r * . . — — 3 Ms —— ve, Sx ee = — — Me 7 ern” ; 3 * 8 * pe : 6 = 
” £ GEL x _— e n r * 88 9 r a * . 4 a * by * s — — 7 * rr „ EW Ts. 9m 3 8 < 2 n = Ac 2 is - As pr - N. ** — * * — * = "4 -% * bo a by — * Fa 
* Ss: 2 - 2 = ” * \ 8 _ 4 ” 1 D. 5 A * * * ar 23 — * * * — A — FX ” Ws . A _ = 1 A -, — 

cond; — - 1 5 1 RMS Os tan" 7 * — 2 . — CEN Lag * * 2 > ana . ay / = I Az n 7 y ah — . - p - K — — — 
Ka 7 f ” — CO © 5 * > J * * = 8 


I - x7 54 oY Ka $4 *- 
g * - . are I AS — * = r 0. net WHEL» Crore boos ng * — S —— Thy =; POEIESS — 2. og — 
# * Pe of : 1 * * „ 4 & = * Ss \ — Mas, ,. „ 2 " 
* 8 r . wo l * Fa 9 1 r 2 5 oy e La eas - - — : Ko Doo nog my ot — 2 8 , >» _— vw Ie p nd — Tn 2 = — A « 4. — 
* . . > e — = * , 4 3 «SE. CAC Eo eo IA eos Cs r Gol For e . . OO OI. As pe MLL rn Nas "pe ons VC * PEE er nn — . 
E : wth | — 3 — et 828 = 6 * neee. —_— P y - OE IRONY r 14 27 * ae res 1 
” - X 


OD SORES 
OS Mi 45g 
Nw 44 


© 4&5) 
7 ** 
1 * ba 
1 
* Tt 
" 
5 9 j 1 
7 £ 
4 * 
* — 
. 
4a 
1 
o N 
#) 
Ll * 
. 
* 


Entr. 19. plea of tenancy in common; Hearne's Pleader, 2. a plea 
of co-executor defendant; 1 Mod. Entr. 10. plea of co- obligor; 
ib. 20. plea of a partnerſhip; and Imp. Iaſtr. Ger. 160. Secondly, 
Where the Court has juriſdiction to try the original queſtion, as they 
have to try the promiſes in this caſe, they have alſo juriſdiction 
to try any collateral fact that ariſes incidentally in the courſe 
of the cauſe, though it ariſe in a foreign country. 6 Co. 4. b. 
a caſe cited in Dowdale's caſe; and ib. 48. a. another. caſe there 
cited. And in Dottin v. Dowrich (a), in debt on bond con- 
ditioned for payment of money on the return of a certain ſhip 
from the Iſle of May to this country, the defendant pleaded that 
the ſhip was on &c ſafe at the Iſle of May in parts beyond the 
ſeas, to wit, at Chudleigh, but that ſhe was diſabled on her voyage 
| &c: On this Lutwiche obſerved that the venue in the plea was 
repugnant and abſurd; that according to ſeveral authorities it was 
unneceſſary, and that he had taken particular notice of this to 
prevent ſuch abſurdities (if poſſible) for the future. In Iderton v. 
Ilderton (b) the defendant having. pleaded in dower ne unques 
accouple, the plaintiff replied that ſhe was married to T. [derton 
at Edinburgh in that part of Great Britain called Scotland, and the 
replication was ruled to be good. Thirdly, If a vehue were neceſſary 
in this plea, the place where B. De Garay is alleged to be alive, to 
wit, in Spain, may be underſtood to be in Middleſex. No other 
county is mentioned, and then this place may be referred to the 
county in the margin. Quarles v. Searle, Cro. Fac. 96; and Sutton 
v. Fenn, 3 Wilf. 339. 

Marryat, in reply, obſerved that moſt FP the 9 cited by te 
defendant on the firſt head were cãſes of pleas to the perſon of the | 
party on record; that the precedents alluded to only ſhewed at 
the moſt the want of a venue in thoſe caſes ; and that the caſe 
of 1lderton v. Ilderton at leaſt proved the neceſſity of adhering to 
the venue laid in the declaration. ” 


The Court took time to conſider of the caſe, and now their 
opinion was delivered, as follows, by - | | 


Lord KENYoON, Ch. 1 Hh who firſt ſtated the 1 It is 


certainly laid down in the books as a general propoſition that ſome 


(0 I 2 699, 700. | (8) 2 H. Bl. Rep. 145+, , 


place 


* 
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place ſhould in _pleading be alleged for every material fac which 
is alleged. and may be. traverſed 3 and that without neceſſity the 


defendant ſhall: not vary from the venue laid in the declaration, 6. . 


as where ſome local matter is pleaded. But to this it is admitted 
that there is an exception, and that there needs no venue where 
matter is pleaded in abatement which concerns the perſon; and, 
to take this caſe out of that exception it has been ſaid that joint- 
tenancy &c. in the plaintiff with another not named is ſuck plea ; 
but that is not the caſe of a ſimilar plea. that tbe de -fendant and 
another not ſued were joint contractors. But this diſtinction is, 
not true; both are pleas concerning the perſon; and Lord Chief 

Baron Comyns in his Digeſt, vol. 1. P. 22, title * Abatement” 
(F. 8), claſſes. the plea of a, perſon not ſued being a Joint contractor 
with the defendant, as a plea in abatement to the perſon of the 
defendant. When this was argued we doubted whether a diſ- 
tintion might not hold, which had formerly been allowed, be- 
tween pleas in abatement'to the perſon of the defendant triable by 
record, and thoſe triable by a jury; in which latter caſe it has 
been holden that there ſhould be a venue in the plea. This the 
Court held in Stephens v. Squire, Carth. 362. which was the 
caſe of an attorney who pleaded his privilege without annexing 
his writ of privilege to his plea; and the plea was holden to 
be bad for want of à venue, as it was not a matter triable by. the 
record. The like was determined in Faulener v. Annis in 
I Ventr. 264. where the privilege of Chancery was held to be ill- 
pleaded without a venue. But however this might have been 


formerly, it will not now be neceſſary to diſcuſs it, ſince the 


the ſtatute of Queen Anne has directed that the venue ſhall come 
from the body of the county. In conſequence of which it is laid 
down by Eyre, Ch. J. in the caſe of Ilderton v. Ilderton, 2 H. Black- 
fone 161. that the principle now is, that the place laid in the 
declaration draws to it the trial of every thing that is tranſitory ; 
and it ſhould ſeem that neither forms of pleading nor ancient 
rules of pleading eſtabliſhed upon a different principle ought now 
to prevail: and that ſince a defendant who pleads a matter ariſing 
in a foreign country would be obliged to lay the ſame venue as 
laid in the declaration, the repeating that venue, or laying no 
venue at all, is a diſtinction without a difference. And upon 
theſe principles that Court decided that a replication to a plea of 
ne unques accouple, ſtating the marriage to have been at Edinburgh 
in Scotland, without laying * venue in England. Was a good re- 
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The third 


clauſe of the 
annuity act 
requiring that 
in every deed, 
&c. the conſi- 
deration (hall 
be really and 
bona fide 
ſtated, means 
the confider- 
ation paid for 
the annuity, 
which is 
thereby re- 
qoi ed to be 
in money only: 
and if ſuch 
conſideration 
money be 
pars 71 Nan 


2 


Kated in A 
deed, and it 

is not ſuſh- - 
cient to ſtate 
that it was 


paid by the 
priuci al. 


ation .of this ſecond objection fails. 
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plicitiony" or” that as the inſerting it in the replication. would be 
nugatory, the want of it can do no harm. On the authority 51 
his caſe which ſtands on the Principles of ſound ſenſe, this plea 
is good, notwithſtanding there is no venue alleget. 

With reſpect to the ſecond objection, if the plea be good not- 
withſtanding the want of a venue, the alleging the facts of the plea 
in a foreign country will not vitiate the plea; for the ground on 
which ſuch objection has prevailed is, that the ſtating a thing to 
have happened 1 in a foreign country, without going on to ſay, to 


wit, in the pariſh of Sr. Mary le Bow, or ſome ſuch Place, is in 
effect pleading a traverſable fact, without alleging a venue for its 


trial: but when it is ſettled that no venue is neceſſary the found- 
Therefore there muſt be 
f Judgment for the defendant, 


DarusR again Barnard. 


RTE was nod calling on the plaintiff to ſhew canſs why 

a certain bond and. warrant of attorney to confeſs judgment 
and all other aſſurances given for ſecuring an annuity to the 
plaintiff from the'defendant and one Thomas Whaley ſhould: ' not 
be delivered up to be cancelled, and why the Judgment entered 
in this cauſe ſhould not be vacated. The material facts appeared 
to be theſe; the defendant about Fanuary 1791 agreed to become 
ſecurity with Whaley tor the payment of an annuity of iool. 
to the plaintiff in conſideration of the ſum of 600 J., which 
Whaley was to receive. The tranſaction was negotiated by 
Mr. Rowntree ; and it was admitted that there was an agreement 


at the time that the grantors might redeem the annuity, on pay- 


ment of 650 l., which was not then reduced to writing, but was 
afterwards and after the memorial had been enrolled under the 
act of parliament indorſed by way of memorandum on the bond. 
The purchaſe money was paid to Whaley by a man of the name 
of Howſon, who acted as agent for the plaintiff, who was not pre- 
ſent at the time. The memorial enrolled was of a bond in the 
== ſum of 12007. from the defendant and Whaley to the plain- 
tiff for ſecuring to him the annuity of 1007. witneſſed by Nou 


e, . tree and Hoon; at the foot of which Was a receipt by the de- 
ant c . and Ty for 600 . 66 which ſum of 6001.” was the 


45. bs ZE * 
* | 


ey and 4. Barnard execut- 
"7 ni 


a 
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ing the ſaid ond, and of granting the ſaid annuity thereby ſe- 1797. 
cured; and s advanced and paid by or for the ſaid FJ. Dalmer 8 et 24 
in promiſory notes of the Bank of England &c. at the time of _ 2 
the execution of the ſaid bond, as the conſideration for the pur= 
chaſe of the ſaid annuity z - and which annuity was purchaſed = 
the ſaid * Dalmer for his own uſe; and which receipt is like: 
wiſe witneſſed &c." The memorial was alſo of two ſeveral war- | 

rants of attorney to confeſs judgment from Whaley and the de- 

fendant, in which the conſideration 1 was ſtated to have 

been paid by Dalmer &cc. 


5 
» 


Eyſtine, Carrot, and Plunder in e of the ils ſtated 
ſeveral objections to the memorial, and the ſecurities. 1ſt. The 
firſt ſection of the 17 Geo. 3. c. 26. requires that a memorial of 1 
every deed bond inſtrument or other aſſurance for ſecuring an | 9 

annuity ſhall within twenty days of the execution of the ſame be 
enrolled in Chancery, and every ſuch memorial ſhall contain, 
amongſt other things, © the conſideration or conſiderations of 
granting the annuity ; otherwiſe every ſuch deed &c. ſhall be null 
and void to all intents and purpoſes.” Now here the power of 
redemption was part of the conſideration for granting the an- 
nuity, and it is not ſtated in the memorial; therefore the ſecurities 
| are void by the expreſs terms of the act. But 2dly, If it be 
not required that the memorial ſhould ſtate any other conſideration 
than that which is expreſſed in the deeds, fill by the third ſection 
the deeds themſelves are void for want of inſerting the power 
of redemption. zdly, It is enacted “ that in every deed _ . 
whereby any annuity ſhall be granted, the conſideration really 
and bond fide (which ſhall be in money only), and alſo the name 
or names of the perſon or perſons by whom and on whoſe be- = 
half the ſaid conſideration or any part thereof ſhall be advanced 1 9 
ſhall be fully and truly ſet forth &c, otherwiſe every ſuch deed & 1 
ſhall be null and void &c.” Now here the conſideration money by 1 
is falſely ſtated in the ſecurities to have been paid by Dalmer ; i 
it was paid by Howſon for Dalmer, and ought ſo to have been 4 
ſtated; for the very object of che annuity act was to furniſh = 
N of all theſe ſecret tranſactions, and moſt of it's pro- 
viſions are calculated for that purpoſe. For this end it requires 
the names of all the witneſſes to the ſeveral inſtruments to be i in- 
ſerted in the memorial, in order that all the actors i in the tranſac- 


tion may be known. Above all it is neceſſary to know the hand 
Vor. VII. 49 3 . by 8 
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1797- by which the conſideration money was paid; othooweilh; the/prin. 

* cipal when called upon to give an account of it may ſhelter him. 

1 ag, elf by ſtating that he was abſent at the time, and that the pay- 
ARNAR D. 

| ment was made by ſome fictitious agent ſet up for the Purpoſe 

who was never before heard of. Before the paſſing of the ag 

the Courts had juriſdiction to ſet aſide fraudulent or oppreſſiye 

55 bargains of this ſort; and the principal object of the Legiſlature 

in paſſing this act was to facilitate the means of detection by 

requiring an accurate ſtatement of the tranſaction while it was 

yet recent and could be checked by thoſe who were intereſted in 

diſcloſing the truth. The caſe of the D. of Bolton v. Williams (a) 

is directly in point. There Lord 2. burlow | in the firſt inſtance, 

and Lord Loughborough afterwards upon a rehearing, held the 

grant of an annuity to Cre/well from Mrs. Williams void for want 

of a proper memorial, the conſideration money being therein 

en have been paid by Cre/evell, whereas in fact it was paid 

{by one Jenkins, the agent for Creſwell, Lord Loughborough there 

ſaid that, © If this could ſtand, it would be neceſſary Immediately 

to repeal the act; for the conſequence would be that the me- 

morial, which it was obvious ſhould ſerve as a check on theſe 

e tranſaQions, would be a cover to them.” And in another place 

he ſaid, © That he could not agree with the argument that the 

omiſſion of the actual mode i in which the payment was made was 

a mere matter of circumſtance. Circumſtances, of as little mo- 

ment as the names of the witneſſes &c were required 1 in other 

parts of the act. The object of the Legiſlature Was that tbe 

whole tranſaction, the names of all the parties concerned, 'of } 

whom inquiry might be mage or who might be called on as 

* witneſſes, ſhould be inſerted. | 

The Court were of opinion that 6 © the conf eration”? edi by 

the 3d ſect. of the act to be ſtated in every deed &, whereby 

any annuity was granted, meant the conſideration which was 

paid by the grantee, and which that ſection expreſsly requires 

« ſhall be in money only; and could not be extended to a power 

of redemption intended to be reſerved to the grantor, Though if 

a clauſe of that nature had been iuſerted in the deed (5), it muſt 

have been ſtated in the memorial according to ſeveral decided 

caſes. But they directed the plaintiff 's aaa! to Grad to the 

laſt objection. | 9 


ſ 


(a) 2 Fez. jun. caſt 152, 5 3” 0 A Cha. (5) Vid. Steaman v. Pancakes ante b vol. 
Caf. 0 8. C. 1 737 ; and Harris v. Stapleton, 4 ants 205. 
e 1 Gibbs 
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- Gibbs and FF againſt the rule, relied. upon the 5 10 
ait per alium fa acit fer E. If A. ſend his ſervant to pay money, 


it is a payment by A. and may properly be: fo Rated to be. This 
muſt be admitted. to be true generally; and no reaſon has been 


urged why an exception ſhould be made upon the conſtruction 
Indeed the money cannot with propriety 


of the annuity act. 
be ſtated to be advanced by a perſon ſtanding! in the relation of a 
ſervant or agent to another. It is true that the point appears to 


have been decided otherwiſe i in the caſe cited : but the argument | 


ſeems to have proceeded upon a miſtake in not ſufficiently attend- 


ing to the proviſions of the firſt and third clauſes. The firſt 


clauſe requires the names of all the parties to the deed & c. to be 


Rated, and for whom any of them are truſtees &c; all Which ie 
required to be ſtated in the memorial. The third dune, requir- 


ing the names of the parties by whom and on whoſe behalf the 
conſideration money was paid to be ſtated in the deed, as refer- 


ence to the former proviſion, where the parties to the deed ſtand 


in the relation of truſtees for others: but here the principal, whe 


advanced the money, was the grantee of the annuity; and there- 


fore he may with propriety ſtate that the money was s advanced 
by him or on his behalf. ey 


In the courſe of ſhewing cauſe 1 0 the rule a nn 
objection was taken by the plaintiff's s counſel, that the affidavit 
on which the rule was obtained could not be read, not being 
ſworn before any perſon authoriſed to take affidavits in this Court, 
it having been taken before one John Coſuaham who ſtiled him- 
elf © high bailiff and chief magiſtrate of the diſtrict of Douglas 
in the e of Man,” of whom (they argued) that the Court 
could not take notice either that there was ſuch a perſon, or 


that he filled the office he deſcribed, or that ſuch officer had a 


power of taking affidavits in the e of Man, or that this which 
purported to be an affidavit taken before ſuch an officer was really 
8 before him. 


Upon reference to the affidavit it appeared in this form ſworn 
* the 6th day of February 1797 before me John Coſnaham high 


* bailif and chief magiſtrate of the diſtrict of n! in the 
* Ie of Man” 45 


There was 2110 an affidavit ſworn in this Court by 7055 Fo 55 
Cbri wy who | therein depoſed 5 chat he had ſeen Jobn 8 


| Bains. 


giſtrates if 


251 * 
1797. 


Daluza 
againſt 


The Court 
will take 

cognizance 
of affidavits | 
ſworn before 
foreign ma- 


properly au- 
thenticated 
to them. 


* 
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„ Ely lieh bailiff and chief magiſtrate of the district of * 
in the e of Man write, and that 'be verily believed the name 
Jobs Coſnaham ſubſcribed at the foot of the paper written &e | 
(being that above deſeribed) was of the proper: ene of 
the ſaid Jobn Coſnabam &e. LE 
The Court were very clearly of opinion i clin they cal] take 
| cognizance of affidavits ſworn before foreign Judicatures, properly 
authenticated to them. 5 That it was the conſtant practice for 
the judges here to receive affidavits ſworn before the judges of 
Scotland and Ireland. And as to this not being properly authenti- 
cated before them, the affidavit of Chr: i/tian {worn in this Court 
was a ſufficient anſwer to the objection in that reſpect (a). 
They were alſo of opinion that the third objection was fatal; and 
Lord KENYON, Ch. J. ſaid, The Legiſlature having required 
that the name or names of the perſon or perſons, by whom 
and on whoſe behalf the conſideration was advanced, ſhould be 
truly ſet forth, I think that the names of both the perſons ſhould 
be inſerted when the perfon actually paying the money pays it 
on account of ſome other perſon. When this motion was firſt 
made, I alluded to the maxim gui ' facit per alium facit per ſe, with- 
out attending to the particular words of this act of parliament : 
but thoſe words are ſo explicit as to leave no room for. doubt. 1 
wiſh there was an uniformity of deciſion in all the Courts of juſtice 
upon this act. Unfortunately the deciſions here on interlocutory 
motions are not the ſubject of a writ of error: but the deciſions 
in Chancery on this ſubject may be reviewed by the Houſe of 
Lords on appeal. Now if the parties were diſſatisfied with the 
deciſion in the caſe cited of the D. of. Bolton v. Williams, they 
might have queſtioned it's propriety in the Houſe of Lords by 
appeal: but as that deciſion was acquieſced in when the parties 
had an opportunity of going to the appellant juriſdiction, it has 
acquired ſome weight by that circumſtance. And this very caſe 
was there decided; where the Lord Chancellor ſaid that the 
ſtatute required, and that it was eſſential to the juſtice of the 
caſe, that the name of the agent as well as the principal ſhould 
be ſet forth, that the whole res ggſtæ might appear for the ſake of 
a direction to every quarter from whence information may be 
collected. Et lex plus laudatur quando ratione probatur. The | 


/ 


(a) Vid. Ex parte Warſty, 2 H. B/. Rep. 275. 3 | 
| „C 1 5 Legiſlature 


-N g Herr ver. vRAR os GEORGE nl... „ 
Legiſlature Corey that much miſchief was done by Aecting wink s 1797. 
actions of this kind 1 ina private room, where the money was paid 5 | 
| by an agent Who received A large premium while ihe perſon winds, 5 1 

actually advancing the money was in an adjoining room, and 9 

that if the agent“ s name were not diſcloſed fo that recourſe might I 

be had to him to know what really palled the truth could not be nne | 4 

| obtained, fince in ſuch caſe the principal not being preſent could 1 
not £ give all the information; ; and therefore they required the in- 

ſertion of the agent s name as well as that of the principal, And 1 

perfectly agree with the opinions -of Lord Thurlbw and Lord 
- Loughborough that | if this conſtruction be not put on the act of parlia- 
ment the par ties will have an opportunity of doing the very thing 

that the ſtatute meant to prohibit. 5 Therefore as well on the 1 

authority of that caſe as on the words of the act of parliament 1 

think that this rule ought. to be made abſolute as far as reſpects the 
bond and warrant of attorney. | 
9 ASHHURST,: 4 We ought not to narrow k Litton 

of this act of parliament, the words of which are ſo plaiti and the 

meaning 10 evident. If the plaintiff's conſtruction were to prevail 1 5 

the words 1 in the act by whom” would be rendered nugatory: WE, 
but the Legiſlature appear to have added thoſe words 40 o apply to 

luch a caſe as the preſent. ba e e 


 Gnogs 2 J. The queſtion is, Whether every "thing has been 
done 1 in this caſe that could be done A that the act requires! 2* 


Now it is Plain't both on the, word” and the meaning of the act that 
every thing that the act requires has "not. been done, 1 I fam \ent | 

that our deciſions are not ſubject to review i in every” inſtined: but 
9 lament that cireun F tance the el in t n this caſe, becauſe if the 
plaintiff” be diffatisfied| with © our RENE bat he may ſtill bring 
an action on the deed, or then if the objecten under the act be 
pleaded. the queſtion w il apy dear on the record, and A writ of error 
may be brought, . : : OP KA" ls IN SITY 


LawRaNck, . of as - poſed at © the lation in The | 


53 „ 


Duke of, Bolton, v. Willians groceedel on a confuſion of the firſt and 5 
third ſectiong of the act; but the third ſection ſays that : a deed 
mall be void, if the, names. of el th e agent and principal be not in- 
kerted; then n. the warr rant gf attorney in this. caſe is void and Can- 
not 5 the foundation of a judgment. 
The Court made the rule abſolute as far as ſelec the. vacat- 


ing of the warrant of 4 _— and Aigner, and e it 
nut the deed. EP N 


14 
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enforced in 


Thurſday, 
May 15th. 


A 8 in 


writing di- 
rected to A. 
Z. and C., 

a houſe in 
trade, to pay 


for goods to 


be furniſhed 


to another 


cannot be 
an action by 
recover the 


value of 
s fur- 


niſhed after 
A. had with- 
.drawn-from 


the partner- 


Mvyzxs and three others againſt Epce. 


TH E declaration Rated that in conſideration that the Plaintiff 
would fell to one T. Duxbury a quantity of cotton twiſt, 
the defendant undertook to pay as much as it ſhould be worth, if 


Co Duxbury did not when thereunto requeſted ; that the plaincif 


accordingly fold and delivered to . Duxbury a certain quantity, 
but the defendant: refuſed to pay &c; to which the defendant 


1 pleaded the general iſfue. At the trial before Roole, J. at Lan- 
B. and C. to 


caſter the plaintiffs to take the caſe out of the ſtatute of Frauds 


gave in evidence the following letter written by the defendant dated 


January 15th 1794. To Meſſrs. M vers, F. jelden, Ainſworth, and 
„Co. If you pleaſe you may let the bearer q bomas Duxbury have 
« fix bunches of twiſt more than I told you, and I will be anſwer- 
« able for them as before; and after this I will be anſwerable for 


one pack and no more; ſo when he pays you for the firſt half 


« pack, you may let him have another, and ſo on till I tell you 
to the contrary; and you may make the | invoice to us both, Ke. 
At the time when this engagement was entered i into Ainſeorth was 
a partner in the ſame houſe with the plaintiffs, and continued ſo 


till May 1795; during which time many parcels of goods were 


delivered to Duxbury, which were all paid for by him who was 


debited for them in the plaintiffs* books. The goods in queſtion 


were furniſhed to Duxbury by the plaintiffs alone after Ainſworth 
had retired from the partnerſhip, and Duxbury having failed to 


pay for them they demanded payment of the defendant, who 


ſaid it ſhould be. ſettled, and requeſted time; but afterwards re- 


fuſing to pay, this action was brought. It was objected on the 
part of the defendant that the action could not be maintained by 
the preſent plaintiffs, becauſe Ainſivorib with whom alſo the con- 


tract was made was not joined with them, and he not being a 


partner at the time when the goods were furniſhed (a). Rooke, J. 
overruled the objection, conſidering the ſecurity as having been given 
to the houſe and not to the individuals; ; and the j jury found a verdict 


for the plaintiffs. . A rule eee in this term oY on the 


(a) Other objefions were cath on ; ths opinion of the cin was ene 10 the 


| extent of the contract as ſtated in the letter, point Lated. : | 
and other collateral circumſtances; but the | r 
4 . 11 1 plaintiffs 
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olaintiffs to. ſhew cauſe why the verdict ſhould not be ſet aſide and 


a nonſuit entered, or a new trial granted (a). | 

Law and Topping ſhewed cauſe againſt the rule. The 0 
was not intended to be made to the partners nominatim, but 
as to a known houſe of trade, i i. e. to them or ſuch of them as 
ſnould continue to carry on the buſineſs of the houſe. Perhaps 
the caſe might have been different if a new partner had been in- 


troduced, according to the caſe of Wright v. Ruſſell (b): but the 


31797. 
— 


Mriae 
Lais 


defendant pledged his credit to all the preſent plaintiffs, and 64 


he cannot be permitted to object that he alſo pledged it to another. 


And the defendant's own conduct is concluſive againſt him that 


ſuch was the underſtanding of the contract; for after Ainſworth 
ceaſed to be a partner, which was known to him, he admitted 
the debt and deſired time. The caſe of Barclay v. Lucas (c) is in 
point; ; where it was holden that a bond taken for the fidelity of a 
clerk, who was taken into the ſervice of the obligees as a clerk in 


their. ſhop and counting-bouſe, was not diſcharged by the obligees* = 


taking another partner into their houſe, and that they might 


recover money. received and purloined by ſuch, clerk after the 
change of partners. That was ſo decided on the ground that it 
was intended as a ſecurity. to the houſe of trade, -and not to the 

particular individuals. And it was diſtinguiſhed from the caſe of | 
Wright v. Ruſſell, the extent of which was doubted by ſome of the 


judges., 
Chambre, and Holro od, contrd. It may bs doubted whether 


the caſe of Barclay v; Lucas is ſtrictly maintainablé in point off 


law, conſidering the deciſion in Wrigbt v. Ræaſſell. But at any 
rate it is diſtinguiſhable from the preſent caſe. For there the 
action was brought by all the parties with whom the contract was 


made, and the breach was laid to be the non-payment to them, 5 


without mixing the intereſt of the perſon who had been taken into 


5 p artn erſhip after the obligation made. Therefore in order to 
aſſimilate the two caſes, Ainſworth ought to have joined in this 
action, ſuppoſing no other objection would then have ariſen; for 

as a choſe in action cannot ſtrictly be aſſigned, the action muſt . 
be brought in the names of the original parties intereſted. Then 

it is urged that the intent was not to contract with the partners 
nominatim, but as a houſe: but the letter which is the written 
evidence of the contract, and i on which alone it can be ſuſtained, 


(a) This branch of the rule was inſerted (4) ; Wilſ. $32. 


| account of the other parts of the caſe. | (c) M. 24 Gro. 3. cited ante 1 vol. 291, | 


1 


1 nbd add celfect tolls 
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nfeworth 46 well as to the others 9055 
name; the argument therefore is not founded in fact. The br 
convenience of the conſtruction cofftehde for by ihe plaintiff 
would be great; for then ſuppoſing the honſe had divided two 
and two, and carried on the buſineſs ſeparately, it might have 

been Contended that the credit went with each. Thien it is faid 
that the ſabſequent promiſe amounts to a new undertaking with the 

_ Plaintiffs; but that could not be ſupported, not being in writing, 
unleſs it were confidered' to be an undertaking to be ſolely 


_  anſwerable for the goods but the / evidence ſhews that it was 


merely a collateral e and had 0 to the antecedent. 
engagement. | tdi Rh 

Lord KENYoN, Ch. J. T ink that the rule ought to be made | 
_ abſolute, We are to judge on the contract that the parties have 
made, and ought not to ſubſtitute another in lieu of it. Here the 
defendant contracted with Myers, Fielden, Ainſworth, and Co. 
Perhaps the defendant, when he entered into this contract, bad 
great confidence in Ainſworth, and thought that he would uſe 
due diligerice. in enforcing payment of the goods from Duxbury 
regularly as they were furnithed ; at leaſt it is too much for us to 
fay that, after Ainfevorth ceaſed to be a partner, the defeddant 
Would have siven the ſame credit to the remaining partners. 1 
diſclaim going on the ground of fraud in this caſe, the jury 
not FT found that there was any fraud. If on a new trial the 
_ plaintiffs can produce aty other evidence to affect the "defendant, | 
they will have an opportunity of doing ſo. But wWe cannot fy 
that a coſitract, that on the! face of it imports to have been made 
with five; ought to be conftrued to be A contract made with four 
 _ wk 1 "ery much approve. of the caſe, cited from . 

Ws HHORST, J. "This i ot 2 contract made with 2 Bier "ey 
it is made with a partnerſhip conſiſting of a certain number of in- 
dividuals 82 and. when one of the partners left the Suſineſs, it put 
an end to this engagement. If the plaintiffs had intended to furnith” 
goods to Durebury after this alteration in thepartnerſhip, they Mould 
have required a new undertaking, | 96:3 e een, 

GRosE, J. The letter, on which the plalntiffs "refed as is 
engagement on the part of the defendant to the partilerſhip bock, 


SHIT * 


3s directed to the partners nominatim; and therefore when 
Ainſworth ceaſed to be a partner, the plaintiffs, ſhould, have! aps 


plied to the defendant to renew his en, 1 agree with 
9 as . "+ 


ap Oe "= * © 
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IN THE THIRTY-SEV! N 
the doctrine eſtabliſhed by the caſe in Wigſon, which is an x authority 1 


for our determination againft the plaintiffs, _ 
L E, 7. declared himſelf of the ſame opinion, 


8 


Balsron gain. Jus. 


Tus was an aQtion of debt on hs 9 Ann. c. 14. for 1800 l; 
wherein the plaintiff declared that the defendant after the 
oft May 1711, to wit, on the 10th June 1796 at &c. was in- 
debted to the plaintiff i in 945d. which the plaintiff. had before that 
time and after the ſaid 1ſt May 1711, and alſo within three months 
next before the exhibiting of the plaintiff's s bill in this behalf, 
ſcil. on 26th May 1796 at &c loſt to the defendant at one and 
the ſame ſitting by playing at cards with the defendant, and which 
the plaintiff had then and there paid to the defendant ; ; whereby 
and by force of the ſtatute (a) an action had accrued to the plaintiff 
to demand and have of che defendant 9457. parcel of the 18904. 
above demanded. And alſo for that the defendant was indebted 
to the plaintiff in other 9451. for ſo much money by the defend- 
ant before that time and within three months next before the 
exhibiting of the plaintiff's bill received to the uſe of the plain- 
tiff, whereby &. 


declaration mentioned be due and owing to the plaintiff, the ſame is 


G. A., and that the ſaid G. R. and G. A. at the time of exhibiting 


was ſtill living to wit at &c. 
To this there was a general demurrer and joinder. 


ariſes ex delicto. In the former caſe the defendant may inſiſt, on. 
deing ſued with e according to the legal operation of the 


(a) Stat. g Ann, cc 1 1 (3) Vid. Buddl v. Wilſon, ante, 6 vol. RY 
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3 ͥͤ ¾ 4c 4 abſolute 


Friday, 
May 19th. 


To an action 


of debt on 


7 the 9 Ann. 
. 14. co re- 


cover back 


money won 
at play the 


defendant 
may plead ia 
abatement 


that the mo- 


ney was due 
from others 
not named as 
well as from 
himſelf. 


Plea in abatement that, if the ſaid ſum of 1890 l. in che bill = 


Jointly due and owing to him from the defendant one G. R. and | 
one C. A., and that the ſame or any part thereof is not due and 
owing from the defendant alone or without the faid G. R. and 


the bill of the plaintiff againſt the defendant were and each of them 


Holroyd in ſupport of the demurrer. There is no precedent ap 
ſuch a plea in abatement to an action of debt given by a ſtatute for 
the doing of an illegal act. This diſtinction is not upon the 
form but on the nature of the action (0. Where the cauſe of | 
action ariſes ex contractu ſuch 2 plea is good, but not where | it 


Vor. VII. 1 U 1 contract; 


3 


— — rr . TI IT CIT 2 ” 


NF 
1797. 
r breach of 2 moral or political duty, and cannot inſiſt that others 


15 were partners with him in the crime ſhould be joined "= 
him. This diſtinction was taken in Mitcbell v. Tarbutt and 


. A «A 
* 


Batsrow 


__ againſt 
Janos, 


oy ess IN As TEN TEAM 


contract; but in the latter he is anſwerüble e 1 a 


5 8 (a), where i in an action on the caſe againſt ſeveral Partners 
for negligence in their ſervant, whereby. the plaintiff” s goods were 
loſt, a plea 1 in abatement that there were other partners not named 
was holden bad. Though the form of this action is debt, yet the 


cauſe of it 1 ex delicto for a direct breach of the law. All 


the parties concerned are wrong-doers ; 3 and therefore, as in 
treſpaſs or felony, each is anſwerable for the acts of the others 


done in contemplation and purſuance of the. legal combin- 
ation. Here the illegal act is the receipt of the money, and 


each perſon acting a part in the tranſaction is anſwerable as 
af he had received the whole; for if more than 10ʃ. be loſt at 
one ſitting, though to different perſons, the whole is legally 
received. Suppoſe. inſtead of money goods had been loſt at play, 
and trover had been brought againſt the defendant. to recover them 
back under *the, ſame law, he could not have alleged that others 
were jointly concerned with him in taking the goods. The 
two caſes in this reſpect are preciſely ſimilar; the wrongful receipt 
of the money in the one inſtance, and the wrongful converlion 
of the goods in the other, are both made illegal by this act. And 


the form of the-declaration which is directed by the ſtatute makes 


no difference. The act directs that the money may be recovered 
againſt the winner or Winners ; and therefore as under the game 
laws, where the penalty! is inflicted on the perſon or perſons, the 
penalty may be recovered againſt one or all, pou only one 


Z penalty can be recovered for the ſame offence (5). 


Wigley, contra, was ſtopped by the C ourt. 


Lord Kenyon, Ch. J. I am very ſorry to be obliged to Field 
to the objection taken by the defendant : but it is impoſlible to 


_ ſay that this action of debt for money had and received to the 


Plaintiff's uſe ariſes ex delicto ſo as to exclude the plea 1 in abate- 
ment. In the inſtance of trover, put at the bar, the nature of the 
action is deciſive; that is a tort, and each perſon i is there anlwer- 
able: but here his act of parliament lays that if any perſon ſhall 


| doſe at pla y a certain ſura he may recover it back again, not by 


way or a penalty DUR by WAY of a contract raiſed by the 22 


(a) Anie, 5 vol. 649. (3) Vid. Bull. V. P. 188, Qs 


the: note gives this Sionrok he Wor Ir there de: a contrsQt; 
and the act has always been confidered as a remedial law. 1 


agree to the diſtinction taken between actions of tort and contract; 


that in the former the parties may be ſeparately ſued, but that in 


the latter all muſt be joined if the defendant” plead in abatement. 
This is an action founded on a contract raiſed by the act of 


parliament, and 18 not diſtinguiſhable from other actions of con- 


1 * 


A. | | 
mi a; W Grote, J 1 the mme opinion. | 
LAWRENCE, J. In a caſein Strange (a) it was decided that, 
where the party grieved ſues on this ſtatute, the defendant may 
be held to bail; and in a caſe in Blackſtone (5) it was ſaid that this 
ſtatute makes the winning of 107. at one time a nullity, and 


* 


4 


gives the loſer | an action to recover back what fill properly con- 


tinues to be his own money. Then it is ſo much money received 


by the defendant to the plaintiff 8 uſe. And i in a caſe, of Brandox 
v. Pate (c) it was holden that the allignees of a bankrupt might 


under this ſtatute recover money loſt by the bankrupt before his 
bankruptcy ; now that determination muſt have proceeded on the by 


ground of it” 8 being a contract. 


The Court however gave the plaintiff leans to wie the 


demurrer, and to take iſſue on the fact in the * 


— 


| (a) Vid. Turner v. Warres, 2 Str. 1079. 
{6) Vid, Bowes Vs Booth, 2 BI. Rep. I 220, f 


The Preſident and Scholars of St. Jonx's 8 C ollege, 


Oxronp, againſt, Muzcorr. | 


ON the trial of this aQion for money had and received by the 


defendant to the uſe of the plaintiffs a verdict was taken for 


the plaintiffs with damages 166/., ſubject to the opinion of this 
Court on the following cate. | | 
On the 21ſt of November 1791 W. Cont, * tenant of | a farin 
At Waſperton in the county of Warwick under the plaintiffs at 
the yearly rent of 1667, was outlawed 1 in an action of treſpaſs on 
the caſe upon promiſes at the ſuit of 17 Pris dale. On the 2 5th 
of April 1792 a writ of capias ulagatura directed to the therilf 


pay the produce of the 


var are liable to a N s rent, notwithſtanding an outla ry if a civil ſuit, 


8 


Friday. | 
May 19th. 


A ſheriff's 
officer, being 


in poſſeſſion 


Of the te- 
nant's effects 
under an out- 


lawry, made 


a diſtreſs for 


rent, ſold the 
goods io diſ- 
trained, and 


afterwards 


the outlawry 
Was reverſed: 


ruled that 
the officer 
was liable to 


od, to the landlord in an ld Fox money had and received.—The goods of 4 


. 


Mo cor. 


CASES: IN- EASTER TERM 


1 of the county of Warwiah was ilſued againſt Grant: 4 on which „ 
dhe ſheriff on the 7th of May 1792 iſſued” his warrant directed : 
to the defendant and other perſons, commanding them to ſeize . 
the goods and chattels lands and tenements of Grant, ſo that the 
ſheriff might cauſe the ſame to be appraiſed and ſeized into his 
majeſty's 8 hands; under that warrant the defendant entered upon 
the farm in the occupation of Grant, and took poſſeſſion of all 
the goods and chattels that Grant then had upon the premiſes, 
The ſheriff then ſummoned a jury to take an inquiſition by virtue 
of the writ on the 11th of May, but the inquiſition was then ad- 
| journed to the next day, when it was taken. On the 11th of 
May (the defendant being then in poſſeſſion of the farm and of 
the goods and chattels of Grant under the ſaid writ) the Reverend 
T. Welſh on behalf of the plaintiffs applied to the defendant, 
and informed him that a year's rent of the farm was due to the 
plaintiffs from Grant, and that he intended to diſtrain for it: "the - 
' defendant then offered to make the diſtreſs for the plaintiffs and 
ſaid he could. do it as well as another; Mr. We //b then gave 
the defendant directions to make the diſtreſs, and accordingly on 
the 12th of May he diſtrained part of the effects already 1 in bis 
poſſeſſion under the writ, but not any of the crops growing on 
the premiſes. Being himſelf an auctioneer, he on the 18th of 
May ſold by auction ſufficient to produce the 1660. due for rent 
and the expences of making the diſtreſs, and about a week after 
the ſale the defendant told Mr. Welſh that the buſineſs was all 
finiſhed, that he had lodged the money in the hands of his bankers, 
and it was ready whenever the College choſe. to demand. it, 
About a fortnight afterwards Mr. Welſb applied to the defendant 
for the money, but the defendant then told him that he had had 
advice upon the buſineſs, that he apprehended the diſtreſs was 
not legal, and he would not pay the money. The defendant 
continued in the occupation of the farm under the writ, and 
when the crops growing on the farm became ripe reaped them, 
and got in the harveſt, On the 4th of Oober 1792 the, outlawry 
againſt Grant was reverſed. On the 24th of October a writ of 
amoveas manus on the . reverſal of the outlawry. was iſſued and 
on the 7th of November a warrant, iſſued by the ſheriff on the 
ſaid writ, was delivered to the defendant; and the defendant on 
the ſame day quitted the poſſeſſion of the farm, and the tenant 


e In 7 1793 after the defendant had ban the 
10 * 
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poſſeſſion of tie” farm Mr. Welſh again applied to him for the 

166“, but the defendant refuſed to pay it, ſaying that he had ex- 

pended money in getting in the crops upon the farm, and if 
. Grant would pay him * * expence he would pay che 166/. 
to the plaintiffs. . 


Vaughan, for the m_— admitted that the thu goode 
and chattels of the tenant became forfeited and veſted in the 


crown immediately on the outlawry, and that the profits of the 


lands were veſted in the crown from the time of the inquiſition 


found; Britton v. Cole, Salk. 395; and therefore if the out- 
lawry had remained in force, as it preceded the diſtreſs, the 
goods ſeized would have been the property of the crown and 
not of the tenant. But it appears in the caſe that the judgment 


of outlawry has been reverſed ; and therefore it becomes material 


to conſider the effect of a reverſal of ſuch a judgment. « ut- 
lawry in civil actions is conſidered as in the nature of civil proceſs 
to compel an appearance to the ſuit. If the outlaw appears, 
pays all coſts, puts in ſufficient bail, and does every thing he 
can to put the plaintiff in as good a condition as he would have 
been in originally, the Court reverſes the outlawry upon motion 
without any writ of error.“ 4 Burr. 2549. The form of the 


reverſal is, Ideo confideratum eſt quod pradiftus W. G. de utla- 


garid prædict exoneretur, et ed occaſione non moleſtetur in aliquo nec 


gravetur, fed ſit et eat inde quietus Ac. Co. Entr. 689; Lill. Entr. 


465. The effect of the reverſal then is to reſtore the party as 
tuzy and completely to all his rights and all his property as if 


no proceſs of outlawry had ever iſſued. Perhaps the plaintiffs 

might have objected at the trial to the production of the record 
of outlawry, becauſe after the reverſal it ceaſed to be an operative 
judgment. After a judgment of outlawry is reverſed, the tenant may 


maintain treſpaſs for any injury done to the land by a ſtranger dur- 
ing the outlawry ; Manville's caſe, 1 3 Co. 21, 22 ; Ognell's caſe, Cro. 


Elia. 270; or he may maintain an ejectment, and lay the demiſe 


during the time of the outlawry, or bring trover for the goods 
even againſt the ſheriff after he has ſold them. In Eyre v. Wood 


fine (a), where on an outlawry againſt a termor for years the term 


was ſeized and ſold, two judges, againſt the opinion of one, held 
that the termor ſhould have his term again, for the outlawry 
being reverſed it was as if chere had been no record, and the 


(a) Cre. Elix. 278, 
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Queen's s intereſt was but conditional, that is, good if the bn dvr 


were good. The fame doctrine as to the Queen's title being con- 
ditional is alſo to be found in Buckley v. Willinſon, 2 Show, 66 
 the's caſe, 5 Co. 90. 6; and in Shin, 615. where Lord Holt laid 5 


“hen the outlawry is reverſed, 9 relation the money was the 


property of the party all the time.” Then if the goods were 


"2-7 property of the tenant, the diftrets made on behalf of the 


plaintiff was legal, and the plaintiff is entitled to the Produce 


of the fale. But, ſecondly, even if the diſtreſs were illegal, it is 


not competent to the defendant to diſpute the authority under 


which he aQed. This being an action for money had and re- 
_ ceived, the plaintiffs are entitled to recover the money that the 


defendant has received for them and cannot in conſeience retain. 
The defendant voluntarily acted as the agent of the plaintiffs in 
receiving the money, and he cannot now ſhelter himſelf under 
the other character that he ſets up, that of theriff's officer. If 
the plaintiffs had employed any other perſon to levy the diſtreſs, 


it would not bave been competent to him to avail himſelf of the 


rights of any other perſon as againſt them; then neither can the 
defendant be permitted to do fo, though be: happen alſo to be 
the ſheriff's officer. To whoſe. uſe was the money received, if 


not to the plaintiffs? It could not be received to the ufe of the 


crown, becaule the reverſal of outlawry has extinguifhed all title 
in the crown. If received to the uſe of the tenant, the goods by 


the ſale of which the money was produced were. the goods of the 
tenant, and then the diſtreſs was legal. 


Romilly for the defendant. By the zn of outlawry 


againſt the tenant the property of the goods ſeized was veſted in 


the crown, and therefore they were not liable to the plaintiff 
diſtreſs. © By the outlawry the plaintiff recovers nothing, but 
the King taketh the whole benefit thereof.” Co. Lit. 288. ö. In 
R. v. Baden (a) the fame point was eſtabliſhed, though the coun- 


ſel for the plaintiff in error attempted to take a diſtinction between 


an outlawry | in a civil and a criminal ſuit. As to the effect of 
the reverſal of outlawry ; ; it only puts the defendant in outlawry 

1 ſame ſituation in which he was when the judgment in out- 
e was pronounced; and the caſes cited for the plaintiffs 
eſtabliſh that doctrine: but the party is not put in the ſame ſitu- 
ation if during the outlawry the goods could be deveſted out of 


{s) Show, P . C. 72. 


bim 
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him by any intermediate proceſs; a deciſion in favor of the 
plaintiffs would be productive of great injuſtice, for the te- 
nant could not replevy . the goods when they were taken, or 


make any defence to the diſtreſs on account of the judgment of Muzcorr. 


outlawry then outſtanding againſt him. The caſe cited from Coke 
ſhews that the tenant might have maintained trover for theſe 
goods; and if ſo, he is of courſe entitled to the produce of them 
now they are ſold. With regard to Eyre v. Moodſine, which was 
cited to ſhew that a termor might recover his term after the out- 
jawry was reverſed; it does not prove that an ejectment brought 
againſt a tenant during the term would have been made good by 
the reverſal. of the outlawry.. And e's caſe ſhews that there 
could be. no property in the tenant during the outlawry. But, 
ſecondly, it is ſaid that the defendant having acted for the plain- 
tiffs cannot ſet up this defence; and it was aſked to whoſe uſe 
was the money received by the defendant ; ; the anſwer is, that it 
was received to the uſe of the crown during the outlawry, and 
to the uſe of the tenant after the outlawry was reverſed. If the 
tenant were to ſue the defendant for the produce of theſe goods, 
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the latter could müde no defence, as is manifeſt from the caſes 


cited by the plaintiffs ; therefore he ought not to be a 
in this action alſo. 

Lord KENTON, Ch. J. This 4 is a : moſt diſhonourable defence 
to the aQtion.. I will not conjeQure for what purpoſe the out- _ 
lawry was contrived, or whether or not there was any colluſion 


between the parties in order to turn all the profits of this farm 


into an improper channel; it is ſufficient to ſay that the outlawry 
turns out to be wrong from the beginning; and if the goods on 
the farm were not duly in £uftodid lepis, they are clearly anſwer- 
able to the plaintiffs for rent. At the time when the college 


made this diſtreſs, they found the defendant in poſſeſſion of the 


tenant's goods under this ſuppoſed outlawry ; ; the defendant, per- 
| Haps looking forward to the time when the outlawry would turn 
out to be invalid, ſaid to the plaintiffs « I am already in in 
of the tenant's goods, and I will make the diſtreſs for you;“ 

he accordingly made the diſtreſs, ſold the goods, and now has 


the money in his hands, and yet objects to paying it to the 
plaintiffs, becauſe he ſays that by means of the outlawry the 


property in the goods was deveſted out of the tenant. But the 
outlawry is reverſed; there is now no incumbrance on the goods; 


and 1 in point of honeſty and of law the defendant ought to pay 7 
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this money to the plaintiffs. It would be a diſgrace to the "OM | 
of the land if on this queſtion the mind could deliberate. There 


is not even a ſemblance of argument in point of reaſon in the 


defence; and the artificial reaſoning of the defendant is cut up 


by the roots by the arguments and authorities / cited on behalf 


of the plaintiffs. I am glad to find that the law falls in with the 


855 of the caſe, and that the plaintiffs are entitled to recover. 


' ASHHURST, J. The inftant this outlawry was reverſed the 


judgment of outlawry became mere waſte paper, and the rights 
of all the parties were reſtored to the ſame ſituation as if no out- 


lawry had taken place. In this caſe the defendant made this 


diſtreſs for the plaintiffs at his own requeſt; and having received 


the money he objects to pay it over to his employers on another 
account with which they have no concern: but having taken upon 
himſelf to act as their bailiff, and the bar which before exiſted 
being now removed by the reverſal of the outlawry, it appears 
that he has received money for the uſe of the plaintiffs, which in 
conſcience he is not entitled to retain merely on account of his 
having ſome demand on the tenant. And with regard to that 


demand, the defendant is not without a remedy, for if during 
the time he was in poſſeſſion under the outlawry he was put to 


any expence in reaping and getting in the crops he may maintain 
an action againſt the tenant to recover thoſe expences. 
Gross, J. declared himſelf of the ſame opinion. 
LAWRENCE, J. The defendant's counſel has taken it for 


granted that there is no diſtinction in this reſpect between an 


outlawry at the ſuit of the party and in the caſe of the King, 


But in Greaves v. D'Acaftro (a), R. v. Southerby (b), and KR. v. 
Pritchard (c), a diſtinction is taken between proceedings at the 
ſuit and for the benefit of the crown (4) and an outlawry in a 


civil ſuit; and in the latter inſtance it was ruled that © the land- 
lord ought to be ſatisfied a year 8 rent, becauſe a capias utlagatum 


(a) Bank, | I 94. 


(4) By ſtat. 8 An. c. 14. #1 1. it is .enaR-. let hinder or prejudice her majeſty her beirs 


ed that no goods on any meſſuage lands | or ſucceſſors in the levying recovering or 
&c, leaſed for lives years &c, ſhall be | ſeizing of any debts fines penalties or for- 


liable to be taken by virtue of any exe- feitures; but that it ſhall be lawful for her 
cution, unleſs the party at whoſe ſuit the | majeſty &c to levy recover and ſeize ſuch 


execution is ſued out ſhall before the remo- | debts fines penalties and forfeitures in the 
val of ſuch goods from off the premiſes by ſame manner as if the act had not deen 


virtus of ſuch execution or extent pay to | made. 


* y 1 4 y *.% 2 f 4 i 
p ” , * - k #7 g 
* f 5 ii s 
. . 8 / . 


the Jandlord all 8 not exceeding one 
e „ | year's rent. And Seck. 8. contains a pro- 
(e) 1b. 269. | viſo that nothing in the act ſhall extend to 
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at the ſuit of the party is to be conſidered only as a private exe * 
cution.“ And therefore, even if this outlawry had not been 
reverſed, the cena would have been entitled to a year's rent. 


Poſtea to the * 


1 0 


BARNES again} TRrOMPOWSKY. 


Dror. on a charter- party of affreightment not aides ſeal. 

The charter-party, being produced at the trial at York before 
Rooke, J. appeared to be dated the 26th September 1595, and 
ſigned by the name of M. Trompowſty, and atteſted by one 
Knieriem, whoſe. ſeal as a ſworn” broker was affixed to the in- 
ſtrument. A witneſs was called, Who was a merchant reſiding at 
Hull long converſant in the Rwuffia trade and in habits of cor- 
reſpondence with the defendant, and who: proved the ſignatuxe to 
the charter-party to be his handwriting; he alſo proved that 
eight years ago a ſworn broker named Knieriem was living and 
reſident at Riga, and he had not heard of his death. Another 


witneſs proved that he knew Knieriem acting there as a broker in 


1790; but neither of theſe witneſſes knew his handwriting. Aſter 
the plaintiff had gone through his whole caſe, it was objected, 
amongſt other things, that the charter-party was · not duly proved: 
but the learned judge thought there' was ſufficient evidence to go 


to the jury; and the plaintiff recovered. 2 verdict. A rule was 


obtained on a former day in this term calling on the plaintiff to 
ſhew cauſe why the verdict ſhould not be fet aſide and à new 


trial had on the ground of this as well as ſeveral other objections, 


which were ſtated ; but the Court deſired the plaintiff's counſel 
on ſhewing cauſe to-confine themſelves to this objection. 

Law, Chambre, and Raine, ſhewed cauſe againſt the rule; 3 
contending that under all the circumſtances this was the beft 
evidence within the power of the plaintiff to Produre. In Sire 


v. Bell (a), where the party could not examine the ſubſcribing 


witneſs to a bond by reaſon of his intereſt in the cauſe, proof 
of the handwriting of the obligor was held ſufficient. By parity 
ef reaſoning the ſame mode of proof onght to be received here; 
for the witneſs lives at Riga, and cannot be compelled to attend 
by any proceſs; he might. equally refuſe to be examined if a 
sommilſion were ſent out; and that mode of examination has 


fallen into diſuſe from che heavy expence and difficulty attending 


| | {a) Ante, 5 vol. —_ 


it. 
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ment execut- 
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by a foreign 
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there may be 
proved by 

evidence of 
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and of the 
contracting 


party; but 


not by the | 


latter alone. 
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it. Beſides, proof of the handwriting of che ſubſcribing w witneſ, 


is. only a medium of proof of the handwriting of the contracting 
party; and as this inſtrument is not under the ſeal of the con- 
tracting party himſelf, but has it's force from his ſignature only, 


this proof is ſufficient. In the proof too of foreign inſtrument; 
more latitude has been allowed than in general caſes between ſub- 
ject and ſubject. Even where the ſubſcribing witneſs, though a 
ſubject, had been abſent in the Eaſt Indies (a) for five years, Lord 
Mansfield held in Coghlan v. Williamſon (5) that proof of the 


. obligor's handwriting and of his admiſſion of the debt was ſufficient, 

And upon a motion for entering a nonſuit the Court concurred 
with his Lordſhip, the point being given up by the defendant's 
counſel, upon the ground of his admiſſion of the debt. 


Gibbs, Heywood Serjeant, on ec es contra, were re Ropped by 


the Court. 


Lord KENYoN, Ch. J. We et not to ſuffer this point to = 
called in queſtion; it is too clear for diſcuſſion. I do not lay tha 
proof of the handwriting of the contracting party is not under 
any circumſtances ſufficient where there- is a ſubſcribing witnels 


as if no intelligence can be obtained reſpecting the ſubſcribing 


witneſs after reaſonable inquiry has been made; but here the 
witneſs is a known perſon reſiding at Riga. Generally ſpeaking, 


every inſtrument, whether under ſeal or not, the execution of 


which is witneſſed, muſt be proved in the ſame manner, regularly 
by the witneſs himſelf if living ; if .dead by proving his hand- 
writing; if reſiding abroad by ſending out a commiſſion to ex- 


amine him, or at leaſt by proving his handwriting, which laſt 


indeed 1s a relaxation of the old rule, and admitted only of late 
years. + remember the caſe alluded to which was tried at 
Guildhall, where the ſubſcribing witneſs being domiciled 1n a 
foreign. country Lord Mansfield permitted evidence to be given 
of his handwriting. That opinion was received with approbation 
at the time on account of the neceſſity and convenience of the 
caſe ; and I myſelf have adopted it in caſes * have been tried 
before me (c). The þ ſame medium of proof has alſo been admitted 

where 


4 


(a) Vid. ah Geo. 3. c. 57. J 38. by which | in America to the ine who was averred 


deeds executed in the Ea Indies and atteſt- | to be truſtee of Sir Frederick Haldiman. 


ed by witneſſes there are made evidence on | There were two witneſſes to the bond, and 


proof of the handwriting of the nies and it was proved thus; evidence was given of 


of the witneſſes. the bandwriting of Rivington one of the 
(5) Dougl. 93. | _ ſubſcribing witneſſes, WO was in m—_ 
(e) Wallis v. Delancey, Sittings at Wetmin- | Objedtion was taken that this was not iv 

ſter, 13th Feb. 1790, cor. Lord Kenyon — | cient without proving alſo the handwriting 


Debt on bond dated in 1774, which had | Of the obligor ; and Lord Kenyon being 


2 
been executed by the defendant at New York that Os it was Poe according . 


\ 
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where the ſubſcribing witneſs has been ſought for and could not 


be found, ſo as to furniſh a preſumption that he was dead. But 


the rule has never been relaxed further than theſe inſtances; and 
chere is neither neceſſity nor convenience in doing ſo. The caſe 


of Swire v. Bell went on the ground that the ſubſcribing witneſs 


was intereſted at the time of the * and alſo at the time of 
. | | | 

ASHHURST, ]. of the ſame opinion. 

GROSE, J. Where there is a ſubſcribing witnel ks parties 


thereby agree that the proof of their handwriting ſhall be made 
through that medium. pe | 


' LAWRENCE, J. Even an acknowlegement by the as 
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| himſelf has been held not to be ſufficient evidenos on the "oo : 


of non eſt factum (a). 


e . Rule abſolute 
(a) Abbot v. Plumbe, Dongl. 215. 


— 


TyT8 again GLops = 3 Sheriff of „no- 


| DLESEX. 


HIS was- action 0 on Seca 29 " . Fa 9880 the herif 
for treble damages for taking more upon a levy of execution 
upon the plaintiff's goods than the fees allowed by. that act. 
The declaration after ſetting forth the neceſſary proceedings i in. the 
former ſuit (6) ſtated that * nevertheleſs. the defendants not regard- 
ing their duty nor the Ratuln-an, WW provided, 


Saturday, 
May 20th, 


1 are due 


to the plain 
tiff who re- 
covers treble 
damages in 

an action on 


29 Elix. c. 4. 


againſt the 
ſneriff for 
taking more 
than the fee 
allowed by 


"aſt Writs on 8 under an execution againk the plaintiff goods, 


(a) In 1 Salk. 331. it is ſaid . it ap- (3) vid, the 1 of fach declaration in 
prars by the Parliament Rolls t. to have paſſed Woodgate v. Knatchbull, ante, 2 vol. 148. and 


in the 28 Elig. . | 15 1 v. Ew, 5 my | 


———— 0 . * 9 


* 
* 4 \ £ 1 11 3 2 1 2 1 a 2 4 ” & 1 
. — 7 , \ Wl . > * 
- 


2d Objedtion that 1 handwricing * . n not now be in England; all which 


Moreton the other ſvbſcribing witneſs. ſhould | was urged by Erſeine againſt the admiſſion : 


alſo be proved, and that he alſo was abroad - of the proof. But Lord Kenyon held it ſuf- 
or dead; otherwiſe non conſtat but he kcient'; for this being the caie of a foreign, 
with bave been ſubpœnaed here. Lord | tranſaction, though perhaps the evidence 

on thought that ſame evidence of that | was capable of being more perfect, yet it was 


ſort was neceſſary. Whereupon the plaintiff | ſufficient and reaſonable evidence to go to 
Proved that there had been a man of the 


h 
8 3 the other ſabſeribiag wit- pence offending out a commiſſion would he 


1 bot it could not be proved that his | | faid) in many caſes be more than the value 
Me was William, or that i it was the hand- | of the ſum in diſpute. 
_— of that Moreton, or that that Meretes 5 1 


> ©« received 


5 . the jury at leaſt, unleſs it were rebutted by 
me of Moreton Who had lived as' U clerk | ' ſome evidence on the other ſide. The ex- 
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1797. 1 i revived and took of the plaisir for eech the "faq 
r “ execution more or other confideration and recompence thay in 
Sat  ® the ſaid af is limited and appointed in that behalf, vis, 15. 61 
* « more than in the ſaid act i is limited, whereby the plaintiff ; is 
* endamaged and aggrieved | to the amount of the ſaid x $5. 64d; 
& contrary to the form of the ſtatute” &c. The plaintiff obtained 
a verdi&, and had judgment for his treble damages under the 
ſtatute, and the Maſter taxed coſts for him. | 
Lewes moved that the Maſter might review His taxation, con- : | 
dig that no coſts were due in this caſe under the ſtat. of | 
Gloucefter(a), and none were given by the act of Elizabeth, on 
which the action was framed. The rule is laid down in Pilfold's 
caſe 10 Cs. 116, that where a man either before or by the ſtatute of 
Glouceſter could not recover damages, if a ſubſequent ſtatute in a 
new caſe give damages either ſingle double or treble, there the 
plaintiff ſhall not recover coſts, for the act creates and gives 
a recompence where none was given before. Now this is not an 
action for extortion for which damages might have been re- 
covered before, but for taking more than the ſpecific recompence 
given by the ſubſequent ſtatute of Elizabeth, The caſes (b) which 
have been lately determined on this point were caſes in which gene- 
ral damages were recovered. for injuries which the parties might 
have ſuſtained before the ſtatute of Gloucgſter, though the particular 
remedies were given by ſubſequent ſtatutes : but the flatte of 
Elizabeth for the firſt time created a particular duty in the ſheriff 
not to take more than a certain fee, and gave a new remedy for 


the breach of it to the party grieved. 6 
Lambe was to have ſhewn cauſe again this rule in the oy | 
inſtance : but N 
The Court were clearly of opinion that there was no foundation 
for the motion ; for that the rule was eſtabliſhed in a variety of 
- caſes, Witham v. Hill (e), Jackſon v. The Inhabitants of Calefworth, 
Ward v. Snell (d), and Crefwell v. Hagbton, that where by any 
act ſince the ſtatute of Gloucgſer an action is given to the party 
grieved he is entitled to coſts if he ſucceed, though he bad 
no * before ſuch act. And therefore they 5 
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% 6 Fd. 1. «2. 4 ac. ban 256. 
(5) Jack/on v. The Inhabitants of Cale: (e) 2 Vilſ. 99. 
Worth, ante, 1 vol. 71. and Creſwell v. | (4) 1 H. Bl, Rep. 10. 
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MakRTOT T againſi HAMeTON, 


HE defendant formerly brought an action againſt the pre- 
T ſent plaintiff for goods ſold, for which the plaintiff had 
before paid and obtained the defendant's receipt ; but not being 
Ale to find the receipt at that time, and having no other proof 
of the payment, he could not defend the action, but was obliged 
to ſubmit and pay the money again, and he gave a cognovit for 
the coſts. The plaintiff afterwards found the receipt, and brought 
this action for money had and received in order to recover back 
the amount of the ſum ſo wrongfully enforced in payment. f But 
Lord Kenyon was of opinion at the trial that after the money had 
been paid under legal proceſs it could not be recovered back 
again, however unconſcientiouſly retained by the defendant, 


though the cafe of Moſes v. Macfarlan, 2 Burr. 1009, was re- 


| ferred to; and thereupon: the plaintiff was nonfuited. 


Gibbs now moved to ſet aſide the nonſuit and to grant a 


new trial; relying on a ſubſequent caſe of Liveſ, ay v. Rider, E. 
22 Geo. 3. B. R. where on a ſimilar motion the Court held ſuch an 


action maintainable. And he preſſed for the opinion of the 885 


in order that the queſtion might be ſettled. 
Lord KEN VON, Ch. J. I am afraid of ſuch a precedent. 


If this action could be maintained I know. not what cauſe of 
action could ever be at reſt. After a recovery by proceſs of 


law there muſt be an end of litigation, otherwiſe there would be 
no ſecurity for any perſon. I cannot therefore conſent even to 


grant a rule to ſhew cauſe, leſt it ſhould ſeem to imply a doubt. 


It often happens that new trials are applied for on the ground of 
evidence ſuppoſed to have been diſcovered after the trial; and they 
are as often refuſed : but this goes much further. 

Asunuksr, J. of the ſame opinion. 


Grose, J. It would tend to encourage the greateſt negligence 


if we were to open a door to parties to try their cauſes again 
becauſe they were not properly prepared the firſt time with their 
evidence. Of the general principle there can be no doubt; and 
though the laſt caſe cited ſeems to throw ſome ambiguity upon it, 


yet ſome of the poſitions there ſtated (a) are ſo entirely repug- 


nant to every principle of law, that I have leſs ny: | in diſ- 
regarding the whole authority of it. 


; ba Which his Lordſhip read from the note of it, 
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e of eſtabliſhing this, that every ſpecies of evidence, which hs 


an, omitted by accident to be brought forward at the trial, may fil 
| \HawpTON, 
be of avail in a new action to overhale the former Judgment, 
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which i is too e to be ſtated, 35 1 
1 Rule FO 
Saturn. HARPER again CARR. 
May 20h. Tr | | | | 
. 5 RESPASS for ſeizing and carrying away a ſhip's anchor 


warden tak- 


ing a diſtreſs at Liverpool. It appeared at the trial before Rooke J. at the 


1 poor's faſt aſſizes for Lancaſter that the defendant, who was a church- 
rate undef à 


varrantof warden, took the anchor in queſtion as'a diſtreſs for non-payment 
magiſtrates 
d Of & poor rate under a warrant of magiſtrates which was pro- 


he protect 
ny dg 6. duced. Whereupon it was contended on behalf of the defendant 


2: b. A, in 
. that this action could not be maintained againſt him alone, 


magiſtrates but that the magiſtrates under whoſe authority he had acted 
made de fend- | 3 


antswith ought alſo to have been made defendants under the 24 C. 2. 
Go 4 c. 44. by which it is enaQted © that no action ſhall: be brought 


Ned foe againſt any conſtable, headborough, or other - officer, © &c. for 
of ſuch war- - .thaxr | | ' ' 8 K a 
Weg tho any thing done in obedience to any warrant under the hand 


W big is or ſeal of any juſtice of the peace, until demand in writing 

a judicial 

and not a hath been made &c by the party intending to bring ſuch action 

migiſterial 

e they &c of the peruſal and copy of ſuch warrant, and the ſame has 
ought v4.0. been refuſed &cz and in caſe after ſuch demand and compliance 


eker We therewith &c any action ſhall be brought againſt any ſuch conſta- ' 
has to ſay-in ble headborough or other officer &c without making the juſiices 
an” ſigned or ſealed the ſaid warrant defendants, that on pro- 
ducing or proving ſuch warrant at the trial of ſuch action the 
jury ſhall give their verdict for the defendant, notwithſtanding 
any defect of juriſdiction in ſuch juſtices re. The learned 
Judge thought that a churchwarden diſtraining for a poor's rate 
was not within the protection of that ſtatute, and overruled the 
objection. The defendant then entered upon his defence, upon 
which many other queſtions aroſe, which are unneceſſary to be 
here ſtated as the judgment of the Court was confined to the 
_ objeCtion [firſt mentioned. The jury found a verdict + for the 
Plaintiff under the Judge's direction for the value of the diſtreſs, 
with leave to the defendant to move to enter a nonſuit if the 


Court thought the objection fatal. 3 | 
0 13 | 


y* 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
Cockell, Serjt- accordingly on a former day i in this term obtained 
2 rule niſi for that purpoſe ; j ſaying that there was no diſtinction 
in this reſpe& between a 'churchwarden acting under the warrant 
f magiſtrates in diſtraining for a poor-rate or under an order of 
removal. In all caſes he is in the ſituation of any other officer 
on whom a duty is thrown by law which he is bound to execute. 
Ile is not therefore in the ſituation of a party acting in his own 
cauſe; nor are the juſtices bound to grant the warrant of diſtreſs 
merely on his application: it is their duty to ſummon the party 
firſt, and hear what he has to ſay againſt it; and they muft firſt 
ſatisfy themſelves that the rate has been regularly made and pub- 
liſhed, and -a proper demand made upon the party. The Court 
lately refuſed. to grant a mandamus to Juſtices in Cumberland (a) to 
iffue a warrant of diſtreſs before they had ſummoned the par Wy 
and heard what he had to object. Beſides it appears from a re- 
view of the ſtatutes that the Legiſlature had this deſcription of 
officers - particularly within their view in affording protection to 
thoſe who were charged with the execution of Proceſs. The 
7 Jac. 1. c. 5. firſt gave protection to © Juſtices of peace, mayors 
or bailiffs of cities or towns corporate, headboroughs, portreeves, 
conſtables, tythingmen, and colleCtors of ſubſidies and fifteenths.“ 
The 21 Fac. 1. c. 12., which enables officers to plead the general 
iſſue and give the ſpecial matter in evidence, expreſsly extends the 
remedy to © churchieardent and overſeers of the poor,” * doing 
any thing touching their offices.” Then the. 24 Geo. 2. c. 44- 7 


which requires the juſtice who granted the warrant to be Joined 


with the officer who - executed it, includes all officers generally 


who act under the warrant or order of a magiſtrate, - Theſe 


ſtatutes being -made in pari materia are to be conſtrued together; 


and the two former acts ſhew who are meant by the term Meere 


in the laſt act. And he referred to the caſe of Nutting v. 
Jackſon (0), where it was preßt holden that an overſeer of the 
poor diſtraining for the poor's rate under the Juſtices' EY. 1s 
within the protection of the act of Geo. 2. 

Law, Chambre, Heywood, and Scarlett, now 99 cauſe. againſt | 
the rule; and relied on the caſe of Milward v. Cin (c), as 
thewing that it was not neceſſary to join the magiſtrates in this 
action, and conſequently, that the churchwarden was not within 


(a) R. v. Ban, and another, ante, 6 vol. (3) Z. 13 Geo. 3. Bull, V. P. 1 
| 198, 10 | Wy 1. 2 Blac. Keb. 1330. | 
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against 
CA RR. 


CASES. IN EAS TER TERM 


the protection of the act of Geo. 2. on this occaſion. The's ground 
on which the contrary doctrine is contended for is that magiſtratez 
have the ſame diſcretion to grant warrants in this as in other 
eaſes: but it was holden otherwiſe in that caſe; for the Court 


- there ſaid that the juſtices have only a ſpecial juriſdiction upon 


the application of the overſeer to enforce. the payment of a tax, 


which he (the overſeer) is preſumed to have regularly made. 


formal parties, and have not competent means of Bun them- 


This conſtruction is alſo warranted by the proviſions of the 
43 Eliz. c. 2., which directs the churchwardens and overſeer \ 
to make the rate with the approbation of two juſtices, and that 


it ſhall be lawful for the churchwardens and overſeers by warrant 


from two juſtices to levy the aſſeſſment by diſtreſs. And by 


8 19. in caſe any action ſhall be brought againſt the officers for 


taking the diſtreſs, they may either plead not guilty or juſtify and 
Nate the truth of the caſe; and upon iſſue joined the whole mat- 
ter ſhall be given in evidence; and upon verdict for the defendant 
or a nonſuit, the defendant ſhall recover treble damages by realon 
of the wrongful vexation. Now if the churchwardens and over- | 
ſeers are within the act of Geo. 2. they can never recover their 
treble damages given to them by the ſtatute of Elizabeth, though 


they may have been wrongfully vexed; for ſuch damages are only 
given upon a hearing of the merits, but under the act of Ceo. 2. 


the merits of their caſe can never be entered into; for they arc 
entitled to an acquittal upon the mere production of the warrant, 
The Legiſlature themſelves ſeem to have explained by the other ads 
of parliament which have been mentioned that they did not in- 
tend to include © churchwardens and overſeers of the poor” with- 
in the words, or other officer,” in the ſtat. 24 Geo, 2. For the 
title of the ſtat. 7 Jac. I. c. 5 is © an act for eaſe in pleading &c 
in actions &c. = Juſtices mayor's conſtables &c. and cer- 
tain other his majeſty's officers ;”* and the Legiflature being aware 
that thoſe general words did not extend to churchwardens and 
overſeers of the poor found it neceſſary' to include them by a 
ſpecial proviſion in the 21 Fac. 1. c. 12. Therefore the words 
or other officer” following conſtable headborough” &c mult 
be taken orily to mean other officers ejuſdem generis, namely, peace 
officers. Beſides, it is more reaſonable that the overſeers whole 
act in making the rate is to be enforced by the warrant ſhould 
try the legality of it at their own charge, than that they ſhould 
throw the onus of the litigation on the magiſtrates, who are mere 


3 {elves 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


: ſelves of the legality of the rate. It is no anſwer to ſay that they 
may and ought to ſummon the party before they grant a warrant 
of diſtreſs againſt him; for in this inftance they act miniſterially; 
and the party may aſterwards diſcover objections to the rate of 


which he was not apprized at the time: but the overſeers muſt 


know whether they have made a legal rate or not, and it 
18 their own fault if they have not. In R. v. The Juſtices 
of Middleſex (a) the Court granted a mandamus to ' juſtices 
to ſign a warrant of diſtreſs for levying a poor-rate, although 
it was urged. that it had been uſual to grant a ſummons firſt, 
which the Court thought not neceſſary, it not being required by the 
act. And Mr. J. Fo ger put it on the ſame footing as the allow- 


ance of a rate, which 1s admitted to be an act merely miniſterial. 5 . 
So in a late caſe of the King v. The Juſtices of Gloucefter (O), upon 


a mandamus to grant a warrant of diſtreſs, the magiſtrates think- 
ing that they had a diſcretion returned that they were of opinion 
that the place in reſpect of which the party was rated was not 


within their juriſdiction; but the Court quaſhed the return as in- 


ſufficient ; and finally an iſſue was directed. The poor's rate be- 
ing the act of the overſeers greatly diſtinguiſhes their caſe from 


that of conſtables or ſuch other officers who are mere inſtru- 
ments in executing the warrants of magiſtrates on other occaſions, 
and who have no diſcretion to judge of the propriety of the applica- 


tion on which the warrant iſſued, and cannot refuſe to execute it. 
Whereas an overſeer has both the opportunity of forming ſuch 
judgment in the firſt inſtance, and is not afterwards bound to exe- 
cute the warrant if he is ſatisfied of the illegality of it: he is 
throughout the principal mover in the buſineſs. If the Court 


ſhould determine that ſuch officers are to be protected at the ex- 


pence of the magiſtrates, it will load the latter with a burthen- 
tome reſponſibility, and will render the former more negligent i in 
their endeavours to make a proper rate, who alone have com- 
petent information upon the ſubject. This conſtruction will de- 
feat the beneficial object of the act of Geo. 2., which was to pro- 
tect mere miniſterial agents, and to throw the onus of defending 
the act complained of on the party who had the opportunity of 


exerciſing his judgment on the caſe, which in this inſtance 1s 


the churchwarden and not the magiſtrates. 


(a) E. 19 Geo. 2. 1 Conft. 207. pl. 208. ; | peared to them that the lands rated did not 
% The mandamus iſſued in Hilary term lie within that part of the pariſh of St. 


1791; and the juſtices made a return in | Nicholas which was in the Oy of Glogs 
Eafter term following, ſtating that it ap- cer. 
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Lotd Kenyon, Ch. J. (topping Gockell Serjt. ad: Ti 970 in 
ſupport of the rule.) I will not enter into a conſideration of the 
other queſtions about the legality of the rate, the only queſtion 


here is whether or not we ſhould put the conſtruction on this very 


beneficial ſtatute that the Legiſlature intended it ſhould receive. 
The act provides that, when a warrant 18 granted to the inferior 
deſcriptions of mankind who cannot judge of the Propriety of 
it, they ſhall not be haraſſed with actions for executing it, but 
that the magiſtrate who granted it ſhall bear the reſponſibility 
himſelf. It is objected however that the ſtatute does not extend 


to churchwardens and overſeers, but is confined to the officers of 


the peace: but if that be the meaning of the ſtatute all mankind 
have been acting under a miſtake ever ſince it paſſed; for it has 
always been extended to ſurveyors of the highways, who have an 
extenſive juriſdiction on the ſubject of the highways. In Wilkes 


v. Lord Halifax it was indeed decided that the act did not extend 


to one of the King” s meſſengers, and there it was ſaid that it Was 
confined to thoſe who were obliged to take upon them the execu- 
tion of offices of this deſcription without any reward. Nor can 
it be doubted but that! it extends to overſeers of the poor in ſome 


inſtances, e. g. in executing an order of removal. In one of the 
acts of parliament (a) the deſcription is © conſtables, and certain 
other his majeſty's officers: but in this ſtatute the latter expreſſion 


is dropped, and it ſpeaks of © conſtables, headboroughs, or other 


officers,” acting in obedience to any juſtice's warrant, I will not 


now enter into an examination of the caſe of Milward v. Coffin, 


becauſe that was decided on the form of the action, a replevin, 
to which it was ruled that this ſtatute did not extend: had it not 
been for that deciſion I ſhould have thought that the act did ex- 
tend to a replevin; and certainly convenience requires that it 


ſhould, otherwiſe it is in the plaintiff's power to evade the pro- 
viſions of the act by adopting a particular mode of proceeding 
which depends on his own choice. Perhaps however it may be 


ſhewn on examination that that caſe was rightly decided, whatever 


my doubts may have been about it. Then it was ſaid that ju- 
tices of the peace act miniſterially in granting a warrant of dil- 
trels for non-payment of a poor rate in the ſame manner as when 
they allow a rate, and a dictum of Mr. J. Fer has been alluded 
to in ſupport of it: but it is obſervable that Neither of the other 


(a) See the preamble to 7 Fac. 1. "Co fo 


+ three 
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three judges thought the two caſes alike ; and I think that the caſe 
of allowing a poor- rate is the ſingle inſtance i in which the juſtices 


act miniſterially; but there the allowance alone does not put the 


rate into a ſtate to be enforced, for it is ſtill open to an appeal by 
any perſon who thinks himſelf aggrieved. But in the inſtance of 
granting a warrant of diſtreſs the juſtices exerciſe a diſcretion 
after inquiring into the circumſtances of the caſe, It is an eſſeſtial 
rule in the adminiſtration of juſtice that no man mall be puniſhed 
without being heard in his defence; the party muſt be ſummoned 
before a warrant of, diſtreſs is granted, as we decided in R. v. 
Benn; and on that ſummons many circumſtances may appear to 
ſhew that a warrant of diſtreſs ought not to be granted, I will 
not even ſuggeſt what my opinion is reſpecting the validity of 
this rate, becauſe it is not neceſſary to the deciſion of this caſe : but 
Lam very clearly of opinion, on the preliminary point, that the 
_ magiſtrates who granted the warrant ſhould have been made par- 
ties to the ſuit, and that all thoſe other ſteps —_— have been taken 
that the ſtat. 24 Geo. 2. requires. 

ASHIURST, J. This is a very wiſe proviſion aide for the 
protedion of all inferior officers acting under the warrant of a 
juſtice of the peace; and on this ground J am of opinion that the 
magiſtrates ought to have been made defendants in the cauſe. 
The caſe of Nutting v. Jachhſon is a deciſion directly in point. 


GRosz, J. I remember the caſe of Nutting v. Jackſon, which 


underwent a great deal of diſcuſſion, and the determination of 
which was ſatisfactory to every perſon who heard it. And that 
was not the firſt determination on the point; for Mr. Lucas, in 
argument, cited a caſe in 1770 before Lord Ch. Juſt, Wilmot who 


decided at niſi prius that an overſeer of the poor was an officer 
within the meaning of the ſtatute 24 Geo. 2. It is true that the 
Court of Common Pleas expreſſed a different opinion in Milward 


v. Caſin: but it is ſufficient to ſay of that caſe that it was de- 
termined on the form of the action, and that the attention of the 


Court was not neceſſarily called to this point as it was in the caſe 
of Nutting v. Jackſon. I think it would be miſchievous to over- 


rule the caſe of Nutting v. Jackſon, which was a convenient and 


Proper deciſion. Therefore, without repeating the reaſons already 


given by the Court, I am vf opinion on the authority of that 


caſe, which cannot be diſtinguiſhed from the n that the rule 


mould by made abſolute. ; 


es. __ LawRENCE, 
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/ and releaſe e by | tenant in in tail conveys a baſe fee voidable e by the entry of the iſſue in tail. 
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1797. : "LAWRENCE, ]. The ground on which I doubted the author 
— of Nutting v. Fackſon when this motion was firſt made was that 
again} the magiſtrates 4 in granting a warrant of diſtreſs act merely mini- 

ſterially; if they had no diſcretion on the ſubject it would be 8 

hard that they ſhould be bound to grant a warrant of diſtreſz 

which they thought illegal and afterwards diſcuſs the propriety 
of the rate at their own expence. And if they had no diſcretion 
in granting the warrant, I ſhould have doubted of that caſe. But 
| the caſes now referred to ſhew that the juſtices do not act mini. 
SP ſerially, Beſides the ſtatute 43 Elix. c. 2. requires a warrant 
ſigned by two juſtices to enable them to levy the money due, 
which would have been unneceſſary if the juſtices were not to 
exerciſe a diſcretion whether they ſhould grant or refuſe the war- 

rant: that circumſtance, I think, ſhews that the Legiſlature did 

not intend that a warrant ſhould be granted as a matter of courſe, 

but that the juſtices ſhould firſt inquire into the merits of the 

caſe. The caſes cited ſhew that the party ought to be ſummoned 

before the magiſtrates before they grant a warrant of diſtreſs; and 

then they muſt exerciſe their own judgment in the ſame way that 

they do on the hearing of any other complaint. Then it ſeems 

to be immaterial in this reſpect whether the warrant be granted to 

the overſeer or to any other perſon. Conſidering therefore that 

ſuch a warrant 1s not granted as of courſe, and that this very point 

was decided in Nutting v. Fackſon, I think that the rule muſt be 


made abſolute. | 
Rule abſolute, 


n Thien on the Demiſe of W. NERVILLE again Rives 
ay 23d, 
and BRADLE v, Aſſignecs of W. NRVILLE the Elder 
a Bankrupt. 


— 


Deviſe to A. * che trial of this ejectment at the laſt Wi ncheſter afſizes a 


and her heirs, 


and if ſhe verdi& was taken for the plaintiff, wo to the pA of 
died without 


Ae, men this Court on a caſe reſerved. 


Sou W. Fifield, being ſcifſed of the oral in queſtion, by will 
poſe of the dated 3d of May 1766, after confirming his ſettlement, by, which 


eftate by will 
or deed ; and 


for want of ſuch iſſue and dir-Qion &c. then to the deviſor's right heirs ; £ who had iſſue took an eſtate 


tail. — Tenan in tail by leaſe and releaſe previous to her marriage conveyed to truſtees to the uſe of her- 
ſelf till the marriage, then to the huſband for life, then to herſelf for life; then to the firſt and other ſons 
of the marriage &c ; tenant in tail oied before the huſband, leaving a ſon ; held that the huſband was 45 
entitled to a Ife eſtate either under the ſettlement or as tenant by the corteſy. —A e 


one 


1 


— 


Lage 8 ee eee eee, a 


mer te le e. 
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one part of this eftate was ſettled on his wife E. Fifcld for life, 1797. 
deviſed the reſt of the premiſes to his daughter and only child Ste 9 
Mary Fi feld on her attaining twenty-one, and to her heirs; and Nevis 
as to that part which was ſettlèd on his wife he deviſed the ſame to HA = 
his ſaid daughter after the death of his widow ; in caſe the widow 1 
chould die before the daughter attained twenty-one, then he willed 
that both parts of the eſtate ſhould go immediately to his daughter 
and her heirs for ever; but he willed that his wife ſhould hold 
and enjoy both parts until his daughter ſhould attain the age of 
twenty-one ; and an caſe bis daughter ſhould dic without ue, then 
he empowered her to diſpoſe of the whole by will or any other 
inſtrument in writing attefled by three witneſſes, as ſhe ſhould 
direct limit or appoint ; and for 2want of {uch zffue and direction &c 
then that the ſame ſhould deſcend and go to his own right heirs. 
The deviſor his widow and daughter are fince dead, the mother 
having ſurvived the daughter. The daughter married Y. Neville 
| the elder, by whom ſhe had one ſon, the leflor of the plaintiff 
But previous to her marriage the, having attained the age of 
twenty-one and being in poſſeſſion of the unſettled part of this eſtate, 
by leaſe and releaſe dated the 2d and 3d of Dec. 1772 conveyed 
the whole of the premiſes i in queſtion to truſtees to the uſe of her- 
{elf and her heirs until the intended marriage, and from and 
immediately after the marriage to the uſe of V. Neville the elder 
and his affigns for his life, remainder to truſtees to ſapport con- 
tingent remainders, remainder to herſelf for life, remainder to the 9 
firſt and other ſons of the marriage in tail, with remainders over. i 
V. Neville the elder is ſince become 2 bankrupt, and the defendants *# 
are his aſhgnees, 

Durnford for the plaintiff Two queſtions ariſe in this caſe, 
one on the conſtruQian of the will of 1766, the other on the 
effect of the marriage-ſettlement of Mary Fifield in December 1772. 
Hirſt; Mary Fiſield took only an eftate-tail under her father's will | 
in 1766, Though that part which was not ſettled on the deviſor's 1 73 
widow is at firſt deviſed to Mary Fifield and her heirs, it is mani- 4 
feſt from the two clauſes at the coneluſion of the will that the 5, e rf, 
deviſor did not intend to give his daughter a fee, but that her ue, 

children if ſhe had any ſhould-take after her. And as to that part 
which was ſettled on the deviſor s wife for her life, it is only 
by the firſt deviſe given to the daughter for her life, no words of 
inheritance being there added: but the ſame two clauſes at the 
end of the wil enlarge that deviſe into an eſtate-tail, So that 
Vor- VII. | — taking 
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19 the two firſt deviſes of the two ſeparate parts of the hs 
and the two clauſes. at the end of the will together, it is clear that 
the deviſor did not intend that his daughter ſhould. have a greater 
eſtate than an eſtate-tail in both theſe parts. If not, the ſecond 
queſtion ariſes on the effect of the ſettlement made on the 
marriage of that deviſee. It is clear that a conveyance by 
leaſe and releaſe by a tenant in tail neither bars the iſſue in 


tail, ſtat. de donis (a), or works a diſconfinuance Lit. feb, 


598, 600; Co. Lit. 328. a.; Finch's Law 190. But ſuch a 
conveyance paſſes a baſe fee, voidable by the iſſue in tail by 
entry. Seymour's caſe, 10.Co. 95; Machell V. Clarke, 2 Ld. Rayn. 

779; Doe d. Tyrrtl v. Shilſon, 3 Burr. 1703. 80 that the huſ. 


band of the tenant in tail, V. Neuille, is not now entitled to a 


life-eſtate either under the ſettlement or. as tenant by the curteſy, 
He cannot take under the ſettlement becauſe it was not competent 
to his wife to paſs the eſtate by ſuch a conveyance to the prejudice 
of her iſſue after her death. Nor can he take as tenant by the 
curteſy, becauſe the inſtant the marriage took effect the eſtate 
was veſted in the huſband during the joint lives of himſelf and his 
wife, and conſequently there never was any one moment during 
the coverture when the wife was ſeiſed of an eſtate-tail in Poſſeſſion, 
which is neceſſary in order to make the. huſband. tenant by 
the curteſy. Co. Lit. 29. a. And with regard to that part of the 
eſtate which was ſettled on the deviſor's wife, it was only deviſed 
to the daughter ſubject to her mother's life-eſtate in it: now as it 


appears by the caſe that thg mother ſurvived the daughter, this 


part never was veſted in the daughter in poſſeſſion; and at all 


events therefore as to this the huſband 1 is not entitled by the 


curteſy. 


Burrough, who was to have argued for the Sofia candidly 
acknowledged that the two points were againſt him ; firſt, that the 
daughter took an eftate-tail only, and that the Get point was 
now too well eſtabliſhed by the authorities to be ſhaken. And 


The Court, being of that opinion, ordered the 
Poſtea to be delivered to the Plaintiff 


(a) 13 Ea. r 


1 ö 1 5 


IN THE THIRTY-SEVENTH YEAR OF GEORGE Ill. 


© 


Sspowonrn again Ovexaxy and. three others. 


\HIS was an ation on the als brooght by the Paine hs 
was deſcribed as the owner of three-fourth parts of a ſhip 
The Sally, againſt the defendants, the owners of another ſhip, for 


ſo negligently careleſsly and unſkilfully navigating their mp that 
me ran foul of the plaintiff's and ſunk her. 


The defendants pleaded in abatement that the plaintiff at the 
time of the injury and loſs had no intereſt or property in the ſhip 
Sally unleſs jointly and undividedly with one J. Addiſon, who is 
ſtill alive &c, wherefore inaſmuch as 'F Addiſon is not named in 
the bill the defendants prayed that it might be quaſhed. 

The plaintiff replied that at the time of the injury and 
loſs J. Addiſon was owner of one- fourth part of the ſhip Sally, 
and the plaintiff was then owner of the remaining three- fourth 
parts; that after the injury and loſs and before the commence- 
ment of this ſuit, to wit, in Hilary term 35 Geo. 3. Add ion 
impleaded the defendants for the damage ſuſtained by him as 


owner of the ſaid one-fourth part, and in Trinity term 36 Geo. 3. 


recovered againſt them 4721. damages &c. 

To this replication the defendants demurred generally. 

Marryat in ſupport of the demurrer. The plea in abatement i is 

good, and the matter diſcloſed in the replication does not vary the 
caſe in favor of the plaintiff, It is a clear and eſtabliſhed rule that 


when an action is brought for an injury done to an entire and 


indiviſible chattel all the owners of that chattel muſt be joined. 


The plaintiff by his replication attempts to take this caſe out of the 


general rule and to ſhe that he cannot have a better writ becauſe 
one of the part=owners of his ſhip has already ſued the defendant 


and recovered damages: but in anſwer to that it muſt be re- 
membered that the parties who have the legal title to any thing 


mult join in an action to recover damages for an injury done to 
that thing, whether they be or be not entitled to the beneficial 


intereſt. It is ſo in the caſe of executors, ſurviving partners, 


279 
1797: 
— — 


Tueſday, 
May 23d. 


'If one of 


two part- 


owners of a 


chattel ſue 
alone for a 
tort, and the 
defendant do 


not plead in 


abatement, 
the other 
part-owner 
may after- 
wards ſue 
alone, and 
the defend- 
ant cannot 


plead in 


abatement to 
ſach action. 


truſtees, bankrupts, and the aſſignors of a choſe in action; Winch 


v. Keeley, ante, 1 vol. 619. And it is peculiarly bene that 


the general rule ſhould be applied to this caſe; for where an 


injury is done to a ſhip of which there are many joint owners, 
permitting one alone to ſue for his ſhare of the damage will not 
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c CASES. IN EASTER TERM | 


only tend to a multiplicity of actions, but it will alſo enable 4 
the partners to become witneſſes for each other in their reſpeQive 
ſuits. Without controverting the authority of the caſe of Ada. fon 


1 Overend (a), it does not follow, becauſe judgment was pro. 


perly given againſt the defendants in that caſe on account of their 
omitting to plead in abatement, that therefore this action by 


another joint owner can be maintained where the defendants 


have pleaded in abatement. Here it appears on the record that 


the legal title to the ſhip, for the injury done to which this action 


is brought, is veſted in two joint owners one of whom only ſues; 
and therefore the action cannot be maintained i in it s preſent form. 


Giles contra was ſtopped by the Court. 
Lord KenyoN, Ch. J. I am clearly of opinion that the 


plaintiff is entitled to judgment. The caſe is fhortly.this; ther 


were two perſons owners of a ſhip in unequal proportions, Adaiſon ] 
being the owner of a fourth part, and the plaintiff of the remain. 
ing three-fourths ; the former brought his action againſt the de- 
fendants, the owners of another veſſel, for wrongfully running 


down his ſhip, and we decided i in that caſe that though the de- 


fendants might have pleaded in abatement that another perſon 
ought to have been joined with the plaintiff, yet as the de- 
fendants omitted to put in ſuch a plea the plaintiff was entitled to 
recover; and in that caſe the plaintiff had judgment and obtained 
a full ſatisfaction for all the damage that he had ſuſtained to his 
ſhare of the ſhip. But that did not ſatisfy the whole juſtice of the 


caſe, the preſent plaintiff being the owner of three-fourths of the 
| ſhip; he now brings his action for the injury done to his ſhare, 


to which the defendants. have pleaded that at the time when the 


injury was done there was another owner of the ſhip who ought 


to have ſued jointly with the plaintiff; the plaintiff has ſtated in 
his replication the proceedings i in the former aQion to ſhew that 
the plaintiff in that action has already received a ſatisfaction. 
And the queſtion now is, Whether that perſon, who has obtained 
complete ſatisfaction for the damage which he ſuſtained, ought to 
have ſued as a co-plaintiff in this action ? It is ſaid that he ought 
to have been a party, becauſe he is a truſtee for this plaintiff: but 


that is not correct; they are tenants in common of this ſhip, 


Then it was urged that the owners by not ſuing jointly will haraſs 


the defendants by bringing ſeveral actions inſtead. of one: but 10 


4) Ants, 6 vol. 66, N „ 
40 prevent 


: 
1 
of 


IN THE 6 THIRTY-SEVENTH YEAR'OF ondroe * DA” 
prevent | multiplicity of actions the defendants bad an opportunity 1797. | 
of taking this m"_ in the former action; and if they had — | 


SEDGWORTH 
availed themſelves of it at the proper ſeaſon they would not have againf 


been haraſſed with different actions. 1 do not ſee for what good ts 1 } 
purpoſe the other part-owner ought to have joined i in bringing this } 
action; having already received a ſatisfaction himſelf, he could 
not be entitled to any part of the damages to be recovered in this 
action, and he is not a truſtee for this plaintiff. Therefore on the 5 
grounds of law reaſon and juſtice I think that chis plea ought not 
to have been put in, and that the replication gives a full anſwer 
1% e N 
AsHhURST, J. It 1 be a diſgrace to our law to determine 
that Addiſon ought to have been joined in bringing this action; for 
it appears that he has already aſſerted his right and has rechne 
adequate damages fer the injury that he ſuſtained in reſpe& of | 
bis ſhare. The objection made by the defendant in this action is 
ſo contrary to common ſenſe that even without any authority 1 
ſhould have thought it could not have been ſupported. But the 
caſe of Nelthorpe v. Dorrington (a), which was cited in Ada, ſon v. 
Overend, is in ſome degree an authority againſt the defendants; 
for there it was decided that two, out of three, joint owners might 
recover in trover; it is indee 1 added as a reafon, * becauſe the 
defendant had not pleaded in abatement.” But if it be com- 
petent to one part- owner to recover for his ſhare ſeparately, there is 
no reaſon why this plaintiff ſhould not recover in this action. The 
defendants might have pleaded in abatement to the firſt aQion, 
which would have ſaved them the expence of this action: but they 
omitted to do that at the proper time; and now by their demurrer 
to this replication they en the truth of the facts contained 
in it. Mn * 
GRost, J. The defendants' objection tends to ſhew that if | 
one part-owner recover for the damage done to his ſhare, the other 
part-owners ſhall never recover a ſatisfaction for the injury done 
to theirs: but that can never be ſupported. This point, how far 7 
one part- owner can recover when the defendant does not plead in 
abatement, was diſcuſſed in Addiſon v. Overend, where we decided 
on the authority of ſeveral caſes that if the defendant does not 
plead in abatement, he cannot afterwards object: but that is no 
reaſon why the other part: owner ſhould have no remedy for the 
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1797. injury done to his ſhare of the property; he could not plead in 
$howwonrn Abatement in the firſt ac!io9. 
. LAWRE NSE, J. There is no objection to an action bein; 
* brought by one tenant in common for an injury of this kind, 

if the defendant do net object to it on his own account, It i; 
ſettled in a variety of caſes that one tenant in common may re- 
cover for the injury done to his ſhare of the property. Then 
the defendants, not having pleaded in abatement in the firſt action, 
cannot now make this objection; by omitting to plead in abate- 
ment then, they aſſented to the ſeverance of the actions. There 
might have been greater weight in this objection if there had 
been ſeveral remaining owners and only one of them had ſued: 
but here the whole remaining intereſt in the ſhip is veſted in this 
plaintiff; however if there had been ſeveral remaining part- 
owners, I do not think that the defendants could ever have ob- 
jected to the ſeverance of the actions after they had omitted to 
plead in abatement in the firſt ation. | 
1 Judgment for the plaintiff, 
1 45% The Kino againſt The Preſident and College of 
PHYSICIANS. Ce 
A doctor of 


phyſic, who 


has been li- 
cenſed by the 


college of 


phyſicians to 
practiſe phy- 
fic in London 
and within 

ſeven miles, 


as a matter 
of right to be 
examined by 
the college 
ja order to 
his being ad- 


mitted a ſel- 
low of the 


college. 
The college, 


who have power by 


cannot claim 


THIS was a rule calling on the preſident and college or com- 


monalty of phyſic in London to ſhew cauſe why a mandamus 
ſhould not iſſue, commanding them to examine C. Stanger, M. D. 
as to his qualification and fitneſs to be admitted into the ſaid cor- 


poration as a member or fellow thereof. 


By ſtat. 3 Hen. 8. c. 11. it is enacted that no perſon within the 


city of London or within ſeven miles thereof {ſhall take upon him 
do exer ciſe as a phyſician, except he ſhall. firſt be examined ap- 
proved and admitted by the Biſhop of London or by the Dean 


of St. Paul's for the time being, calling to him or them four 


doctors of phyſic; with a proviſo that the act ſhall not be pre- 


their charter {confirmed by act of parliament) to make bye-laws, have made bye- 


laws reſpectiog the qualifications of perſons to be admitted into the college: by them it is ordained that 
no perſon ſhall be admitted into the claſs of candidates before admiſſion into the college, unleſs be has 


taken a degree of M. D. at Oxford, Cambridge, or Dublin; except in two caſes in one of thoſe 
caſes, the preſident may propoſe once in every other year a door of phyſic of a certain ſtanding, aud 
if he be approved by the college he may be admitted a fellow ;—in the other, any fellow may propoſe 


a doctor of phyſic of a certain age and ſtanding, and if approved at certain meetings he may be admitted 
a fellow, —Ruled that theſe were reaſonable bye. laws. | 


7 judicial 


- 


THE THIRTY-SEVENTH YEAR OF GEORGE 11. 
| adicial to the univerſities of ' Oxford or Cambridge or to any pri- 
zileges granted to them. King Henry Eighth afterwards, in the 


phyſicians : after reciting the miſchiefs that had ariſen to the 
public from the practice of unſkilful and ignorant men, and his 
will “ Collegium perpetuum doctorum et gravium virorum, qui 
medicinam in urbe noſtrà Londino et ſuburbibus intraque ſeptem 


millia paſſuum ab ea urbe quaquaverſus publice exerceant, inftitui,” 


he incorporated them thus F. Chambre, T. Linacre, F. de 
Victoria, N. Halſewel, J. Franciſco, and R. Yaxley medicis con- 
ceſſimus quod ipſi omneſque homines ejuſdem facultatis de et in ci- 


vitale prædicbd fint in re et nomine unum corpus et communitas 


perpetua ſive collegium perpetuum.“ Then power is given to 
the college to elect annually a preſident of the college, ad ſu- 
pervidendum recognoſcendum et gubernandum pro illo anno col- 
legium ſive communitatem et omnes Bomines ejuſdem facultatis et 
negotia eorundem.” The preſident and college are then authoriſed 


to make bye-laws © pro ſalubri gubernatione ſuperviſu et correc- 


tione collegii ſeu communitatis et omnium hominum eandem facul- 
tatem in dictd civitate ſeu per ſeptem milliaria in circuitu ejuſdem 
civitatis exercentium &c.“ It then directs that no perſon ſhall 
practiſe phyſic in London or within. ſeven miles thereof © niſi ad 
hoe per dictum preſidentem et communitatem admiſſus ſit” &c. 
And it gives the preſident and the college power to elect annually 
tour perſons (now called cenſors) “ qui habeant ſuperviſum et 
ſerutinium correctionem et gubernationem omnium et ſingulorum 


dictæ civitatis medicorum utentium facultate medicinæ in eãdem 


clvitate, ac aliorum medicorum forinſecorum quorumcumque facul- 


| | 5 5 3 # 1 rs; The Kino 
tenth year of his reign, by charter incorporated the college of 
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tatem illam medi cinæ aliquo modo frequentantium et utentium 


infra eandem civitatem et ſuburbia ejuſdem five intra ſeptem mil- 


liaria in circuitu ejuſdem civitatis“ &c. And it contains an ex- 


emption from ſerving on juries thus; “ quod nec preſidens nec 


aliquis de collegio prædicto medicorum, nec ſucceſſores ſui, nec 


eorum aliquis exercens facultatem illam ſummoncantur &c. The 


ſtat, 14 and 15 Hen. g. c. 5. after reciting the above charter, and 


the expediency of providing that no perſon of the ſaid politic 
body and commonalty ſhould be ſuffered to exerciſe and practiſe 
phy ſic but only thoſe who were © profound ſad and diſcrete groundly 


learned and deeply ſtudied in phyſic, confirmed the charter, and 


enacted that the fix perſons therein named chooſing to them two 


9 : 


— 


who. 


more of the commonalty ſhould thenceforth be called the Elects, 


* " 
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who ſhould annually chooſe a preſident of the ſaid commonalty; 
with power in caſe of the death of one of the elects to the ſur 


' vivors of the eight to elect another; and it enacted that no perſon | 
' ſhould be ſuffered to practiſe phyſic through England until be 
| ſhould be examined by the preſident and three of the eleQs, and 
have from the preſident and three of the elects letters teſtimonial 
of their examination, * except he ſhould be a graduate of = 1 | 


or Cambridge, wn had * all * for his form + ag 
Set ur eee 

Dr. Stanger, after 3 to the above n owl hide. 
Rated in his affidavit that in 1783 he took a degree of doctor of 
phyſic at Edinburgh after a reſidence there for three years, and 
after having ſtudied. phyſic there and at other places for many 


years; ; that afterwards he went abroad to France, Laly, and Ger. 
many, and ſtudied phyſic there for ſeveral years more. That. in 


1789 he obtained a licence from the college of phyſicians here in 


the uſual way to practiſe in London and within ſeven miles thereof, 


and that he has practiſed ever ſince. That in June 1796 he applied 
to the preſident and college at their general meeting to be admitted 


by them to be a member of their corporation, ſubmitting him- 
ſelf to be previouſly examined by them concerning his qualifi- 
cation and fitneſs to be admitted a member of the corporation, 


which the college refuſed. Dr. Stanger alſo added in his affidayit 
that he was duly qualified and fit to be admitted a member of the 
college. „ 


The affidavits in anſwer to the rule diſcloſed the following. 
(among other) facts. For two hundred years paſt there have been 


three claſſes of perſons practiſing phyſic in London and ſeven miles 


round; the fellows; candidates, perſons deſirous of becoming 


members and who have been examined and approved by the 
preſident and cenſors to be candidates for election into the ſo- 


ciety or fellowſhip; and the licentiates, who, may practiſe as fully 
in all reſpects as fellows and have the ſame benefits and advan- 


tages. Various bye-laws have been made by the college reſpecting 
the qualiſications of perſons to be admitted fellows; one of them lo 


long ago as 16 37, by which it was ordained . perſon ſhould 
be admitted a fellow unleſs he had performed all his exerciſes | 


and diſputations in one of our univerſities without diſpenſation, 
and which has continued ever fince with ſome little alterations. 
To prevent any miſtake ariſing from the words © aliqua Britanniæ 


Academia” in ſome of the bye- laws respect this qualification, | 
rats 3 


* 


Pl 
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an explanatory. bye. lav was made i in 17 51, in which it was de- 
clared that the meaning of the words was that no perſon ſhould be 
admitted who was not 4 Doctor of Phyſic of Oxford or Cambridge. 


The bye laws of the callege have been reviſed and altered ſince 


the year. 1768. By thoſe now in exiſtence no perſon can be ad- 


mitted a fellow unleſs he has been a candidate for a year, except 
in certain caſes hereafte mentioned. No perſon can be admitted 
into the claſs of candidates unleſs he has been created a Doctor of 
Phyſic in the univerſity of Oxford. or Cambridge, or unleſs he 
has obtained the ſame degree in the univerſity of Dublin and 
has been incorporated into, one of the univerſities of Oxford 
or Cambridge; nor cag any ſuch perſon be admitted into the 
claſs of candidates until after he has been examined as to his 


knowledge of phyſic in three of the greater or leſſer meetings 


(called the comitia majora and comitia minora) of the college. 
After a perſon has been a candidate for a year, he may be pro- 


w, if the majority of fellows conſent, without further ex- 


the preſident at one of the greater meetings and admitted 


i 
* 
oy : 
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amination. But by two other bye laws perſons not having che = 


above qualifications may be propoſed. in one. of two ways; by 


one, the preſident is enabled once in every . year at the 


comitia minora to propoſe one licentiate of ten years ſtanding, 


who may (if the major part of the comitia minora conſent) be 


propoſed by the preſident at the next comitia majora to be elected 


a fellow, and if the majority of fellows then preſent conſent, he 


may then be admitted a fellow. By the other, any one of the 


fellows may propoſe any licentiate, of ſeven years ſtanding and 
of the age of 36, in the comitia majora to be examined; if the 


major part of the fellows conſent, ſuch licentiate may be iel ; 


by the prefident or vice prefident and cenſors, and if approved 
by che major part of the fellows then preſent he may be pro- 
poſed at the next comitia majora to be a fellow, and admitted ;' 8 
the daten. of the fellows then preſent conſent. The ordinary 


grea 
and e 
leaſt. 

of ih 


er meetings (comitia maajora) are holden four times a year, 


The ordinary, lefler meetings, {comitia minora,) conſiſtin 


not to admit: any perſon who had not had his education in either of 
e., ..,. 4 D : 


our 


e preſident or vice preſident regiſtrar and cenſors of the col⸗ | 
lege, are holden once a month. A letter was alſo inſerted 1 in the i 
athdivits written by King Charles the Second to the college in 
1674, in which he ſignified. his pleaſure and directed the college 


onſiſt of the preſident or vice preſident and ten fellows at 5 
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our alc of Oxford or Cambridge : : but it was ad mitted ; 4 
the argument that no notice could legally be taken of this letter. 


It was alſo ſtated in the affidavits that Dr. Kaanger, when he wag 


licenſed, gave his faith or promiſe to the college that he wol 
ä obſerve the ſtatutes of the college &c in the uſual mode. 


a 


Adair Serjt., Law, Chamores and Chriſtian, e in pen of 
the rule; and _ 

Erſkine, Gibbs, Dampier, and Warren, a ainſt-i n 

The caſe was argued very much at length on ee: Goa | 
days: but it 1s unneceſſary to give a detail of the arguments, | 
as the Court in giving their opinions went into them. The 
points inſiſted upon by the counſel in ſupport of the rule were 
theſe; 1ſt. That under the general words of the chartet © omnes 
homines ejuſdem facultatis,” &c. Dr. Stanger, who came within 


that deſcription by his licenſe, had an inchoate right, which au- 


thoriſed him to tender himſelf to the college for examination in 
order that he might be admitted, if on examination the pre- 
ſident and college thought him qualified; though. they admitted 
that the preſident and college were the-ſole judges of his fitueſt. 

And they referred to, the ſeveral dicta of Lord Mansfield and 
Afton |. in R. v. Dr. Aſtew and others, 4 Burr. 2196; 2202; 
2193 2202. Secondly, That the bye laws requiring an educe- 
tion at either of our univerſities or at Dublin were illegal and 


void, on grounds of public policy, and alſo on the ground that 
they ſuperadded a qualification not required by the charter, 


4 Burr. 2198, 4 : 2203, 4; and that it narrowed the number of 


the eligible; R. v. Pencer, 3 Burr. 1827 3 and R. v. . 
4 Burr. 2204. 


On the other hand it was inſiſted, iſt That Dr. n hal | 


no right to be examined in order to be. admitted a, fellow, either 


as a licentiate, Dr. Archer's caſe, 4 Burr. 2203; or as com- 
ing within the deſcription © omnes homines ejuſdem facultats* 
&c ; but that the election into that body was a mere matter of 


grant or favor; for that the charter evidently marked out tuo 


deſcriptions of perſons, the members of the college, (the fellows) 
and all thofe who practiſed phyſic in London or within ſeven 
miles thereof, that the former were to fuperinteng the latter; 
and that if the latter had alſo a right to be admitted fellows the 
diſtinction between the governors and the governed would be 
defroyed, and the very object of the charter and act of parliament, | 


in giving to the fellows the ſuperintendance of the others pa” 
8 


06 


„ 
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fag phyſe in and about London, would be defeated TRY TY 1797. 


ing that the uſage for a long period was in favor of this con- c gh 
ſtruction. 2dly, That Dr. Stanger, by giving his faith when he again# 


received his licenſe in 1789, was eſtopped to object to the bye * 
laws. But this point was abandoned in the courſe of the argu- 5 TR 
ment; it being oonſidered that he was only bound to obſerve Ul 
the bye laws of the college that were not illegal. Zdly, That 
the bye laws were neither againſt ſound policy or law; and in- 
ſtances were alluded to of degrees taken in either of our univer- 
ſities giving privileges to the perſons taking them in the other pro- 9 
feſſions. And the counſel obſerved that the not having taken a de- 
gree in one of our univerſities was not an abſolute bar to any perſon 
becoming a fellow of the college, there being two modes * 
which he might gain admiſſion without that qualification. 
Lord KEN VON, Ch. J. If in deciding this caſe it were neceſ= 
ſary for us to anſwer all the arguments that have been urged at 
the bar, I ſhould have defired further time to conſider of the ſub- 
ject; but as the grounds on which I am warranted to determine 7 
the caſe lie in a very narrow compaſs, and as I have formed my My 
opinion upon it, I wiſh to put the queſtion at reſt now. By what 
fatality it has happened that almoſt ever ſince this charter was 
granted this learned body have been in a ſtate of litigation I know # 
not; and I cannot but lament that the learned Judges in deciding 
the caſes reported in Burro av did not confine themſelves to the 
points immediately before them, and dropped hints that perhaps 
have invited litigation; though indeed I cannot ſee. what theſe 
parties are contending for that is worth the expence and anxiety 
attending this litigation. The public already have the benefit of 
the aſſiſtance of the licentiates; and their emoluments, the fair 
fruits of their education and advice, are juſt the ſame as thoſe 
that the fellows of the college receive. We have however been 
preſſed with the authority of thoſe who have preceded us here: 
no perſon can have a greater veneration for thoſe characters than 
I have; and if this point had been decided by them, 1 ſhould 
| have thougha myſelf bound by their deciſion. But the caſes are 
_ Unlike, The principal ground 'on which it was faid in 4 Burr. 
2199. that the bye laws of the college were bad was, that“ they 
interfered with their exerciſing their own judgment, and prevented 
them from receiving into their body perſons known or thought 
by them to be really fit and qualified; and if 1 had found that 
tkat — exiſted in this caſe, 1 thould have thought it fatal: 
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{elf as above, he added “ ſuch of them indeed as onl 
proper education and a ſufficient degree of kill ant 5 — th 
4 er retained.” Two univerſities have been 8 
ry, amply endowed and furniſhed with profeſſo ed in 
different ſciences; and I ſhould be ſorry that thoſ ors in the 
been educated at either of them thould und e who have ö 
of ſuch an education. AF ervalue "ie benefit 9 
In this caſe it is admitted that a ende 
_ a fellow of the college: it is admitted _ be = v7 be 
mined, and that thoſe who are called the College of polio firſt 
* to judge of his fitneſs. It ſeems that the appeal h 1yliciang 
cher made ad verecundiam, and that Dr. Stanger could 1 
jected if he were examined. If the college are not be fe. 
the fitneſs of the perſon examined, I do not know ate Judges 'of | 
18 this a reaſonable teſt of the fitneſs of the part 4 = Then 1 
| 2 have framed a better, though I do not ſay Rang 1 % | 
| the queſtion here is whether this is a r Aon 62 could 
; according to the concurrent opinions of all mankind” kia - 
Legiſlature have conſidered that perſons who have — is. The 
8 1 univerſities are entitled to certain privileges i a ® _ 
ld be ae x a ON er thoſe who have 5 2 
N een ee particular privileges; 3 
che 10e of court n not criiatia E and though 
| Wh pO ul Ou Yations, yet their lati 
bs r 2 1 e Te . It is Re I 852 
the e een from keeping his commons within: the walls of | 
profeſſion Ho or the univerſities, but living with thoſe of the 
cecfillihn for MT. advance him in the knowledge of that 
ne oath Fn ich he 18 a candidate. Again in the civil law; 
en Wa ent any particular individual may be from extraot- 
firſt take his erke a ene ſuperior talents, he muſt 
continue a 3 ng 2 1 ovr en fities, and afterwards 
ede a ſtate of probation before he can pradiiſe 
Fe 25 ations that are adapted to the common race of een 
Gan 12 85 follow that all inſtitutions calculated for tbe 
ſtand in the f 15 — GE merely becauſe they 
Theo © 7 y of ſome few individuals of ſuperior. talents 
> ” on is whether this is a reaſonable bye | law that 
3 1 2 2 be taken at one of our univerſities, which in 
ppoſed to be conferred as a reward for talents and 
. learning 
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learning. If indeed this had been a ſine qua non, and it had operated 
as a total excluſion of every other mode of 'gaining acceſs to the 
college, it would have been a bad bye - law: but theſe bye - laws 


255 out other modes of gaining admiſſion into the college. If 
Dr. Stanger has all thoſe requiſites that qualify a perſon for a | 


her ſtation, any one of the fellows may now propoſe him ; he 
may apply to the honourable feelings of che college, to the very 
{ame tribunal to which this mandamus (if it were granted) would 
refer him; for in all events he muſt ſubmit to their examination 
and determination. In the profeſſion of the church, we find 
that the biſhops inſiſt on having a teſtimonial of the perſon to 


be ordained ſigned by a certain number of clergymen; and 


though the biſhops themſelves may have the power of judging 


of the fitneſs of the perſon to be ordained, it was never doubted 


but that this was one reaſonable teſt of fitneſs even before ex- 


amination: it is a teſt to regulate their own conduct. So here 


I think that this is a reaſonable teſt. Therefore on this ſhort 


ground, without entering into any of the other topics that have- 


been argued, I am of opinion that theſe are good and reaſonable 

bye-laws, and that we are bound to-refuſe the writ. ; 
ASHHURST, J. Though this matter has taken a cooſidentble 

time in the argument, it is now reduced to a narrow compaſs. The 


counſel who have. argued for the iſſuing of the mandamus do 


not contend that a licentiate, as ſuch, does -ipſo facto become a 


member or a fellow of the college: they only ſay that any man 


who is fit in learning and morals has a right to offer himſelf for 
examination, without any ſuperadded qualification; and therefore 
that the bye-law requiring“ that every licentiate, in order to 


| entitle him to offer. himſelf for examination, ſhall be a doctor of 


one of the two univerſities in England or that of Dublin,” is a void 


bye-law. It is not denied by the counſel who have argued for 


the rule that the corporation have the right of making bye-laws 
for the regulation of their own'body. And Lord Mangffeld, on 


whoſe authority they ground themſelves as in their favour, ſaid i in, 


4 Burr. 2199. © that ſuch bye-laws as only require a proper 
education and a ſufficient degree of {kill and qualification may 


4 
be ſtill retained; that there can be no objection to cautions of 


_* this ſort; and the rather if it be true that there · are ſome 
wi amongſt ts licentiates unfit to be received into any ſociety. 
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This 15 it then. to the queſtion, bien the Re 4 


under diſcuſſion is or is not to be conſidered as a bye-law of re. 
gulation. | It does appear- to me. that in order to enſure a Proper 


education and a competence in learning, there cannot be a mor | 
| likely method than the having ſpent fourteen years in one of ont 
learned univerſities, and, after having been examined by per. 


1 ſons competent to the ſubjeQ, having been admitted to a door, 


degree. This it ſhould ſeem would prevent in limine. the dan per 
of that happening, which Lord Mansfield. complains of, namely, | 


ceived into that ſociety. Indeed the Legiſlature fo long ago a 
the paſſing of the act of the 14 and 15 Henry 8. ſeemed to ſhey 
their own opinion how much ſtreſs ought to be laid 'on ſuch 1 


| kind of. teſt; for there, in ſpeaking .of country phyſicians, the 


ac ſays, © that no perſon ſhall be ſuffered to exerciſe or __ 
in phyſic through England until ſuch time as he be examined 
in London by the preſident and three eleCts, and have from them 
letters teſtimonial of their approving and examination: but 
then the act goes on with this exception (vz.). unleſs be 
be a graduate of Oxford or Cambridge, which hath accom- 
pliſhed all things for his form without any grace.” This bens 
the opinion of the legiſlative body of that day; and the col. 
lege might think it a very fit model for their imitation in the 


formation of the bye-law now under diſcuſſion, and that it 


would prevent them from having their time too much broken 


in upon by improper applications for examination. I would not 


be thought to infer that the gentleman now applying is in any. 
degree deficient either in learning or education: but So 


laws cannot give way to particular caſes; and as this law has 


been of ſome ſtanding, we muſt ſuppoſe it has been found to 
be attended with general convenience, and therefore it ſhould be 


abided by. 1 therefore concur in the opinion that the rule or 
A mandamus ſhould be diſcharged. e 


GR OSE, * This being a motion for a mandamus to a body 1 in- 


ter or the bye-laws to grant the application. On examining the 
charter, which was confirmed by act of parliament, we find that 
there was a ſelect body of eight including the preſident, and an 
indefinite: number of the commonalty. The election of 1 9 

dent 


1 


of perſons being admitted amongſt the licentiates unſit to Kr. 


L 


a corporated by charter, we muſt ſee that we are authoriſed by the cha- 


4 
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| ſident is to be mide aun by the college; ſo alſo is hi election 
of the four cenſors. The intention of the Crown was to put an 
end to the miſchiefs occaſioned by the i ignorance of the unſkilful 
practitioners; and for that purpoſe this corporation was created, 
with power of making, bye-laws, of admitting {kilful perſons to 


prictfe phylic, and of preventing all others practiſing: : the "oo 


object was to admit only thoſe to practiſe phy ſie who were (to ule 
che language of the act) © profound ſad and diſcreet, groundedly 
learned and deeply ſtudied in phyſic.“ How or when the fellows 
are to be choſen or admitted is not directed by the charter; it is 


left to the diſcretion of the perſons named in the charter under the 


general power given to them of perpetuating themſelves and of mak- 


ing bye- laws. The charter is therefore ſilent both as to the election 


of fellows, and as to the examination of them before election: but 
the examination is incident to the power of election. The charter 
being ſilent on theſe heads, and the college having the power of 
making bye-laws, they have madebye- -laws to aſcertain a criterion of 
fitneſs of future candidates, by pointing out in ſome caſes the mode 
of their education, in others the perſons by whom they were to be 


propoſed as candidates, One of theſe bye-laws is objected to as 


illegal, becauſe it requires a degree to be taken at one of 'our 


univerſities, which (it is contended) is ſuperadding a qualification | 


to thoſe required by the charter : but I think it is only aſcertain- 


ing a criterion of fitneſs as has been done moſt properly in other 
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Profeſſions in caſes alluded to both at the bar and bench. Then it 


is ſaid that a licentiate has an inchoate right: if by (that Dr. 
Stanger's counſel mean that he has one qualification which when 


added to others may give him a right of admiſſion, I agree with 
them; but the college are to judge of the other qualifications: if 


by this inchoate right they mean any thing more, I diſſent from 
them. It 1 is admitted by this application that the college have a 
right to inſiſt on an examination; and upon what ground? as a teſt 


of fitneſs—bat though this right is not expreſsly given to them by 
the charter, nor is there a word denoting any obligation either to 
admit or examine, it is incident to their power of judging who 
is fit to be admitted. That Lord Mansfield thought that they have 
ſuch a right incidentally is clear from what fell from him in 
Dr. Aſtery's caſe, in which he ſaid “ It is true that the judgment 
and diſcretion of determining upon this {kill ability learning and 
lufficiency to exerciſe. and practiſe this profeſſion i 1s truſted to the 
college of Phyſicians: and this Court wil not take it from them 
1 1 | 705 in 
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Fred CASES. IN EASTER TERM 


The ſame power tha 
authoriſes them to judge of fitneſs alſo authoriſes them to regulate 


the mode by which they ſhall judge. They think, of which they 


are much better judges than we can be, that every man who; i 
to be a candidate-ought either to have taken his degree at one of 
-our univerſities or in Dublin, or ſhall be propoſed by one fellow, 
or by the preſident. _ The bye-laws requiring this do not appear to 
me unreaſonable. or inconſiſtent with the charter any more than 
requiring a particular mode of education, and i in the caſe ſo often 


alluded to Lord Mansfield thought ſuch bye-laws were good; for 


when he recommended it to the college to reviſe their bye-laws, 


he ſaid “ Such of them indeed as only required a proper education 
and a ſufficient degree of {kill and qualification may be lil 


retained.” In conſequence of that opinion the college have reviewed 


and altered their bye-laws, requiring in ſome caſes an education 


at either of our univerſities or at Dublin, in others permitting a 
nomination of perſons as fit to be examined by men whom they 


deem worthy of ſuch a truſt, , conſidering ſuch degree and nomina- 


tion merely as teſts of the perſon taking it or named having ſkill 
and learning and being fit to. be examined. And in making theſe 
bye-laws I think that the college have ſhewn a due attention to 


diſcharge their duty to the public and to attain the ends of their 


inſtitution. Therefore I concur in the opinion already given that 
this rule ought to be diſcharged. | 
LAWRENCE, J. This is an application for a, mandamus to 
compel. the College of Phyſicians to examine Dr. Stanger in order 
that he may be admitted a fellow; and the foundation of the 
application! 1s that he has been admitted to the practiſe of phyſie 
and is one of the homines facultatis within the meaning of tbe 
charter; which (it is ſaid) gives him a right to admiſſion, if on 


examination he ſhall be found fit; and that all the bye-laus 


His counſel have been 
under the neceſſity of inſiſting on the licence giving him a right to 
-examination ; ſor if the being admitted a member of the body be 
matter of election, it is immaterial whether the bye-laws be good 
or bad. It ſeems to me that the inſufficiency of the proviſions of 
the ſtatute 3 Hen. 8. probably gave riſe to this charter; the 
object of which was to eſtabliſh a better mode of determining. who 


militating againſt ſuch right are illegal. 


were proper perſons to be licenſed to practiſe phyſic, and to pre- 
vent the practice of ignorant empirics ; and if fo, it was not 


—_— that all men of the Soy Ne be members of the 
p 5 body 
10 


1 
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body. All that was neceflary was that it mould be compoſed of : a 1797. 
(ficient number of learned and diſcrete practiſers of phyſic, who 1 0 
ſhould have a power of continuing the ſucceſſion in ſuch perſons NL 
as themſeves, and that they. ſhould licenſe proper perſons and Leo or 
reſtrain unfit perſons from the practice of it. If this were the (. 
object, is it natural to conſtrue the charter as giving a right to all- 
men of the faculty to become members of this body, when the 
charter ſpeaks of men of the faculty in a ſenſe contradiſtinguiſhed 
from the members of the body; or to ſuppoſe that the Crown 
meant to incorporate all, wheri the charter was made for the govern- 
ing of ſome, who, if all were incorporated, could not exiſt? It i Is 
admitted that there were two diſtinct claſſes under the charter, and 
according to Dr. Stanger's conſtruction one claſs, that of the govern- 
ed, would be extinguiſhed. Another mode of conſtruing the charter 
in the argument was by conſidering the words omnes homines ejuſ- 
dem facultatis to mean the individual members of the corporation: 2 
but if ſo, there would be no power given to make bye-laws to 
affect the licentiates ; and*the clauſe in the charter that gives the 
exemption from ſerving on juries ſpeaks of the perſons exerciſing 
the faculty as contradiſtinguiſhed from the members of the col- 
lege; © nec preſidens nec aliquis de collegio prædicto medicorum, 
nec ſucceſſores ſui, nec eorum aliquis exercens facultatem illam.“ 
Therefore it ſeems to me that the homines facultatis are not the 
individual members of the college. Then it was ſaid that there 
might be ſome perſons who might not chooſe to become cor- 
porators, and that this would make a claſs to be governed: but 
that is improbable; it is not to be ſuppoſed that, as the principal 
object of the charter was to incorporate thoſe who were {killed in 
phylic and to prevent thoſe from practiſing who were unfit, they 
to whom the charter. was offered would refuſe the advantages of 
this corporation, eſpecially as the obvious means of conſtituting TD 
a body to conſiſt of all would be to make it compulſory on the 
phyſicians to become' members, as is the caſe with companies 
in ſome city and corporate towns, of which perſons carrying on 
certain trades are obliged to be free. But ſeeing that there is 
in ſome degree an uncertainty as to the words homines ejuſdem 
facultatis, the uſage that has prevailed ought to govern us in the 
eonſtruction of them, eſpecially as the uſage perfectly accords with 
the deſign of the j incorporation. It is ſaid indeed that the uſage 1s 


4 ' 


in favour of Dr. Stanger's claim: but that is not ſo; for there is | 1 1 
no proof that before theſe bye-laws were made any e i were 
Vol. VII. 08 - 
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admitted | into the body as a matter of right, and we ani "Y 
fore take! it that they came in by election. If Dr. Stanger claim 
as a matter of right, it muſt be under the words of the charter 
4 quod ipſi omneſque homines ejuſdem facultatis &c:ꝰ but if this 
gave him the right, the college could not reſiſt his claim though 
he would not ſubmit to examination. And if every homo ejuſdem 
facultatis came within this deſcription of claim, Dr. Archer would 
have had a right to be admitted. The charter does not ſay that 
all the men of the faculty, who on examination ſhall be found fit, 
ſhall be admitted; if it has ſaid any thing in their favor, it has 
given them the right as ſoon as they become men of the faculty; 
it has directed no examination. Suppoſe by a charter all the 
weavers of a town were incorporated, they would all have a Tight 
to be admitted without any examination. If then all the men 
of the faculty within the limited diſtrict have a right from being 
men of the faculty, they poſſeſs all the fitneſs that the charter 
requires. This ſeems to me to be only a contrivance to get out 

of Dr. Archer's caſe, and to ſet up a right on the ground of being 
© A licentiate. In the courſe of the argument it was ſaid that only 
thoſe were to be admitted who were profound ſad and diſcrete, 
groundedly learned and deeply ſtudied in phyſic:“ but if ſo, it 
deſtroys the argument ariſing from the words“ omnes homines 
ejuſdem facultatis. An argument has alſo been drawn from the 
ſtatute 3 Hen. 8.; and it has been ſaid that the perſons licenſed by 
that act were the only perſons who at the time of the charter were 
men of the faculty, and that they and the ſix perſons named were 
meant to be incorporated. But the words of the charter do not 
extend to all thoſe perſons ; they are confined to the © homines de 
et in civitate prædictä;“ that is, to all men of and in the city of 
London practiſing phyſic: but this does not extend to perſons 
practiſing in other places. Now if that conſtruction had been 
adopted, it would have excluded the greater part of thoſe who 
have been members of the college practiſing phyſic in Oxford, 
Cambridge, and other places beyond theſe limits, as not falling with- 
in the deſcription of thoſe perſons of whom (according W to "Oe con- 
ſtruction) the college! is to conſiſt. 

Taking the whole of the charter and the uſage this conftrudtion 
will reconcile all the difficulties; the intention of the Crown was to 
incorporate the ſix perſons named in the charter and all men prac- 
tiſing phyſic at that time de et in civitate przdiQa ; and al 


thoſe perlons's were entitled to admiſſion : but the Crown did not 
1 5 2s - Intead | 
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jntend to give any right to thoſe, who might thereafter becping 1797. 
homines facultatis, but intended that the ſucceſſion ſhould be con- 0 
tinued by the power incident to all corporations to elect. Had 1 
the charter incorporated nominatim every man authoriſed to TEL be 
practiſe phyſic in London and given no directions as to the ſuc- A. 
ceſſion, they would have been authoriſed to continue themſelves 
by election as they have done; and che charter has done the ſame 
thing in ſubſtance by incorporating the ſame perſons by a general 
reference to their character and ſituation. This avoids all con- 
radiation; it is conſiſtent with the uſage; and according to this 
conſtruction no one is entitled as a matter of right but only 
by election. In making ſuch elections there is a truſt and duty to 
keep up the body by a choice of learned men ſufficient to anſwer - 
the purpoſes of the charter; and if this be done all the intereſt that 
the public have is conſulted ; they have no intereſt in this or that 
wan being a member of the college; ſo long as the body is con- 
tinued and there are proper cenſors elects and other officers, and 
ſo long as proper perſons are licenſed and improper ones reſtrained, 
the objects of the charter as far as concerns the public will be 
attained, We have been preſſed however with the dicta of 
Lord Mansfield in R. v. Dr. Aſce vo; very great deference is always 8 
due to whatever fell from him: but it is ſufficient to ſay that this 
was not the point then before the Court, the only queſtion * 
being whether licentiates were of the . 
On the other queſtion reſpecting the validity of the ne * 
can hardly add to what has already been ſaid by tlie Court; and 


therefore ſhall only lay that I agree with them 1 in thinking the 
byc-laws reaſonable. . 


Rule charged (a) 


(a) Dr. Stanger had before made an un- power only to examine candidates of a cer- 
ſucceſsfal application to this Court. He tain deſcription within which Dr. Stanger 
had obtained a rule callihg on the preſident | did not come, this Court in Eaſter term 
and fellows of the college to ſhew cauſe 1796 diſcharged the rule for the mandamus; 
why a mandamus ſhould not iſſue, com | ſaying that it did not appear that Dr. Stanger | 
manding them to admit him to examination | had any right to be examined by the comitia 
for admiſſion into the claſs or order of | minora, but that if he had any title as be- 
candidates for election into the ſociety or fel- | ing one of the homines facultatis under the 
lowſhip of the ſaid college.” But as Dr. charter he ſhould apply to the body at large. 
Stanger had preſented himſelf to the camitia The Court alſo intimated at that time a 
minora to be examined, which court 18 | ſtrong opinion that the by e- laws were rea- 
conſtituted by one of the bye-laws with ſonable and valid. 
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' Wedneſday, 
May 24th . 


| An uncertifi- 


cated bank - 
rupt, bring- 

ing an action 
of trover for 


goods, re- 


quired to 
give ſecurity 
for the coſts 
in cafe he 
ſhovld fail in 
his ſuit. 


is but reaſonable, if they make uſe of the ba name for 
this purpoſe, that they ſhould be anſwerable for the coſts if he 


n * 5 1 of [ 2 
N ; . n - 2 4 - | 
CASES IN EASTER TERM 


— 


WeBs againſt Ward with another. 9 85 : 


EST ad cauſe againſt a rule for ſaying the proceedings ; in 


an action of trover, until the plaintiff who was an uncert- 
ficated bankrupt ſhould give ſecurity for the coſts. * He aid this 


was a novel attempt, for which there was no precedent. It wy | 


not like the caſe of requiring ſuch ſecurity from- a foreigner who 
was not domiciled in this country, and who might therefore in 


_ eaſe he failed in his ſuit immediately withdraw himſelf out of the 


reach of the proceſs of the court without any inconvenience. 
That if this attempt ſucceeded it might as well be required that 


every poor man who brought an action ſhould give the ſa ne ſe 


eurity. That it did not follow that the property, if recovered, 
would belong to the plaintiff's aſſignees, as he might be a truſtee 


for others beneficially intereſted. He alſo cited Laroche v. Wake- © 
man, Peake 140. 


' Garrow, contrd, ſaid that this caſe was peculiarly circumſtanced, 


and ought to furniſh an exception to the general rule. For in 


the caſe of an uncertificated bankrupt it is notorious that the pro- 
perty if recovered would not belong to himſelf but to his aſ- 


ſignees; and here, though the creditors have ſigned the plaintiff's 


certificate, it has not yet been allowed, and conſequently is of no 
avail. This is an expedient of the aſſignees to try the queſtion 


without the riſk of paying coſts if they fail; and therefore it 


j 
9 
| 


fails. The ſame reaſoning will apply to any other perſon for 


whoſe benefit the bankrupt may ſue. 
not unprecedented ; 


And this application 1s 
for in a late caſe of Saunders v. Purſe a 


ſimilar rule was made abſolute after cavſe ſhewn, where the only 
ground aſſigned for it was the fact of the plaintiff 's being an un- 


certificated bankrupt. He ſtated that the preſent defendants bad 
been already indicted for obtaining theſe goods by robbery, in 
which the proſecution was abandoned by the proſecutor's counſel 


upon the opening of the caſe at the Old Bailey ; - ſince which time 


an indictment had been preferred againſt them for a conſpiracy 


in obtaining the goods, which was {till pending; and now they 


were again haraſſed by this action. 


4 Lord 


IN THE E THIRTY-SEVENTH YEAR OF GEORGE III. 


Lord Kexron, Ch. J. It cannot be laid down, as a general 7 
| rule that an uncertificated bankrupt muſt in all caſes give ſecurity | 


| for coſts where an action 1s brought by him; that would be going 
much too far: each caſe. muſt depend on it's own, circumſtances. 


| But it is fair to ſay that if the action be really brought for the 


| benefit of the aſſignees they ſhould be reſponſible for the coſts. 
As to the certificate being ſigned but not allowed, it operates as 
| nothing. 1 remember a caſe where a lottery ticket was given 


to the bankrupt by. a creditor who. had. ſigned his certificate, as 
a mark of his approbation of his conduct; but it having been 
drawn a conſiderable prize Dafur the actual allowance of the 


certificate, it Was claimed and ſhared by the creditors, at. large. 


But woat weighs. with me to grant the preſent application is that 
this action muſt be brought for the benefit of the aſſignees; for 


an uncertificated bankrupt cannot have any property of his own. | 


This is not an action for the fruits of his perſonal labour ſince 


his bankruptcy, but for goods which if they belong to him at all 
muſt by law be veſted in his aſſignees. 


Hanpwick and another againſt. BLUCK, 
HE writ was rerirnable on the 3d of May, being the firſt return 
day of the term: bail was put in in due time, and notice 
of exception was given on the 15th; and on the ſame day no- 
tice of juſtification for the 19th: the bail did not appear on that 
day to juſtify, and no further time was obtained; but on the 


next day they ſurrendered the principal, and gave notice of it 
accordingly ; and afterwards on the ſame day the plaintiffs took 


nan e of the bail-bond, on which proceſs was ſued out 
aon the 22d. 


Erſkine obtained a rule calling on the plaintiffs to ſhew cauſe 
why the proceedings on the bail-bond ſhould not be ſet aſide for 


regularity, the defendant having been ſurrendered before the 


aſſignment of the bail-bond. 


Vaughan ſhewed cauſe ; ſtating the ay to be that if So 
bail do not juſtify on the day appointed, and no further time be 


allowed for them to do ſo, they are out. of court, and cannot 
3 ſurrender the principal: and 


; Rule . 5 


The 


| Monday, 
May 29th, 


Bail who are 
excepted to, 
and do not 

juſtify on the 


day appoint= 


ed, cannot 


afterwards 


{urrender the 
principal, 
being there- 
by out of 
court: but 
the defend- 


ant being in 


point of fact 


in cuſtody 


be fore the 
aſſignment of 
the bail. 
bond, the 
Court ſet a- 


fide proceed. 


ings thereon 
upon pay- 


ment of coſts. 
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HARD - 

Wien 
againſt 

BLucx. 


Made. | 


May 20th 


A 8 


tion is only 
well filed 
from the 
time of no- 
tice, whe- 
ther it be a 


declaration 

in chief or de 
dene eſſe; 

and therefore 
the defendant 


has four days 


after notice 


in which to 
plead in 


abatement. 


"30 CASES IN AS TER TERM, 


4 0 8 


' The Court upon reference to the Maſter ſaid that OP Pad 
was ſo: but under the circumſtances of this caſe, the Plain, | 
having got the defendant” 8 body before the alignment of the 


e they en the rule abſolute 8957 e of coſt 


2 
BENE) 


Horcunson again Browne 15 


＋ 


HE declaration de bene eſſe in this caſe was fled on the ob 
of January laſt, to which the defendant pleaded in abate. 


ment within four days from the ſervice of notice of declaration, 
but not within four days from the filing of the declaration; and 


the plaintiff afterwards ſigned judgmetit for want of a plei. 
Lambe now moved to ſet aſide the judgment; inſiſting on the 
rule of court Tr. 2 Geo, 2. that © the declaration was only vel 
delivered from the time of the notice; ” and Oey that, 
the plea was put in in proper time. 
Cibbs, who oppoſed this in the firſt inſtance, reliedon the caſe of 


| Grey v. Saunders (a), as eſtabliſhing a diſtinction between declara- 
tions in chief and de bene eſſe; it being there ſaid “ the declarz- 


tion no- 1 de bene eſſe was only well delivered from the tine 


of notice,” But . | 


The Court, after conferring with the Maſter, cata that according 
to the practice of this court a declaration is only conſidered as 
being well delivered from the time of notice, in which reſpet 
there 1s no diſtin tion between a Jeclardtion in chief and a de- 


claration de bene elſe. 
| Rule able. 
(a) Barnes 248. „ | 


THE END OF EASTER TERM. 
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ARGUED and DETERMINED. 


1 I 10 THE 64 
Court of KIN G's B E N CH, 
Trinity Term, 


In the Thirty-ſeventh Year of the Reign of GEORGE III. 


4 


CARR againſt SHAW | and Jus Morcan Price. 


promiſory note, were by original. The plaintiff arreſted 
Shaw, who put in bail, and proceeded to outlawry againſt the 
other defendant by the name of Famzs Morgan Price, his real 
name being Jouu. On diſcovering, this miſtake, he now 
moved by «+: | 
Gibbs and Bayley to amend the ſpecial capias, in order that 
he might procure a new original. 


who could have no reaſon to complain of the amendment, becauſe 


the proceedings againſt Shaw, for whom they were bail, were 
regular. | 


could not be amended, Blackamore's caſe, 8 Co. 1 56; 2dly, Becauſe 
it would be unjuſt as againſt the bail, who had a right to 
take advantage of any defect in the plaintiff” s proceedings. And 


THE proceedings in this caſe, which , was an action on a 


Law and Efpinaſſe oppoſed this in the firſt inſtance on two 
grounds; 1ſt, Becauſe it was in effect to amend an original, which 


Saturday, | 


June 17th. 


Leave grant- 
ed to amend 


a ſpecial en- 


pias, in order 
that an ap- 
plication 

n: igbt be 


made to the 


Maſter of 
the Rolls to 
procure a new 
original. 


They ſtated that their object 
in making this motion was to hold the bail of Shaw till liable, 


they oblerved that as far as reſpected the defendants themſelves the 


plaintiff wag now at liberty to begin de novo. 
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CASES IN TRINITY TERM. 


5 1797. But The Court ſaid it was reaſonable that the Plaintiff b 
—— mend on payment of all the cofts; though they though 
ou | proceedings i in the outlawry ſhopld be firſt ſet aſide. RES 
Lord Kenyon, Ch. J. ſaid there was no doubt but that even 
an original might be amended on an application to the Maſter of 
the Rolls, though it could not be amended in this court; that 
when he was' Maſter of the Rolls he had known ſeveral inſtance, 
of the kind; and that before he was Maſter of the Rolls a 
original had been ſupplied even in the caſe of a N action 
brought by Sir R. Bampfylde on the game laws. 127 1 
Ceibbs then moved to ſet aſide the proceedings in outlawry, | 
which was granted; and then the firſt rule was granted on 
the plaintiff's paying all the coſts 1 in the former action as wel 
as thoſe iy this Pains. | 


6 | r = Wako abſolute, 


Tweſaay, SMITH againſt BrooMHEAD. 
June zoth. | : 


8 Dic on bond in 200]. The declaration ſtated that the de- 


commiſſion 


of hapkeogh tendant on the 4th of January 1797 in order and to the 


ro kar intent that a commiſſion of bankrupt might be awarded and ifſued 
raudulen 


” cine againſt the plaintiff on the petition of the defendant and two other 
ly, the Chan- c 2 Pn 

9 2 perſons the executors of J. Broombead deceaſed gave to the Lord 
_— _ Chancellor according to the form of the ſtatute a bond in 200/, 


3 with a condition that if the defendant and the ſaid two other per- 


way OR: ſons executors &c ſhould prove as well before the major part of the 
mages tò be 


paid by the | commiſſioners to be appointed in a commiſſion of bankrupt againſt 
petitioning 


creditor to the plaintiff as upon a trial at law in caſe the due iſſuing forth of -? 
the bank: the commiſſion ſhould be conteſted that the plaintiff was juſtly and 


rupt, or aſ- 


34 4 — truly indebted to the defendant and to the ſaid two other perſons 
giv 


former and in 1000, and was become bankrupt &c, and ſhould cauſe the 

enable the 

later to re. ſaid commiſſion to be executed according to the directions of 
h ' : | 2 | 5 4 | | 1 

whole pe. the ſtatute 5 Geo. 2. c. 30, then the ſaid obligation to be voil. 


alty of the : 
pork. That afterwards, to wit, on the 12th of January 1797 a com 


The afign- miſſion of bankrupt was awarded againſt the plaintiff &c, but 


ment of ihe 

bond by the that the defendant and the ſaid two other perſons did not nor 
Chancello 
concluſive did any or either of them prove before the major part of the 
88 05 commiſſioners that the plaintiff was indebted to them in 100/, 
malice in an | X | 2 85 E | 
action brought on ſuch bond. : 


It is nat neceſſary to ſtate in a declaration on ſuch bond that the commiſſion was fraudulently of 
maliciouſly ſued out, od 


IN THE THIRTY-SEX * 7ENTH YEAR OF GEORGE = zu |} 


and was become bankrapt &c, according to the form and effect 1707. 
of the ſaid condition, but therein wholly failed; by means whereof «00 GY 
the ſaid bond became forfeited to the ſaid Lord Chancellor, who' _ again 


BrROOMHEAD 


upon the petition. of the plaintiff: (being the perſon in that behalf 


grieved) by an indorſement on the ſaid bond under his hand and 
ſeal aſſigned the ſaid bond to the plaintiff according to the form of 


: ono aire : 
ER = ER = 2 — 22 — 4 * - = 
8 2 4 = a — 8 q 
204 . Ba <5 1 — 

52 „ ITE „ E 


debt, « and give a bond to the Lord Chan- 
cellor in the penalty of 200l. to be con- 
ditioned for proving his debt as well before 
the commiſſioners named jd the commiſſion 
as upon a trial at law in caſe-the due · iſſuidg 
forth of the ſame ſhall be conteſted and 
tried, and alſo for provin g the party a bank: 
rupt at the time of taking out ſuch com- 
miſſion 5 and if ſuch * mall not be 


k) 


ſhall appear that ſuch commiſſion was taken 
out 'fraudulently or maliciouſly, then the 
-Lord Chancellor &c ſhall and may upon the 
petition of the party grieved examine into 


the ſame, and order ſatisfaction to be made 


to bim for the damages by him ſuſtained 3 


and for the better recovery thereof may in 
caſe there be occafion aſſign ſuch bond to 
the party ſo petitioning, who may ſue for 


[. the ſame in his name,” 


reaſons 


* 


the ſtatute &c, the ſaid bond being ſo forfeited and” the ſaid 

money therein mentioned being wholly unpaid z by reaſon whereof 
and by force of the ſtatute &c an action hath accrued to the 1 
plaintiff, as aſſignee of the Lord Chancellor, to demand and have _ | 
of and from the defendant the ſaid ſum of 200/. &c. 1 
The defendant pleaded that the ſaid commiſſion of bankrupt was bi 
not taken -out fraudulently or maliciouſly ; ; to which yo plaintiff 5 1 
am generally. 34 
Onſlow, in ſupport of the demurrer, objected to the plea, becauſe 34 
it tended to put in iſſue a matter on which the Lord Chancellor's = 
4 oa was deciſive: the Court then deſired to hear che other P 
Beſt, contra, It may be admitted that the plea cannot be ſup- 9 
ported: but the declaration itſelf is defective in ſeveral particulars. M 
As the action is brought by an aſſignee, it ſhould appear on the * 
declaration that the caſe is within the ſtatute (a), otherwiſe the i 
plaintiff cannot recover. -1ſt, The judgment of the Lord Chan- 15 
cellor on the fraud and malice, which conſtitute the grounds of Cf 
action, is not concluſive on the defendant but it is examinable in 1 
this action. The Legiſlature by enabling the aſſignee of ſuch a | by 
bond to ſue on the bond evidently intended that the whole queſ- þ 2 
tion ſhould be open to the parties; otherwiſe the Court in which Ii 
the action is brought would be placed in the fituation of execut- y 
ing a judgment pronounced by another tribunal, the legality or 1 
Ppropriety of which TT have no means of examining. The $ 
(a) The ſtat. 5 Geo. 2. c. 30. J. 23. | really due or owing, or if after ſuch . NH 
for preventing the taking out of com- miſſion taken out it cannot be proved that i 
miſſions of bankrupt maliciouſly”” enacts that | the party was a bankrupt at the time of iſ- 9 i 
the petitioning creditor ſhall before ſuing | ſuing the commiſſion, but on the contrary it "Y 
out the com miſſion make an affidavit of the b 
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SMT 


again 
Brooun RA 


apply with equal force to this caſe. 


CASE 8 IN TRINITY. TERM: 
realoas given by the judges i in the Dichels: of King fon 8 . ) 
The judgment of the Lord 


Chancellor reſpecting the queſtion of bankruptcy is not deciſie 
but may be queſtioned in an action or indictment; nay it is not 


even evidence of the bankruptcy. but the aſſignees are obliged to 


eſtabliſh by proof all 'the facts that ſupport the bankruptcy, The 
ſame rule alſo holds in thoſe caſes | in which the bankrupt himſelf 
is a party; as in inditments againſt the bankrupt for abſconding 3 
from the. commiſſion, or for embezzling his. property. Then 
there is no reaſon why the Lord Chancellor's judgment ſhould be 
concluſive in this caſe; and queſtions of fraud and malice, on 
which alone this action can be maintained, are peculiarly fit for 


the conſideration of a jury. But 2dly, Even if the Lord Chan- 


cellor's judgment be Be on this head, {till it ſhould have 


The Ducheſs of King /ton's caſe, 11 State Trials, 261; 
Parker, ante, 1 vol. 141; and Beake v. Tyrrel, 1 Show. 6. In 


Admiralty cannot juſtify the firſt egy! caption.” 


been averred in the declaration that the commiſſion was fraudulent. - 


ly or maliciouſly ſued out, as the foundation of the Chancellor's 
deciſion. Nothing can be collected by intendment: but every 
fact that is neceſſary to bring the plaintiff's caſe within the ſtatute 
ſhould be ſtated in the declaration as part of the plaintiff's title. 
 Spieres v. 


the laſt of thoſe caſes, which was' treſpaſs for taking the plaintiffs 
ſhip, the defendant- juſtified that he took the ſhip as prize which 


was condemned in the Admiralty Court as prize; and yet judg- 


ment was given for the plaintiff, for Holt, Ch. J. faid © It doth 
not appear how this ſhip came to be prize; nor that there was 
any cauſe to ſeize her 'as ſuch; the aber going to the 
* So here it ſhould 
have been averred that the defendant fraudulently or malicioully 
ſued out the commiſſion, and that the Lord Chancellor after 
examining into the eaſe on the plaintiff's . petition adjudged that 
it was ſo fraudulently or maliciouſly ſued out : 
averment of fraud or malice; 


whereas there is no 
nay, it is not even alleged that the 
Lord Chancellor either led or examined into this queſtion; 


it being ſimply ſtated that he aſſigned the bond to the plaintiff. 


3dly, It was not the intention of the Legiſlature that the aſſignee 
thould recover the penalty of the bond, but only A ſatisfaction jor 
the damages ſuſtained. by him, which the Lord Chancellor is to 


order, and the bond is directed to be aſſigned for the better 


Therefore it 


recovery thereof, that is, of ſuch ſatisfaction. 


* | 
(a) 11487: 77 261, 2. 


10 ſhould 


IN THE THIRTYSEVENTH YEAR OF GEORGE III. 


ſhould have been ſtated that the Lord Chabcellor had cramined - 
into the ſubject, and ordered a ſpecific ſatisfaction to be made, 
and that ſuch ſatisfaction ſtill remained unpaid. This is in ſome 
reſpects like a bond of indemnity, on which no action can be 


brought until the party has been damnified; and that fact muſt be 


ſtated. 
Ge for the plaintiff By ike ſtatute the Lund Chancellor is 


authoriſed to examine into the whole matter, and to decide on the 
queſtion of fraud or malice. He is inveſted with a diſcretion 
either to aſſign the bond or not as he thinks proper after an 


examination: but his judgment on the point is as concluſive as 


| any other judgment of a court of law which is the foundation of 
| an action. This alſo gives an anſwer to the ſecond objection ; . 


for if the Lord Chancellor's judgment be deciſive on the fraud 


and malice, it was not neceſſary to aver that the commiſſion was 
fraudulently or maliciouſly ſued out, ſince. that averment is in- 
cluded in the allegation that the Lord Chancellor aſſigned the bond 
to the plaintiff, which he could not have done unleſs he had 
decided that the commiſſion was fraudulently or maliciouſly ſued 
out. In anſwer to the third objection, the penalty of the bond is the 
debt. In Brown v. Chapman (a) Lord Mansfield intimated an 
opinion that a plaintiff, who ſued on this ſtatute, would be entitled 
to the penalty of the bond., Perhaps the Lord Chancellor might 


have ordered a ſmaller ſum than the penalty to be paid by way. of 


ſatisfaction, and then it would have been neceſſary for the plaintiff 
to have ſet forth what that ſatisfaction was, and that it remained 
unpaid ; but it was competent to the Lord Chancellor to order the 


whole ſum of 200. to be paid; and by aſſigning the bond to the 


plaintiff, without making any other order, it was in effect determin- 


ing that the penalty of the bond was the ſatisfaction that the 


plaintiff was entitled to receive. 


Lord KENYON, Ch. J. I think that this action on the bond is 


maintainable. It is clear that the Legiſlature did not intend that 


303 
1797. 
— 


Sur 
againſt 


BrooMHEAD . 


the Court, in which the action is brought, ſhould examine into 


the queſtion of fraud or malice. The act of parliament, in order 


to prevent commiſſions of bankrupt being taken out improperly, 


requires the petitioning creditor to give a bond in the penalty of 


200/.; adding that, if the ſuppoſed debt be not due, or if the 


party be not proved a bankrupt, and it ſhall appear that the com- 


- (a) 3 Burr. 1418, and 1 BY, Rep. 427. 5 | 
e = | 41 maiſſion 
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„ CASES IN TRINITY. TERM. 
i 5 ; miles why taken out fraudulently or malicicufly, then the t 
0 j | 1 Chancellor may on the petition of the party grieved examine ; 15 
. again be ſame, that is, “ into all the premiſes before ſtated,“ the faul 
Min aon 
„ or malice of luing out the commiſſion as well as the exiſtence of 
4 the petitioning creditor's debt or the bankruptey; and may order 
ua ſatisfaction to be made for the damages ſuſtained, and afſipn 
it Wl : the bond ; but for what? in order that his judgment may be 
1 again reviſed ? That would be abſurd : the deciſion of the Lord. 
Wot . Chancellor is deciſive on the ſubject. Then it was urged that a 
1 all events the Lord Chancellor ſhould have aſcertained the quantum 
1 of damages, and that the action on the bond ſhould only be 
Wi, brought to enforce payment of ſuch damages. That objection has 
HY more the appearance of foundation than the others: but there! ls 
. "mg a great authority againſt it, that of Lord Hardwiche in the caſe 
wo Ex parte Gayter (a), where the Chancellor having affigned the 
4 Wl bond to the party grieved, the petitioning creditor applied to 
|: "RN diſcharge that order, or at leaſt to ſuſpend any action on the 
* bond until the damages were inquired into; but Lord Hard. 
* evicke ſaid © It was in the breaſt of the Court, where the bank. 
1 : ruptey was a doubtful caſe and the commiſſion ſuperſeded, either 
1 to direct an inquiry before a Mafter of the damages ſuftained by 
1 the bankrupt, or a quantum damnificatus upon an iſſue at lav, 
1 and after the damages are ſettled the Court might for the better 
ip recovery thereof order ſuch bond to be aſſigned: but that caſe wis 
1 attended with ſuch flagrant circumſtances that he would not t by a 
1 previous inquiry into the damages fuſtained by the bankrupt 
| M prevent his, ſeeking an immediate ſatisfaction;“ and therefore he 
Mp diſmiſſed the petition. Now that is a weighty authority; and 


2 — 
ä 


OE 
— 
- — 
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— 


according to that, the Lord Chancellor may either aſſeſs the damages 
or enable the plaintiff to recover the whole penalty of the bond. 

As uHURSZT, J. and GROSE, J. of the ſame opinion. 
LAwRENCE, J. The Lord Chancellor was to. exerciſe his 
judgment whether the bond ſhould or ſhould not be aſſigned: be 
has aligned it, and his judgment 4s. concluſive in this action. 
Then it is ſaid that if this be concluſive there i 1s nothing to be tried 
| in ſuch an action: but the defendant. may plead performance, 
? non elk factum, or that the bond was not aſſigned. This is not 
like a bond of indemnity, to which it has been compared in 
| auch a caſe before the ſtatute of William the parties were driven 
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(a) 1 404. 144. 


into 


* 
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into a court of equity to enquire into the damages ſuſtained : but 


this bond does not come within that act of parliament. 


SMITH 
Judgment for the plaintiff. againſt 


Di, Wh | BaoomMnHEaAp 


RKS gain UeroN., F Tut, 
Ma 'S inſt | f Fane 20th. 


HIS was an 0 =o covenant contained in an denture Theinſolvent 
act 34 C. 3. 
dated the roth of February 1787, i in which the defendant e. 6g. does 
not ANICANArge 
covenanted, for the conſideration therein mentioned, to pay the the EE 
plaintiff an annuity of gol. during the defendant's lite by half- even; 


{who is en- 


. > titled to the 
yearly payments; and the breach aſſigned was the non payment bee if 


of col. for two years and an half due the 24th of June 1796. thataQ) from 
The defendant pleaded, in diſcharge of his perſon, that he was of 
actually a priſoner in the Compter i in London at the ſuit of the red 2 


plaintiff on” the 12th of February 1794, and was duly diſcharged ans 0 


according to the ſtat. 34 Geo. 3. c. 69. (the inſolvent debtors' act) 8 
at the Quarter Seffions holden for the city on the 1oth of September a) before 
in the 34th year of-the reign &c; and that the ſum of money, for ; 
the non-payment of which the action! is s brought, was contracted 
before the .12th of February 1908. | 

Jo this plea the plaintiff demurred, and aſſigned for cauſe that 
it appeared by the declaration that the plaintiff declared for the | 
non-payment of two years' arrears of the annuity due on the 24th 
of June 1796, and that the ſaid arrears were not due or accruing 
as appeared by the declaration on the 12th of February 1794. 

Wigley, in ſupport of the demurrer, relied on the caſe of 
Citterel v. Hooke, Dougl. 97. as a direct authority! in point; ob- 1 
ſerving that there was no difference between the ſtatute 16 Geo. 3. 7 1 

. 38. / 33. on which the plea was framed in that caſe, and the 2 9 

ſat. 34 Geo. 3. c. 69. / 31. on which this defence reſted, except 1 
that in the latter power is given to two juſtices, as well as to the WM 
Juſtices at the Quarter Seſſions, to diſcharge the priſoner. i 1 10 

Eiſtine, for the defendant, acknowleging that this caſe could | : 
not be diſtinguiſhed from that cited, 

| The Court gave judgment for the plaintiff; ſaying that they had 


looked into the authorities on this e and den they were in 
his favor. 


ws - 


Judgment for the plaintiff (a): 8 i 


(a) Vid, ariel v. Mills, in Error ; ante, a 94. 
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CASES IN TRINITY TERM 


* 


Tei, 
June 20th. A 


W BSTERDELL againſt Daze: 


oo . "HIS was an action * work and labour in repairing the 
* defendant's ſhip; to which the general iſſue was Pleaded; 


veyed bis and on the trial a ſpecial verdict was found. It ſtated that on the 
Is 1ſt of October 1790 the defendant and one F. Wharton w Were 
-- 2: tl the ſole owners of the ſhip called Sz. Vincent, being a ſhip then 


and ts belonging to the port of London ; and being ſuch owners they 


hae: on the ſaid 1ſt of October cauſed the ſame to be duly regiſtered i in 


fion, and.af- the port of London; and a certificate of ſuch regiſtry was on the 
terwards 


mortgaged ſame day and year duly granted, as follows, that is to ſay; „ In 
the Whole 


hip to J. ' purſuance of an act paſſed in the 26th year of the reign of King 


id 
_ poſſel. George the Third, “ intitled an act for 5 further increaſe and 


Hon ; then 
_ Jon ; ine. Encouragement of ſhipping and navigation” Robert Dale of 2 


C bs * Gravel Lane St. George's in the Eaſt, Merchant [having taken and 
„ ſubſcribed the affirmation ] required by the ſaid act, and ¶ having 


conveyed 


. affirmed *] that himſelf together with To/eph Wharton of Scar- 


be ſh A. 
I * Borougb [in the county of York Merchant, who is not reſident within 


to ery ng twenty miles of London and has not abſented himſelf to avoid 
that the fir 2 es k WR: 2 ks 
bill of fale taking the ſaid affirmation or oath *,] are ſole owners of the ſhip 


OE ew or veſſel called &. Vincent of London | whereof William Prior is at 


oy 66.3. preſent maſter *] and that the ſaid ſhip or veſſel was taken prize, 


2 ft legally condemned, and made free, as appears by a regiſter N? 269. 


was able o granted at London the 31ſt of Ocrober 1786 now delivered up and 
pairs 4. gw” cancelled. And Samuel Brown ſurveyor for ſloops and boats and 


ſhip in an ac- 


tion for work John, Farrati ſurveyor for the act of Navigation having certified to us 
— 41 that the ſaid ſhip or veſſel is Dutch built, has two decks, and three 
C., 4 maſts, that her length from the forepart of the main-ſtern to the 


not having 


pleaded in afterpart of the ſtern-poſt aloft is [ 104 *] feet, her breadth at the 


b | 00 
et [ broadeſt part of the main-wales ' J 27 feet 6 inches, her height 


alſo to h 
EET”. between the decks 4 feet 9 inches, and admeaſures 343 tons, 


Whether a L = 
IS of that ſhe is a round Jute-ſterned ſhip with quarter-badges and h 


a thip, out of quarter-deck runs near the main-maſt, has no gallery anda woman's 
poſſe ſſion, be 


_ liable * head; and the [ſubſcribing owner 5 having conſented and agreed 
the repairs 
Qu. - to the above deſcription and admeaſurement and having cauſed 


ſufficient ſecurity to be given as is required by the ſaid act the ſaid 
Ship S'. Vincent has been duly regiſtered at the port of London; 


given under our hands and ſeals of office at the Cuſtom-houſe in 
| the 
10 | | 0 


\ 


NN THE. T ERTY-SEVENTH YEAR/OF GEORGE in. 


the ald port of Londa this 1ſt day of Ofober 1790. [N. Bates, 
| deputy collector, M. Hord, pro-con. Entered in the office of the 
| : Regiſter- general of Shipping, 1ſt October 1790. T. Lewis 1 
The verdict then · ſet forth that on the 1ſt of February 1792 
the defendant by a bill of ſale in conſideration of 7504. granted 


bargained and aſſigned his moiety in the ſaid ſhip to F. Wharton. 5 


in that bill of ſale the certificate of regiſtry was recited, but the 


following variations were made in it; inſtead of the words between 


the brackets, page 306, Ne 1. were inſerted having taken and 
ſubſcribed the - oath;” Ne 2. „ having ern; Ns 3. all thoſe 
words omitted; Ne. whereof F. Lotherington is at preſent 
maſter;” Ne 5. all theſe dimenſions in Agures (a); No 6. © broadeſt 
part above the main wales.“ No 7. ©* ſubſcribing owners; Nog. 
all thoſe words omitted. 3 | 


The. verdict then ſet forth that J. Wharton by indenture dated 
on the 2d of November 1792, after reciting that he was indebted 
to the defendant i in .1600/., in conſideration thereof and of LOT, 


granted bargained and aſſigned the ſaid ſhip to the defendant his 


excutors &c; with a proviſo for making void the ſame on pay- 
ment of 1600. with intereſt in purſuance of the covenant therein- 
after contained; and F. Wharton covenanted with the defendant 
to pay him the 16062 with intereſt at the rate of 51. per cent. on 


7 957 
1797. 


— 
WesrER- 
r 


againſt 
.DaLE. . 


the day next after the date of that indenture; and alſo that if de- 


fault ſhould be made in payment of the 1600 J. and intereſt the 


ſaid ſhip ſhould remain and continue unto the defendant his 
executors &c, and that he and they ſhonld hold and enjoy 


the ſame to his and their proper uſe as his and their 


goods and chattels free and clear from the proviſo therein- 


before contained. In that indenture the certificate of regiſtry 
was alſo recited, but it was inaccurately recited, and it dif- 


fered from the original in almoſt all the particulars pointed 


out in the recital in the firſt bill of ſale. The verdi& then 


{et forth that no indorſement was made on the certificate of re- 


giſtry of any alteration of property hy transfer from the defendant 
to Wharton-or from Wharton to the defendant. That when the 


ſaid indenture was made the ſhip was on a voyage to Archangel in 


Ruſſia, but returned to King flon upon Hull in December 1792. 


'That on the zoth of Tanuary 1793 F. Wharton, who then 


acted as ſole owner of the thip of which J. Lotherington was then 


by 


(a) Though this was pointed out as a | truth it was no variation, th original being 


variation from be original - . in | in „ei. 


maſter, 
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ccASESG IN TRINITY. TERM. 


maſter, ted the plaintiff to repair the. fame, and ho * 
was accordingly repaired by the plaintiff, who in his account made 
a debit thereof as follows, Ship St. Vincent, Captain Fe Luther. | 
ington, J. Wharton, D* to 7. Weterdell” for the repairs... Thy | 
after the ſhip had been ſo repaired J. Wharton on the 26th dr. 
April 1793 for a valuable conſideration abſolutely fold conveyel 
and aſſigned one moiety of the ſhip to the defendant and the Gther 

moiety to one J. Todd and G. Fletcher, which aſſignment wy Þ 
duly regiſtered. And that the defendant never took actual pol. 
ſeſſion of the ſhip in conſequence of the indenture dated the 2d e 
Nevember 1792, nor at any time aſter the making of the ſame 
until the execution of the abſolute conveyance of the mojety of 
the faid ſhip made to him in April 1793. 5 

This caſe was twice argued; the firſt time in Eaſter term laſt 5 
Mood for the plaintiff and Chambre for the defendant, and now my 
Law for the former and Maryatt for the latter. 

Arguments for the plaintiff, —It will be urged on behalf 7 
the defendant, who was only a mortgagee when the ſhip, was re. 
paired, that he is not liable for any repairs done to the ſhip before; 
he was actually in poſſeſſion : but it is contended by the plaintiff 
that the defendant was at that time the legal owner of a moiety of | 
the ſhip, and that this action is maintainable againſt him, he not 


f 


having pleaded in abatement that any other perſon ought to | 
have been ſued with him. In order to ſee who was the legal 


owner of the ſhip, it is neceſſary to lock to the conveyance from 
the defendant to Wharton in February 1792; for unleſs the certificate 
of regiſtry be therein ſet forth purſuant to the directions of the ſat 
26 Geo. 3. c. 60. (a) the conveyance is abſolutely void, and the 


legal property ſtill remains in the defendant. Now by adverting | 


to that bill of ſale it is evident that the certificate of regiſtry 1s not 
truly and accurately ſet forth therein. [ Here the variations 
noticed in page 306 were pointed out.] And though in Rollen 
v. Smith (b) it was holden that a mere clerical miſtake in reciting 
the certificate of regiſtry did not vitiate the bill of ſale, that,miſtake 
appearing on the face of the inſtrument itſelf, it was decided in 
Rollefion v. Hibbert (c) that the omiſſion of the certificate rendered 


(a) It is endRied by the 1210 clauſe of that | length in the bill or other inſtrument of 
a} © that when and ſo oſten as the property | ſale thereof, and that otherwiſe ſuch bill of 3 
in any (hip belongiog to any of his majeſty's ſale ſhall be utterly null and void to il 
ſubjects ſhall be transferred to any other of | interits and purpoſes.” | 
his majeſty's ſubjeRs in whole or in part, the (5) Ante, 4 vol. 16). 
certificate of the regiſtry of ſuch ſhip ſhall be e) Ante, 3 vol. 406. 
truly and accurately recited in words at F 
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1055 bill of ſale a nullity. Now this is not a true and accurate 
— — 

recital of the certificate of regiſtry : : the variations between 3 

the original and the recital are fo numerous that a perfon re- 


ferring to both would be induced to ſuppoſe that they contained 

A deſcription of different ſhips. Then the conſequence of this. not 
being a true and accurate recital is that this bill of ſale is an ab- 

ſolute nullity, and the legal title to the moiety tilt remains in the 
gdefendant. But if this bill of ſale were ſufficient to paſs the ſhip 
from the defendant to Wharton, then it was contended that the 
| ſubſequent conveyance from Wharton to the defendant dated 2d of 

November 1792, which was alſo liable to the ſame objections as the 
firſt bill of fale reſpecting the miſrecital of the certiſicate of regiſtry, 
was Aa conditional ſale to the defendant. and not a mortgage; or 
mat if it were a mortgage, the defendant was liable to the repairs 
of the ſhip on the ground that a mortgagee, though not in poſ- 
ſeſſion, was entitled to the profits of the ſhip; Mo * v. Callimore, 
Dougl. 278.; Rich v. Cee, Cowp. 636. 

The Court intimated. a ſtrong opinion on the firſt argument 
chat the conveyance of the 2d of November 1792 was a mortgage, 
and on the ſecond argument that point was conceded by the 
| plaintiff's counſel, The laſt point, reſpeCting the liability cf a 
. mortgagee out of poſſeſſion, was ſtrongly conteſted: but as the 
Court declined giving any opinion upon it, the arguments of the 
counſel on both ſides on that head are here omitted. 

Arguments for the defendant. Firſt, the conveyance from the 
defendant to Wharton was a valid conveyance, notwithſtand- 
ing the defècts in the recital of the certificate of regiſtry, and con- 
ſequently the property paſſed to the latter. The object of the 
Legiſlature in paſſing this ſtatute was to deprive foreign ſhips of 
the benefits to which Engliſh ſhips are entitled, to effect which 
It requires ſuch a deſcription of the ſhip in every transfer of 
it that it may be known by a reference to the Cuſtom-houſe 
whether the ſhip in queſtion be or be not entitled to the benefits 
conferred by the ſtatute. Now the deſcription of this ſhip in the 
conveyance from the defendant to Wharton is ſufficiently: accurate 


to anſwer that purpoſe : the recital of the certificate of regiſtry 
agrees with the certificate itſelf in all the material points; the 


fact of condemnation, the date of che regiſtry, the name and the 
dimenſions of the thip ; ; and the variations are mere clerical errors 
of no importance; and according to the authority of Rolle en v. 
Smith ſuch errors will not vitiate the bill of ſale. But even if this 
vere not a valid inſtrument as between the defendant and Marton 


on account of theſe defects, Rillit is not competent to other perſons 
11 
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Rep. 114; and Cbinnery v. Blackbarne, ib. 1 17, note 4. 


CASES IN TRINITY. TERM 


*to täke 1 of the obj eftion, Here the 3 1s an 
reſpecting the validity of the transfer between the defendan 
and Wharton, but it ariſes on a collateral contract. It does not 
follow, becauſe the vendee could not have retained poſſeſſion of 
the ſhip againſt the vendor or his aſſignees if he had become 3 
-bankrupt,.that the defendant is liable 4 in this action for repairs done 


to the ſhip at the inſtance of Wharton. The parties themſelye 


have conſidered this to be a valid transfer, and have aQted upon it 
as ſuch ever ſince ; Wharton took poſſeſſion under it, acted * 
owner in giving orders for the repairs, then mortgaged this very 
ſhip to the defendant on the idea that the property of the ſhip was 
in him, and afterwards actually ſold it for a valuable conſideration 
to the defendant and two other perſons. This 1s an attempt by 
a third perſon to compel a party to aſſume an ownerſhip which he 
diſclaims, to the detriment of another. In the inſtance of inden- 


tures of apprenticeſhip, the ſtatute 5 Eliz. c. 4. requires the ap. 
Prentice to be bound for ſeven years, ſaying that all other inden-. 
_ «tures are void to all intents and purpoſes ; 
: holden in queſtions of ſettlement law (a) and in actions for enticing 


99 


and yet it has been 


away an apprentice(b) that an indenture for a ſhorter period is 


not abſolutely void, but only voidable, and that at the eleQion of 


the parties themſelves, for that third perſons cannot ſet up the 


objection. Here Wharton was in poſſeſſion as owner; and though 


he was in under a defective conveyance, it is not competent to the 


_ Plaintiff to charge the defendant, who was not in poſſeſſion and who 


claimed-no title, for the repairs done to the ſhip as on a contraſt. 
-Suppoſing a diſſeiſor or a perſon under an invalid conveyance 
were in poſſeſſion of land, and ordered buildings to be ereted, 
the workman could not reſort to the right owner and recover 
againſt him as on a contract made with him, even when the 
right owner recovered the poſſeſſion; much leſs could he com- 
pel the owner to aſſert his title: but he muſt reſort. to the perſon 
in poſſeflion who employed him. In this caſe no credit was even 
given to the defendant perſonally ; it was given to the hip 
Secondly, It was not a conditional ſale, but a mortgage from 
Wharton to the defendant. Floyer v. Lavington, 1 P. Mut. 271; 
Miller v. Lee, 2 Ath. 494; 4 Bro. P. Caf. 1423 and the latter, 2 
mortgagee, cannot be charged with the repairs, not being in pol | 
ſeſſion; Eaton v. Jaques, Deugl. 454; Jackſon v. Vernon, 14 *. 


(a) R. v. St, Nicholas, Tyfwich, "Bury. | © Parker v. Smith, C. B. 185, | 
N, mouen for a b wal, Rep 
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Reply to the firſt ground. T he words of the ſtatute, un 
require a true and accurate recital in words at length” of the 
| certificate of regiſtry, give an anſwer to the argument that a 


nne ſtatute alſo ſays that a bill of ſale, in which the certificate i is 
purpoſes" ” then it cannot be a valid inſtrument to any purpoſe ; 


are bound to give their opinion on the validity of this inſtrument, 
It it be a nullity as between the defendant and Wharton, it muſt 
| equally be a nullity as to all perſons. This queſtion cannot de- 
pend on the wiſhes or conſent of the parties to the inſtrument; 
a2 determination that it does would have the effect of repealing 
, the ſtatute. With regard to the caſes of apprenticeſhip ; they 


voidable; and therefore they are not applicable to this caſe where 
the inſtrument is declared abſolutely null and void. | 

Lord Kenyon, Ch. J. Although this comes before us on a 
- ſpecial verdict, and the caſe has been twice argued, it does not 


| argument on the firſt part of the caſe is, in my opinion, concluſive. 
It ſeemed to be admitted through the whole argument that the 
owner of the ſhip is liable to pay the expences of repairing her. 


hip? And that depends on the ſtat. 26 Geo. 3. c. 60. / 17. by 
which it is enacted that when the property in any ſhip is tranſ- 
ferred the certificate of regiſtry of ſuch ſhip ſhall be truly and 


| wiſe ſuch bill of ſale ſhall be utterly null and void to all intents and 
parliament that diſtreſſed our feelings: in one inſtance we re- 
mere clerical error did not vitiate the bill of ſale, the certificate 
| being in effect the ſame, and the error being apparent in the 


inſtrument itſelf; and in making chat relaxation I hope we did 


of the certificate of regiſtry in the bill of ſale from the defendant 
to Mbarton is ſo totally unlike the certificate itſelf from the 


between them. Without repeating all the different variations 
| that have been pointed out, it 18 faficient * to ſay that e cer- 


Vs 
* 
» 


general deſcription of the ſhip in the bill of ſale is ſufficieut. | 
not truly recited, ſhall be * utterly null and void to all intents and 


and it is immaterial by whom the objection is taken, the Court 


appear to me to be a caſe of much difficulty: the plaintiff's 
Therefore the only enquiry here is, Who is the owner of this 
accurately recited in words at length in the bill of ſale, other- 


| laxed a little from the ric words of the act in deciding that a 
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| profeſſed to go on the ground that ſuch an indenture was only 


Purpoſes. Caſes have ariſen on the conſtruction of this act of 


not tranſgreſs the limits of our duty. But in this caſe the recital 
beginning to the end of it, that there i is ſcarcely any ſimilitude 
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ſhort ground therefore it ſeems to me that we are bound to ſay 


css IN TRINITY: TERM. 


of ſale; and then it follows that this is not a legal transfer of i 
hip: If any, inconveniences have reſulted to the public frog. 


| this regulation in the act, and if it be expedient to relax from th | 


words of the act in this reſpect, application muſt be made 10 th 


Legiſlature for that purpoſe. and not to a court of law. On thy 
that the defendant remains owner of part of the ſhip, l 
ſanding | his attempt to transfer his intereſt in it to Wharton by e 
bill of ſale in February. 1792: he was undoubtedly owner befor 
that time, and no competent act has been ſince done to dive 
him of the ownerſhip. With reſpect to the caſes of indenturg d 
apprenticeſhip which have been cited, Lord Hordwicke ou 
that the indentures were only voidable. _ 

Other points have been diſcuſſed in this caſe, but it is TY 
neceſſary to go into them at large, or to give any deciſive Opinicy 
upon them now. But as ſome caſes have been referred to on thel | 
points, I think it proper to obſerve that whenever it becons | 
neceſſary to decide thoſe queſtions thoſe caſes. may perhaps d. 


— 


| ſerve further conſideration. In Rich v. Coe (a) it was ſaid that | 


the perſon ſupplying a ſhip with neceſſaries has a treble ſecurity; | 


the perſon of the maſter, the ſhip, and the perſonal ſecurity of the 


owners; but I doubt whether that doctrine is not too generaly } 


laid down; Sir 7. Jekyll held in a caſe before him that th | 


maſter could not ſubject the ſhip if in England, and that us 


afterwards confirmed by Lord Hardwicke. As to the caſes relies | 
ing the mortgagee; whether in or out of poſſeſſion he is the leg! | 
owner, and muſt ſo be conſidered in a court of law, notwithſlank | 


ing his title is ſubje& to equitable intereſts. It is ſaid in a 
of the caſes that a mortgagee is only liable when in poſſelſo 


and that what proves this point is that in charging the mortgagee | 
it is neceſſary to ſtate i in pleading that he entered and was pol. 
ſeſſed: but with great deference to the learned judge who gavet tha | 
reaſon, I doubt it; I conſider thoſe as mere formal words. It hs 


alſo been argued that there is a difference between a mortgigt 
of real and perſonal property: but that diſtinction affords a ſtrong * 
argument againſt the mortgagee of a ſhip; for the inſtant 2 | 


transfer of the ſhip is made, though. by way .of mortgage, be 


wee may ſtate that he was poſſeſſed; in all Wan of ro 
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brought by the alßgnees of a binkrupt for property belonging a 
the bankrdpt they "Rate that they were poſſeſſed. It is not ne- 
teſſary however to decide theſe points i in this caſe, and therefore 
1 avoid giving any bree opimon upon them: but as ſeveral 
caſes have been cited, 1 have: thought” it right to throw out theſe 
doubts leſt whenever the queſtions ſhould ariſe again it may be 
fuppoſed that I have acquieſced in theſe determinations. | But on 
the firſt part of the cafe, I am of opinion that the property was 
never deveſted out' of the defendant, that the liability to repair the 


ſhip reſulting from that property ſtill remains in him; e con- | 


ſequently that judgment muſt be- given for the plaintiff. 
AsnHURST, J. The act of parlament ſays that unleſs 'the 


certificate of regiſtry be faithfully recited in the bill of ſale, the 


bill of ſale ſhall be utterly void to all intents and purpoſes: then 
is the certificate accurately inſerted in the conveyance from the 


defendant to Wharton? certainly not: and if the ad ts to have any 
operation at all it avoids this deed; the conſequence of which is 
chat the property of a moiety in the ſhip ſtill remains in the de- 


fendant. And though the defendant might have pleaded in 
abatement that Mharton ought alſo to have been ſued, yet not 
having ſo pleaded he cannot now take advantage of that objection. 


It is not neceſſary to go into the other points that have been made, 


this alone being deciſive againſt the defendant. 


GRosx, J. No contract is found by the ſpecial verdict ſo as to 
ſupport the promiſe laid in the declaration: but it is argued on 


the part of the plaintiff, that this is a caſe in which the law will 
imply a promiſe by the defendant. The aQion is for work and 


labour done to a ſhip, one half of which had belonged to the 


defendant before the repairs were done. And the firſt queſtion. 


that ariſes is, whether or not the defendant continued the owner 
at that time notwithſtanding his conveyance to Wharton. It is 
true that we decided in one caſe that a mere clerical error did 
not vitiate the bill of ſale: but conſidering the object of the 
Legiſlature in paſſing this act and the words of the ſtatute it is 
impoſſible to ſay that the bill of ſale contains a true and accurate 
recital of the certificate of regiſtry; and then the act ſays that 
ſuch a bill of ſale is a nullity. The next queſtion that was made is 
whether this law ſhall attach as between the defendant and 'a third 
Perſon, not party to the bill of ſale; it has been argued that though 
the objection ariſing from the a& of parliament be deciſive as 
between the paris themſelves, it 18 not ſo as between third 


10 perſons. 
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CASES IN Sy TERM 


beter Now i it muſt be obſerved chat the words of the act are ho . 
the bill of ſale ſhall be voi all intents and purpoſes. I remember 
the caſe. alluded to of · the action for enticing away the: APPrentice. 
but that was decided on this ground that the Legiſlature intended that 
ſuch indentures ſhotid be voidable only and not void; but here. 
| think that the intention of the Legiſlature would be defeated by a de. 
termination that a bill of ſale, not conformable: to- this act of par- 
liament, is only voidable at the election of the parties. To be ſore 
in ſome views of this queſtion, the conſequences of our deter. | 
. mination may be highly prejudicial to the defendant ; ; he muſt he 
liable to all the burdens as owner, and if the maſter of chis f {hip had 
run down another veſſel the defendant might have been anſwerable 
to a great amount. But o the other hand if this ſhip had had a letter 
. of marque and had taken a prize, the defendant would have been 
entitled to a ſhare of the prize: then if he be entitled to the profits of 
the ſhip, he ought alſo to be liable for the repairs.; the maxim ap- 
plies qui ſentit commodum ſentire debet et onus.” On account of 
the hardſhip of the defendant's ſituation it: is with great difficulty 
that I have brought myſelf to be of opinion with the plaintiff; fer 
whatever my wiſhes may be in favor of the defendant, I am not 
warranted in deciding in his favor; that would be to. repeal the 
law ; it would be ſaying that this bill of ſale ſhall be valid to ſome 
purpoſes when the Legiſlature have ſaid. that. it ſhall do void to all 
intents and purpoſes. e 
LAWRINSE, J. It is- clear that the alſigument 17 che defendant 
to Wharton is not a legal affignment, on account of the defects in 
the recital of the certificate of regiſtry. As between thoſe two 
- Perſons the defendant might have called on Wharton for an ac- 
count of the, profits of: the ſhip ; if he had filed a bill in equity for 
that purpoſe, it would have been no anſwer to have ſet up this 
| bill of ſale which is void by the act of parliament. Conſidering 
zit in that light, the « defendant ſeems liable to the repairs of the 
ſhip on this ground that if - one part· owner ſuffers the other 
part- owners to employ a perſon to repair their ſhip, he is bound 
by their acts. The part of the caſe, on which I. doubted was, 
the argument that aſſerted that the bill of ſale is only void as 
between the parties themſelves; for the words of the ſtatute of 
Elizabeth, referred to, are as ſtrong as thoſe uſed in this act; 
and in the conſtruction of that act of parliament it has been 


holden that indentures contrary to it are only veidable. I do net 


W recollect the . on which thoſe wan were „ 
8 bu 


— 
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proceeded. on this ground that. it was the intention of 


| if the 
ppt 44 ſuch indentures ſhould only, be voidable, they | 


the Legiſlature that 


| may be d | 
full effect to this act of parliament, the proviſions of which are 


| fo highly be beneficial to the country. 


The KINO againſt Grongs CrossLEY one &c. | 


HIS was an indiament 2 the defendant for perjury, | 


made a certain application to the Court of our lord the now king 
before the king bimſelf againſt G. Croſaley, M. Clarke and T. 


the ſaid application being one of the attornies of the ſaid court &c. 


next after one month from Eaſter-day i in the thirty-ſixth year 
| aforeſaid the ſaid T. S. upon the affidavit of himſelf and others 


read by the ſaid Court &c, obtained a rule &c againſt the de- 
fendant, W. C., and 7. B. whereby it was ordered that they on 


affidavits, and attend the ſaid court in perſon at the time of 
ſtantive charge in Stoke's affidavit, which was that he had found 


ſtamp for affidavits thereon, with the name . Clarke written 
thereon at the left ſide of the paper, and the name and words 
« Thomas Briarly, a Maſter Extraordinary in Chancery” written 
on the right fide of the paper, and no other writing theregn, 
It then ſtated another rule of Court made on Saturday next after 
the Morrow of the Aſcenſian &c in the thirty-ſixth year afore- 
laid, ordering that the third day of the then next term ſhould 
be further peremptorily given to the defendant, W. Q and -' B., 
to anſwer the matters contained in the affidavit i in the ſaid rule 
& and attend the ſaid court | in perſon. And „that the ſaid 
defendant contriving and intending to ſtop the courſe of. public 


A 


£2 


3 when 
anſwer the charge, a 
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the original apples was made, or when the rule was pH 
ſufficient venue TER laid to the fac oftaking of 


* 


falſe oath. 
in 


iſtioguiſhed from this caſe; for L think we ought to give | 


1 vakant for the bean ; 


ment for per- 


which ſtated that in Egſter term 36 Geo. 3. Thomas Stokes jury aſſigned 


need not 


| Briarly, he the ſaid defendant. before and at the time of making 


| to wit at Weſtminſter in the county of Middle eſex. That on Friday 
named, and a certain paper- writing thereunto annexed being 


notice &c, ſhould on &c anſwer the matters contained, in the faid 
anſwering as aforeſaid. The indictment, then ſet forth the ſub- 


in the defendant's poſſeſſion a ſheet of paper having the proper 


in a ſum- 


perſon at the 


dictment that 


Juſtice « on 3oth May | in the chirry-fixrh year aforeſaid did. come 


calling on 1 defendant to 
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An indict- 


on an affidavit 
ſworn before 
the Court 
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ſtate, nor is 
it neceſſary 
to prove, that 
the affidavit 
was filed of 
record or ex- 
hibited to 
the Court or 
in any man- 
ner uſed by 
the party. : 
Perqury 
may be aſ- 
ſigned upon 
an afhdavit 
of an attor- 
ney of the 
court made 
in anſwer to 
a charge 
exhibited 
againſt him 


mary way for 
having in | 
his poſſeſſion * 
blank pieces 

of paper with 
affidavit 

ſtam ps and 

the ſigna- 

tures of a 
Maſter Ex- 
traordinary 

m Chancery 
and another 
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1797. in i own proper perſon to the court of our ſald lord the "= 
| 3 before the King himſelf, the ſaid court then being at Ve eminftr © 
enn in the county of Middle efex, and did then and there Produce ty 
* the ſaid Court a certain affidavit in writing of him the defendant 
to be exhibited to the ſaid Court for the purpoſe of diſcharꝑitz 
the ſaid rules, and then and there before the ſaid Court was duly 
{worn and took his corporal oath &c that the contents of the 1 
affidavit of him (the defendant) were true, the faid Court then and 
there having a lawful and competent authority to adminiſter the 


faid oath of the faid defendant and to take and receive his ſaid 
affidavit. That the ſaid defendant being ſo ſworn &c. did then 


and there, to wit, on the ſaid 3oth of May in the thirty-ſix 
| year &c. at Weſtminſter aforeſaid in the ſaid county of Mriddleſes 
in and by his affidavit aforeſaid upon his oath aforeſaid before the 
aid Court, the ſaid Court then and there having a lawful authority 4 
to adminiſter the ſaid oath &c and to receive his ſaid affidavit falſcly | 
and corruptly &c depoſe and ſwear” &c. The inditment then ſet 
out the defendant's affidavit in anſwer (a) to the rule then depending 
againſt him, and the ſeveral aſſi ignments of perjury thereon; con- 
cluding © and ſo the jurors &c fay that the defendant on the 
ſaid oth May &c. at Weſtminſter aforeſaid in the ſaid county of 
Middle eſex before the ſaid Court of our ſaid lord the king before the 
king himſelf, the ſaid Court then and there having competent 
authority to adminiſter the ſaid oath &c. by his own act &c in 
and by his affidavit aforeſaid &c. did falſely heed commit wily 
and corrupt perjury againſt the peace &c.” 
The defendant having been found guilty upon this indicmen, 
Oh and being brought up to receive judgment in the laſt term, offered 
ſeveral objections (b) in arreſt of judgment. ift, It i is Rated in the 
indictment that T. Stokes made an application to the Court of bur 
lord the now king & againſt the defendant, M. C. and T. B: 
put it is not alleged that the ſaid court was then held at ff. 
minſter or elſewhere ; what follows, namely, © at Vg nine, 
Kc. being merely applied to the allegation of the defendant's | 
being one of the attornies of the court, and the fame objedion 
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(a) The defendant by this anſwer 4 60 Theſe objeAions and ſome otde'h 
tempted to get rid of the pre ſom ption of | which have no foundation in fat are omit 
mal - praftice agiinſi him on account of this | ted, were drawn up in 'wrking by f 
poſſe hon of ſuch an inflrument, by flating | deſendent himf. If, and by bim preſes 
that it had been put into bis hands many to the Court; the ſubſianee of ahem on / ü 
years before to be uſed as an affidavit in a | poles; 

appli 


—— 


1141 
ay 
13 kt 
* 4x} 
1 w 
in . 
T3 3 
is n 
4 It 
ay 
* 
Ds | 
ay 
ate 
"4 
4.4 
hy 
189 
3 
4 
"+ * 
. 
14 
, * 
I [ 
f 
* 
1 . 
; 397 
1 
. 
Bro 
IN 
e 4 
1a i 
EIS! 
3 4 
+ 
= * 
12 
1 
= 3 
9 
= 
Th. 
1 
| \ 
7 
$4) 
TY: 
I 
t 
Oo 
* * 
. 
1 
| 7 
1%. MA} 
TK 
ER 
* 1 
UP 
BIR 
Th. of 
HF 4 
i; 
EPS 
1 5 
3 4 
A 
ie, 
„0 
„ 0 
4 * 7. 
OR, 
8 i 
JH : 
"196; 
11 
oy 
i 85s 
+» Js 
L Wo 
” 1 A 
106 o 
18 
5 _ % 
i 3 
N 
9 ? 
Ll % 
1 % J. 
%K 
1. 
1. 
ah 7 
de 42 
Nn 
6 * 
99, 
e 
* 
oh 
n 
= 7. 7 
1 
| - Vo 
1 
4 p x 
921 ] 
1 k 
ej 1 
hs 
Tha be 
30 ö 
© vt . 
1K 
n * j 
=_ # ; 8 
* 1:8 
1 ; 
99 0108 
, - 
* oy 
N Jeb 
ih, 
up : 
i | 
. 
! 7 
N 
i... 
iT N 
1157 1 
174 $15 $3 
. 
bh 
it 
by Ts 
BA + 
5 : 2 
. 
8 4413 57 $4 
n 
5 10 + 
+ 240 33205 THE 
TL TS + 
1 
. 
1 
PF 18 1815 
12 645 1 
"I. * 
1 Kt 
4 + 4. 
e 17 * 
104 
14 
e 
a 
Pp, «7 
AMT * 
n 
£7 & 
. 
14 
. 
IN 
8 
5 
N 
44" 11 
9 1 
27 
1 
1 
N 
. * 
015." 
N 
. 
62 
1 
1 
1 
Ab 10 
13 l 
1119 $ 
5 13 1 
2065 
R. 1 
7 
FO. j . 
e * 
n 
1 
1071 N 
58 
165 5 
1 
12 
9 
&. 777 
OSS : 
NIE. 
tl * 
Ne 
9 
F 
1 
0 | 
N. 
. 
4 
. 
ö 
1 
17 
71 
B. 
R 
Þi 
i 
1 
IR 
| * 
4 
if 
1 


* 
|. 
4 

ö N 66 
fl > 
ty 
"Mi 
WW 
1 


1 
1 
an 
2 
i 
* 
1 
1 
187 
i 
M. 
* 
* 
8 
E 
of > 
, 
bs 
4 
. [3 
1 
* 
* 
F140 
1 
Cd 
E 
Sn nf 
bl * 
ae 
4 I} 
80 
+ 
* 3) 
10 
} Fi 
? P 
* 
5 
; 
1 
; 
7H 
Sx 34 
OTE 
| oF 
4 ** 
* 
111 
1 71 
by 
* « 
. 
1 
. 
1 
7 
? 
1 ** 
it 
1” 
1 
1 att 
1 
1 
4 
WTF 
- . 
en 
[ 
44 
* — 
A 
1 
Vogt 
+ * 
1 
U -4 4 
19 4 
8 
Tod 
1 
ai 
i 
I 
" 4 
107 
4s 
1 
[1 
b 
* 
i 
5 
1 
o , 
0 
> 
3 
91 
4 
1 
% „ 
LES! 
1 
1 
4 
$4 | 
x + os 
2 
va 
1 
14 
1 
a 
. 
Bi . 
*. $3 
1 
VB 
: 
© 
: 
f 
* 
4 
: 
4 
[Eo 
* t 
= 1 
% 
$72 
oy 
F 1 
188 
WE 
1 
\ 1%. 
Min 
L 7 
[ 
\ 
4 
- 
3 
3 
F 
2 o 
L600 
* 
1 
(8% 
45 
"+, 
1 
* 
þ } 
* 
3 
2% 
v1 
[OS 
_ 
f 


14 ip 
20 1 1 
N N 
TY "4 "n 

7 [ 

U i 

Bo 

N. 
be * 


certain cauſe they depending. 


— —_— _—_ 
- CC Ea. 
2 — 
ä - >, TW FE 
— 
1 
= ; J 


2 


f 
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applies: to other parts. © of the inditment where the Court i 18 men- 
tioned in particular. It does not appear by the record where the 


Court was held at che time when the rule was made, calling upon 


Firs defendant to anſwer to matters contained in the {aid affidavit: 
| cor. there any venue to this part of the indictment. 2dly, The 
indictment does not ſhew that the affidavit of the defendant was 
made in any legal proceeding: and the Court have no right to call 


on the defendant ſummarily to anſwer any complaint againſt him 
merely becauſe he is an attorney, unleſs in a caſe touching "TH 
S Jfendant's office as an attorney in his conduct towards ſome of 


the ſuitors of the court, or for a breach or contempt of ſome rule 
or order of the Court, or for ſome matter touching the proceed- 
ings or proceſs of the Court, none of which are ſtated; or if the 


paper found in the defendant's cuſtody could have been the object 


of a ſummary inquiry, not having been uſed or attempted ſo to be, 
nor having a proper ſtamp, it could only have been in the court 
of Chancery, where the paper could have been uſed if at all, and 
not in the court of King's Bench; wherefore all the proceedings 
reſpecting it are coram non judice, and cannot be the ſubject of 
an indià ment for perjury. 3dly, Where any matter of record of 
the Court is referred to in an indictment of this ſort, it is uſual to 


add * as by the record thereof now remaining affled in the ſaid 


court &c. doth appear,” or the like; but there is no luch re- 
ference in the preſent indictment. 4thly, No venue is laid to 


the fact of the defendant" s nine affidavit on which che per- 
jury is aſſigned. 


To theſe objections, which were not argued at the bas, another 
was added by 


 Erfeine, Garrow ond Manley, on behalf of the FIN that 


it did not appear that after the affidavit, on which the perjury was 
aſſigned, was ſworn by the defendant it was exhibited in this court 
or filed. It was indeed ſtated that the defendant. did Produce 
to the Court a. certain affidavit to be exhibited 8c: but it plainly 
appears from what follows that the paper- writing . (chere impro- 


perly called an affidavit) was not ſuch at that time, but be- 
came ſo afterwards by the | defendant's being ſworn to the 


truth of the facts contained therein; and after the time when 
only it could properly be yled an afhdavit it does not ap- 
pear to "hays been filed or in any manner exhibited or made 
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1797: uſe of by. the defendant. in court. They admitted the f * | 
. crime of perjury could be committed merely by {wearing | to 3 
r falſe affidavit, although no uſe were afterwards made of it in 1 
oder. : judicial proceeding, then this objection failed ; but if that were 
not ſo, it followed neceſſarily that there ought to be an averment 
in the indictment that it was uſed or filed of record, without 
which perjury could not be aſſigned thereon. That this a appeared 
as well from the common practice of counſel in adviſing their clients 
not to make uſe of affidavits the truth of which they had reaſon 
to doubt, and keeping them from the files of the court to avoid 
expoſing the ſwearers to the peril of an indicment for perjury, 
as alſo from the general form of the precedents, which either 
ſtate that the affidavits on which perjury 1s aſſigned were exbibited 
or produced before the Court, or refer to them as filed of record, 
- which ſuppoſes them to have been uſed or read in court. R. 2. 
Croſs, Trem. P. C. 136. R. v. ole, 1b. 138. R. v. Brooks 
ib. 151. 155. And they alſo cited R. V. Taylor, Skin. 403, Hul 
Rep. 5 34. where on an indictment for perjury in making an 
affidavit Holt Ch. ]. ruled at Guildhall, © that it ought to be 
proved that the affidavit was read and uſed againſt the party, for 
without producing and uſing it the bare HAS. an affidavit wil 
not be ſufficient (a).“ oa 
Milles and Dauncey, contra, were topped by the Court, 
Lord Kenyon, Ch. J. The argument in arreſt of judgment 
only ſhews that there are ſome precedents of indictments for per- 
jury in the books containing words that are not inſerted in 
this indictment. But that argument proves too much, beeauſe 
it tends to prove that all ſubſequent indictments muſt contain al 
the nonſenſe that has been inſerted in the precedents drawn of | 
late years. | 
Let us examine the foundation of this objection on principle on 
practice, and on the precedents. Firſt as to principle: This pro- 
ſecution affects to bring to juſtice a perſon who has been guilt) 
of a moſt enormous offence: his guilt or innocence muſt depend | 
on his own act and on the motive by which he was actuated at 
the time. The affidavit, on which the perjury is aſſigned, might 
have been ſworn in a diſtant part of the kingdom; it might have 
been ſent up by bp poſt, and detained! in the hands of any perſon 
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record of this caſe which is of Mich. | concluded contra formam ſtatuti &c. 
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here for ſome time; and according to the doctrine urged on 
behalf of the defendant the guilt or innocence of, the perſon mak- - 
ing the affidavit in the country is to depend on the circumſtance 
of the perſon into whoſe hands it comes, bringing it forward. 
But ſurely the guilt of the party cannot depend on the act of 


another perſon, when all that he had to do has been already con- 


ſummated. In the inſtance of making an affidavit in the country, 


the party is not to be indicted here where the affidavit may happen 
to be uſed, but in the county where the offence was complete by 


making the falſe oath. Then the practice has been referred to, and 
it is ſaid that counſel have ſometimes recommended it to the party 


who has made the affidavit not to produce it in court but to 


put it into his pocket: in onè ſenſe it may be of great importance 
to the party to put his affidavit into his pocket, to-prevent it's 
being produced in evidence againſt him on an indictment for per- 
jury: but it is ridiculous to ſuppoſe that his guilt or innocence can 
depend on ſuch an act. With regard to the precedents it is ad- 
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 CROSSLEV, | 


mitted that there are many, on which the parties have been con- 


victed, in which it is not. ſtated either that the afhdavit was 
exhibited or filed in court. On looking into the precedents referred 
to in Hawkins I was at firlt ſtartled, ſeeing that they alleged that the 
W afiidavit had been exhibited or filed: but they are all on the 
ſtatute, and are therefore diſtinguiſhable from this caſe, for there 


an action is given to the party injured by the falſe. oath. I am 


therefore of opinion that there is no foundation for this or for 
any of the other objections, which we have conſidered though 
they have not been argued. 


ASHHURST, J. declared himſelf of the ſame opinion, 
GRoSE, J. Whether we conſider this caſe on principle, the 


definition of the crime of perjury, or the practice, I think there is 


no foundation for this objection. There is no precedent in which 
it is alleged that the affidavit was uſed. It is indeed ſtated in ſome 


of them that it was exhibited by prout- patet per recordum &; 
but that is not neceſſary. 


LAWRENCE, J. Several objections have been made to this 
indictment, all of which except one have now been given up by 
the defendant's counſel. Had they been argued, I think I could 
have given ſatisfactory reaſons to ſhew that none of them could 
be maintained. With regard. to. the objection relied on by the 
defendant's counſel; I think that the. crime of perjury. was com- 
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REN: CASES: IN TRINITY. TERM. 
1707. diſcharging the rule againſt bim, and that the crime cannot A 
pn pend on the ſubſequent uſe of it, the defendant being equally 
Kain guilty of perjury though no uſe had been afterwards made of it, 
. The caſe in Skinner was an indictment on the ſtatute (a), and 
therefore it cannot govern this caſe, I have looked with erex | 
attention through a variety of precedents, manuſcript as well 3 
printed, and I do not find that it was Rated in any one inſtance 
that the affidavit was uſed. It is ſtated in them that when the | 
party ſwore he exhibited the affidavit to the perſon or the Cout 
before whom it was ſworn, and that the contents of it were falſe, 
the common form is, that he came before the perſon or the Cour 
and exhibited the affidavit or paper-writing, that perſon or Court 
having competent authority &c, and that he ſwore falſely and 
corruptly ſuch and ſuch things, without adding that any uſe ww | 
afterwards made of the affidavit ; and then it proceeds to ſet au 
the aſſignments of perjury. Then it was ſaid that all thoſe cite 
may be diſtinguiſhed from the preſent, becauſe it appears in them | 
that the affidavit was exhibited as appears by a reference ty the 
files of the court. But the principle i is that whatever is materia 
to the eſſence of the crime 'cannot be ſupplied by intendment: 
then is not the uſe made of the affidavit (if at all) to be ſupplied 
by intendment? A reference is made to the files of the court to ſee 
what was done, and from thence it is to be intended that the 
party uſed the affidavit: but that is contrary to the general 
rule that no material thing is to be intended ; from which it follows 
that this kind of reference does not ſupply what the defendant's 
counſel ſay 1s neceſſary to be averred, becauſe that would be to 
ſupply it by intendment. But even that reference is not always 
made; it was not either in R. v. Hawkins, Trem. P. C. 167, or in 
R. v. Stone, ib. 148. I have alſo directed a ſearch to be made in 
the Crown- office for precedents of indictments of this kind: it is 
not alleged 1 in any one of the nine that I have ſeen that any ule 
was made of the affidavit; and in four of them there is no refer | 
ence to any afhdavit on the files of the court. And in the caſe of 
R. v. C. Atkinſon (b) which was very much examined both by the 
bench and at the bar the indictment was drawn in this form, and i 


this objection was not even taken. 
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Rule r 


(a) This appeared from the dane: (3 E. Lg Geo, ho 8. R. 
on the records of the court. 4 
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IN THE" THIRTY-SEVENTH YEAR OF GEORGE II! 


| Cranky againſt Carbon. 


HE defendant had obtained a rule FR OA on ; the plaintiff t to 
'T ſhew cauſe why he ſhould: not be diſcharged out of cuſtody, 


for the inſufficiency of the affidavit. on which he had been arreſted. 
The affidavit, which was entitled in the cauſe, ſtated that * the 


defendant has or lately had in his poſſeſſion a certain bill of ex- 


change of the plaintiff” 8 dated &c, drawn by one N. Martin upon 
and accepted by Meſſrs. Alcock and Milner for the payment of 
651. to the plaintiff one, month after date, which faid bill of 
exchange the ſaid defendant on demand thereof refuſed to deliver 
to the plaintiff, but on the contrary has converted and diſpoſed of 
the ſame to his own uſe.” | 

The firſt objection was that the affdavi was entitled 
cauſe, But 


The Court thought that a8 the oraQtice (a) had obtained ſo long 


in the 


| of adding a title to affidavits of this kind it would be too muck. 


now to determine that ſuch practice had been erroneous, par- 


N edne/day, 
June 218, 


The Court 
refuſed to 
diſcharge a 
defendant 
Out of cuſto- 
dy on the 
ground that 
the affidavit 
on which he 
had been 
holden to bail 
was entitled 
in the cauſe, 


In an affi- 


davit to hold 


to bail in 
trover for a 


bill of e- 


change it 
ſhould be 
ſtated that 
the bill re- 
mains un- 


paid. 


ticularly as this was a mere queſtion of form and did not interfere - 


with the juſtice of the caſe; and that the conſequences of ſuch a 
determination would be that it might occaſion an infinity of actions 


for improperly holding to bail in thoſe caſes in which the affidavits 


had been entitled: but that for the regulation of future practice 


they would make a rule of court ordering that affidavits to hold 


W to bail ſhould not be entitled after this term. 


Another objection was then taken to the affidavit that it ought 
to have ſtated a cauſe of action to the extent ſuggeſted in the 
| affidavit; whereas here conſiſtently with what was ſworn the 
| defendant might not have converted any thing to his uſe of 
the value ſtated; for though it was ſtated that the bill of ex- 


(a) In the laſt term ſimilar rules were | an opportunity of conſulting the judges of 


| Obtained in two cauſes, Levi v. Ro/s, and 
| Gaunt v. Marſb, on a ſimilar objection. On 
enquiry it then appeared that it had been 


uſe affidavits to hold to bail chat were and 
that were not entitled indiſcriminately ; that 


| there were nearly 28 many 1n the office of 
| the one kind as of the other. The Court, 


defer giving any opinion until they had had 


7 


— 


thinking! it a point that concerned the prac- | 
tice of all the courts, ſaid that they ſhould. 


| 


| 
| 


the other courts. But as ſoon as the above 


caſe of Clarke v. Cawrhorne was diſpoſed of, 


| they diſcharged the rules in both theſe caſes. 
the practice ſor a great length of time to 


In ſupport of thoſe rules were cited R. v. 


Jones, 2 Str. 704; R. v. Pierſon, Andr. 3133 


Bevan v. Bevan, ante, 3 vol. 601; R. v. 


Harriſon, ante, 6 vol. 60; and R. v. Alnon, 


cited ante, 6 vol. 642. note. Apain& the 


rules was cited King 9. t. v. Coles, ow, 


6 vol. 8 | 
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June 23d. 


os having : 


three daugh- 
ters B. C. and 
D., by will 
gave a ſmall 


legacy to B. 


and C., and 
then gave a 
leaſehold 


eſtate to D. 


4 but if ſhe 
died without 
having child 
or children“ 
then to B. 
and after her 
to her child 
or children: 


D. bad a 
child who 


died in her 


lifetime 


held that D. 


took the ab- 
ſolute intereſt 


in the term, | 


and conſe- 
quently that 


he might 


diſpoſe of it 
by will. 


that the bill might have been paid. And 


the” 


CASES IN TRINITY TERM: 11 


change Kane to be of a certain amount, it did not appear by | 


— 


The Court, _ of « opinion that this AAS was Eat | made | 


a Fo . | e | Kull abies J 
 Lawes in ſupport of the rule. aut. againſt it. ; 


* 


Wray on this Demiſe: af Knicur and Any 15 
Wife againſt. J. Rus. 


N the trial of this PPE FO for leaſchold premiſes i 1n Mikurw 
before Mr. J. Buller at the laſt aſſizes for Somerſctſhire a \pecul | 
"caſe was reſerved for the opinion of this Court. 1 

M. Owen, poſſeſſed of the remainder of a term for I 000; ye, 


having three daughters B. Chilcott, Mary Owen, and Ann Owe, - 
by will dated 13th of O&ober 1750, after giving 55. to his eldeſt | 
daughter, and 57. to Mary, gave the premiſes. in queſtion * 1» 
his daughter Aun, but if ſhe ſhould happen to die without baving 


child or children lawfully begotten, then he wilted that the ſaid 
premiſes ſhould be and remain to his daughter Mary, and after her 
to ſuch child'or children as ſhe ſhould happen to have. lawfully 
begotten; ” and he appointed his daughter Ann. executrix and 
reſiduary legatee. Ann entered after the death of her father, and 
married W. Rugg in September .1753, by whom ſhe had three 
children, who as well as the huſband died in Ann's lifetime. 
Ann afterwards by will gave the whole to her ſiſter Mary (who 
is ſince dead) for life, remainder to Ann Knight one of the lefſors 
of the plaintiff and who was a daughter of Mary. The queſtion | 
reſerved was whether Ann, the daughter of W. Owen, took the 
whole intereſt in the term; if the did the verdict was to be entered 


for the plaintiff for the whole: if not, a verdict was to be entered 


for the plaintiff for an undivided fourth part, Aun one of tis 


leflors of the plaintiff being in that caſe entitled to a fourth as 5 


"ot the children of Mrs hi 


Dampier for the plaintiff. The words of the bequeſt to 4m 
' being ſufficient to paſs the whole intereſt i in the term, it is incum- 
bent on the defendant, in order to reftrain thoſe words, to ſhew 
that the preciſe event on which the, bequeſt over was to take 


elſe has happened, It is given to Ann generally but if ſhe a 
15 Without 


47 
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| Sithout having a child or children, then it is given over to Mary „. 

| and to her children. The conſtruction which the defendant . 

| tempts to put on theſe words is, to ſubſtitute the word * g leaving” for apainf | 

| having, and then to imply an intention in the teſtator from the * 

|' word ſo ſubſtituted and add to the words © having a child or 

children theſe words © living at the time of Anne's death.“ Before 

ſo forced a conſtruction can however be put on the words the 

Court ought to be ſatisfied that ſuch was the intention of the 

| teſtator: but on conſidering the ſituation of his family and the 

W whole will, the contrary appears to have been his intention. Anne 

| ſeems to have been the favourite daughter; this eſtate is firſt 

| given to her ſhe being then unmarried, and ſhe is alſo the re- 

ſiduary legatee. Now there is no bequeſt to Anne's children, 

though there is to Mary's; and if Anne's children had been living 

at the time of their mother's death, they could not have taken any 

intereſt but by the bounty of their mother. The intention there- 

fore of the teſtator ſeems to have been to give the whole intereſt, 

to Anne to enable her to diſpoſe of it for the benefit of her children 

either in her lifetime or by her will. And unleſs ſhe had this 

power if ſhe had had a child who died in her lifetime leaving a 
a child, ſuch grandchild could not have taken any thing, and the 

whole would have gone over to Mary and her children: whereas 

the intention ſeems to have been to poſtpone Mary's family until 

after Anne's ; and that Mary's ſhould not take as long. as there were 

any deſcendants of Azne.' The words child or children” here 

are equivalent to iſue. But even if the whole intereſt did not 

| "paſs immediately to Anne, ſhe took it abſolutely on the ſubſequent 

birth of a child; when ſhe had a child the event on which the 

eſtate was given over became impoſſible; for the only event on 

which it was given over was Anne's dying without ever having had 

a child. In Goodiar v. Clarke (a) Wyndham J. mentioned the caſe 

of Brett v. Pildridge; © a father on the marriage of his daughter 

made a proviſo that if his daughter died without iſſue within two 

| years, the huſband ſhould repay 500. of her portion; the 

ger 1d iſſue, and afterwards ſhe and her iſſue died within 

two years;” and it was adjudged that the huſband ſhould not re- 

Pay the 500/,, for by having iſſue the condition was performed. : 
Jekyll for the defendants. The deviſe over to Mary took | 

Place on the event of Anne dying without any children. Such "ll 
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CASES IN TRINITY: TERM 


« appears to hive been the intention of the teſtator, and fuck is the 


grammatical conſtruction of the words of the will. In Rey; 1 
Snell (a) where the queſtion aroſe on the conſtruction of the wor 
*in caſe my daughter ſhall die leaving no heirs of the body? 

The Lord Chancellor held that as © leaving” was a participle of the 
preſent tenſe it related to the time of the- daughter's death. 90 
here © having” is a participle of the preſent, and equally relates h 
the time of Annes death. In Beauclerk v. Dormer (b) where the 


| words were © if ſhe die without iſſue then to go to Lord G. Beau. 


clerk,” The Lord Chancellor laid much ſtreſs on the word the, 


In Porter v. Bradley (e) the deviſe was to A. and his heirs, and i 


he die leaving no iſſue behind him, then over; and Lord Kenyn | 
faid © if indeed only the firſt. words leaving no iſſue' had ber, 


uſed, they according to the opinion of Lord Macclesfield in Fs 


v. Chapman muſt be reſtrained to leaving iſſue at the time of bu 


death. In Hughes v. Sayer (d) the bequeſt was to Paul and 4m 
« and upon either of their dying without children then to the | 
75 ſurvivor, and it was holden that thoſe wore ruſt mean * dying 
leaving children at the death of the party.“ 80 in Lanplej . 


Blower (e), where the bequeſt was to A. and B. and to ther 


iſſue, and if either of them happen to die before the legacy be 1 


comes due to her, and leave no iſſue, the ſhare of her ſo dying 


ſhall go to the ſurvivor, it was ruled that-it was confined to 
leaving no-ifſue at the time of their death.” Gulliver d. Min 


v. Aſhby, 1 Bl. Rep. 607. It does not appear that the- teſtatar 
intended any benefit to Anne's children, and conſequently the | 


contemplation of their intereſt can have no weight in increaſing 
their mother's eſtate; they are not even mentioned in the will; 
and to conſtrue the word having to mean having had a child wil 
not only be to determine againſt the grammatical conſtruction of 
the word but on a preſumption of intention in the teſtator which 
the words of the will do not warrant.” | 

Dampier | in reply. The caſes cited, in which as mand 6“ Jear- 
ing” was uſed, are not applicable to the' preſent, becauſe that word 
neceſſarily refers to the time of the death, but the word © having i 
does not. There is no caſe in which it has been holden ht 
* having children” ought to be reſtrained to * leaving children; 
and here the intention of the teſtator, as It may be collefted 


| a) 2 Ait. FRG (a) P. Was. 534. oz 
(5) 16. 308. 1 5 () 3 4th, 306. 
(e) Ante, 3 vol. 143. 9 ; RIS 
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Hom other parts of the will, is againſt ſuch a determination. In 1797. 
Porter v. Bradley the words « behind him“ were added to © leav- r 
| ing” And in Hughes v. Sayer it was expreſcly given over to the again 
| ſurvivor, which ſhewed. an intention in the teſtator-to reſtrain it | 
to iſſue living at the death of the perſon who firſt died. 8 
Lord KenyoN, Ch. J. Before we determine this caſe we muſt | 
ſatisfy ourſelves as well as we can of the teſtator's interition. Let 
us look at the general plan of the will, and ſee what conſtruction 
will beſt effectuate it. His intention ſeems to have been this, that 
the progeny of Anne ſhould be firſt provided for, and, that failing, 
that the eſtate ſhould then go over to his daughter Mary and her 
children: but it is clear that he did not know the exaCt meaning of 
legal limitations. According to the defendant's conſtruction of the 
will, when Anne died without leaving children living at the time of 
her death, the eſtate was at all events to go over to Mary, what- 
ever might have been the circumſtances of Anne's family before ; 
and then if Anne had had a child who died in her lifetime leaving 
children, thoſe great-grandchildren of the teſtator, the grandchildren 
of that daughter for whom he had a predileQion, could not have 
taken at all ; in that caſe the favourite daughter would have been 
in a worſe ſituation than either of the other daughters. There is 
no limitation over to the children of Anne, and if ſhe had died 
= leaving children, there is nothing imperative on Anne to leave the 
eſtate to thoſe children, but ſhe might have left it to whomſoever 
ſhe pleaſed. But in the next limitation, the eſtate is given to 
Mary and to her children; and it is clear that if the prior limit- 
ation to Anne had been out of the way, the inſtant Mary had a 
= ehild the eſtate would have veſted in that child without any regard 
to ſuch child ſurviving his mother Mary, and in the event of ſuch 
child dying before Mary, Mary would have been entitled to take 
out adminiſtration to him. In the caſe of a conditional fee-ſimple 
at common law, the parent on the birth of a child had the Jus 
alienandi ; the condition was thereby performed, and the eſtate 
was enable prior to the ſtatute de donis. In this caſe we de- 
termine according to the general intention of the teſtator, which 
was that the family of Anne ſhould be firſt provided for, and that 
the children of Mary ſhould not take until failure of Anne's. chil- =_ 
deren. Perhaps he did not foreſee this particular event: but we "vl 
muſt not on that account put a conſtruction on the will that would 
have diſappointed the teſtator in the moſt, i important part of his 
whole ſcheme. I think therefore that I am bound to put that con- 


n 2. 5 ſtruction 
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ſtruction on the will chat the plaintiff contends for ; Which is allo 
the fair grammatical conſtruction, for the meaning of Ut word 


having a. child &c“ then to Mary and her children: but it can- 


moſt conſiſtent with the teſtator's intention. The teſtator had 


chief object of his bounty. The eſtate was given to her, without 


which ſatisfies me that Anne was to have the power of diſpoſing 
of it. among her children if the choſe, for he intended that Anne 


be beſt conſulted by this determination. At the ſame time! confeſs 


any children that ſhe ſhould have the power of diſpoſing of it abſo- 
lutely, the teſtator taking it for granted that ſhe would provide for thoſe 


cording to the. plaintiffs argument that word mult be read cc hav- 


In the event of Anne 8 having children it *** 8225 been de- 


T CASES IN TRINITY TERM 


« leaving” is eſſentially different from that of © having,” 

Asnnuxsr, J. The defendant's is a Weed s of this 
will. Anne was the favourite daughter of the teſtator; ſhe Wag 
the great obje& of his bounty. The teſtator firſt gave this eſtate 
to his daughter Anne, without adding any other wards to that 
bequeſt ; then he proceeded thus, but if ſhe ſhall die without 


not be ſuppoſed that he intended to give a leſs eſtate to Anne, 
who was his favourite daughter, than to Mary who was not, 
This being the caſe of a term, a bequeſt of the eſtate t6 Anne 
carried the whole intereſt, and that was only to be diveſted by a 
ſubſequent event which has not happened; therefore i t remained 
to her abſolutely. | 


GRosz, J. The conſtruction relied on 55 the plaintiff ſeems 


three daughters, the. youngeſt of whom (Anne) he ſelected as the ; 


ſaying for her life” and without giving it afterwards to her 
children: but it was afterwards given to Mary and to her children, 


and her children ſhould have at leaſt as much benefit from this 
eſtate-as Mary and her children ; -and if. Anne were to have the 
power of diſpoſing of the eſtate for the benefit of her children, 
ſhe muſt take the whole intereſt in order to enable her to do fo. | 


LAWRENCE,;]. Perhaps the general intention of the teſtator will 


it ſtruck me at firſt that this was. a gift to Anne, and in caſe ſhe left 


children, but if ſhe 4% no child then that the eſtate ſhould go to 
Mary and her children. That is the grammatical conſtruction of 
the will ; © having” refers to the time of the death ; whereas ac- 


ing had.” However the teſtator's intention ſeems to have been 
firſt to provide for Anne's family, truſting when he gave the 
eſtate to her that ſhe would diſpoſe of it properly among them. 


ſirable 
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| frable to provide for them during. "tune 3 lifetime, but that ob- 
have been defeated if Anne had had no power of diſ- 
the eſtate until the time of her death. Conſidering 
intention that Anne ſhould take 


ject would 


poſing of 
therefore that it was the teſtator's 


the whole intereſt in this eſtate if ſhe had children though they 
gid not exiſt at the time of her death, in order to further that 


intention the beſt conſtruction that we can put on the will is 


to decide that this eſtate“ veſted abſolutely in Anne in the event of 
her havivg a child at any time; and conſequently that the plaintiff 


's entitled to recover for the whole. 


Poſtea to ae plaictifk 


Coopxicnr on the Demiſe of Barcn againſ Nien 
/ 1 vac and Govzrr. 


JECTMENT for thirry acres of land, twenty acres of mea- 

dow, and twenty acres of paſture, with the appurtenances, 
ſituate in the pariſhes of Over Storey and Nether Stowey in the 
county of Somerſet. The defendants pleaded the general iſſue, 
and entered into the common conſent rule as tenants. The cauſe 
was (ried before Mr. Juſtice Buller at Taunton, when a verdict was 
found for the plaintiff, ſubject to the opinion of this Court on the 
following caſe. The leſſor of the plaintiff proved his title to cer- 
tain, lands in the pariſhes mentioned in the declaration of ejeck⸗ 


ment, which lands were called Clutſome „ Dunſcombe „ Land- 
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The leffor of 
the plain- 
tiff in eject- 
mentis bound 
at the trial to- 
prove the 
defendant in 
poſſeſſion ot 
the premiſes 
which he 
ſeeks to re- 
cover, altho“ 
the defend - 
ant hes en- 
tered into 
the general 
conſent rule 


cy Breach, Criddle's Breach, and the Gore Platt, which were the ha 8 10 
premiſes in queſtion. The defendants proved that they were not, „ 
nor ever had been, in poſſeſſion of any part of the premiſes in RY 
queſtion. The only point reſerved at the trial was, whether the mn 


defendants after entering into the conditional rule could be per- | 


mitted to prove that they neither were or had been in poſſeſſion of 


the premiſes, which the plaintiff by the evidence had entitled him- 
telf to. If ſuch proof on the part of the defendants were admiſ- 


| oth a nonſuit was to be entered; otherwiſe the verdict was to 
ſtan 


"Pa for the leſſor of * plaintiff, The leſſor a; the plaintiff 


= declared generally as he had a right to do, and having at 
che trial proved his title to lands anſwering the general deſeription 


in the declaration, and the defendant not having ſhewn a title 
ng the ſame deſcription, the queſtion is 


to any other lands anſweri 


Vor. VII.“ 5 1 . whether 


Gobi H 


againſt. 
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Seller the latter is not concluded by having entered. Into the 
general conſent rule from diſputing his poſſeſſion' of the lands 
deſcribed and proved to be the property of the. leſſor. Tai 
preliminary objections were made when this caſe firſt cn 9 
before the Court (a). Firſt, that the leſſor of the plaintiff cod 
not avail himſelf of any judgment in this caſe in his favour 
Anſwer—That though a term for which an ejectment i is brought E 
expired before judgment, ſo that the plaintiff cannot have the | 
benefit of his judgment to recover the term, yet he may enter! 
for the damages and coſts. And he cited precedents 6f ſuck | 
Judgments in Book of Tudgments, 1 vol. $2. 2 vol. 118. Gille, 
(3) Law and Practice of Ejefments 307. [and this was afſented wi 
by the Court]. Nor is it neceſſary, even if the judgment wer 
entered to recover the term as well as the damages and coſts, tha -} 
the plaintiff ſhould maintain his whole judgment; for upon ery g 
Hook it may be affirmed in part and reverſed in part. Second. 
Iy, that as the leſſor of the plaintiff muſt in the outlet of the 

proceedings have procured an affidavit of ſervice of the declaration 
on the tenant in poſſe Mon, without which he could not have pro- 
cceded in the action, he is eſtopped from contending that! it is 
immaterial whether the defendant were or were not in poſſeſſion 
Anſwer-—The rule requiring ſuch an affidavit 1 is only for the 
purpoſe of enabling the leſſor to enter up his Judgment" again 
the caſual ejector: but it does not apply when the tenant or any 
other claiming title for him comes in and defends his poſſeſſion 
and thereupon enters into the conſent rule; and this queſtion 


ariſes upon the operation and effect of ſuch conſent rule as ei- 


dence at the trial between the litigating parties, and not upon the 
queſtion of regularity in the previous proceedings. Other eu- 
dence too of poſſeſſion would be admiſſible at the trial, which 


certainly would not be ſufficient to warrant a judgment againſt th 
caſual ejector; ex. gr. the acknowledgment. of the party to the 


_ conſent rule that he was in poſſeſhon of the premiſes for which 
the plaintiff went; and yet that would not be ſufficient to ſuppot 


a judgment againſt the caſual ejector; becauſe it would let in all 
that fraud and colluſion which the rule requiring the affidavit (1 


ſervice was intended to prevent. Ballas; there 1 is NO more reaſon 


. fs) This was in 5 laſt term, Sr the“ The 3 o_ Practice mY Ejeftment” 
al of the caſe was ordered ig be is aſcribed to Lord Chief Baron. Gilort, 


amended. | || Vid. Preface to Runxzington 'r Law YH. 


(90 Note; this book which is intitled — | | | 
| BE: 1 „ 


N . 
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why the affidavit of ſervice ſhould eonckute the party in 3 | 


than the affidavit to hold to bail does the plaintiff 1 in bailable 
actions; yet it never was conſidered that a plaintiff in the latter 
caſe was bound to prove his demand up to the full extent of the 


ſum which he had before ſworn to be due, or that he was eſtopped 


from proving any more due to him from the defendant. 90 in 
Parry v. Dawſon (a), the plaintiff baying held the defendant to 
pail for goods ſold and delivered was held to be no objection 
2gainſt fuing him in trover for the ſame goods. Suppoſe in 


this caſe a wrong perſon . had been ſerved with a copy of the 
declaration by miſtake, but the real tenant had come in and 


defended, the afhdavit of ſervice would not be held to conclude 
the leſſor of the plaintiff from proving the defendant in poſſeſſion : 


1797. 
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and if not, there is no more reaſon why he ſhould be eſtopped by ; 


it from infiſting on the operation of the conſent rule to preclude 
the neceſſity of that proof. Then as to the principal queſtion; 
the defendant who has entered into the conſent rule is eſtopped 


from diſputing at the trial his poſſeſſion of the premiſes for which 


the ejectment is brought in a caſe circumſtanced like the preſent. 


This will appear from the nature. of the proceedings, t the practice, 


and the lateſt authorities. The whole -proceeding is founded 
in fiction. The declaration againſt the caſual ejector is in very 
general terms. The notice from the caſual ejector ſtates that he 


is informed that the perſon on whom the ſervice is made is either 


in poſſeſſion or claims title to the premiſes; the latter of which 


deſcriptions has been added in modern times and was intended 
to apply to the caſe of landlords. This gives the party intereſted 


notice to come in and defend his title, otherwiſe he will be 


turned out of poſſeſſion. If no perſon appear to defend, then 


judgment follows againſt the caſual ejector. If any come in and 


defend, he muſt enter into a conſent rule to confeſs leaſe entry 
and ouſter ; the effect and ſubſtance of which is that the leſſor 
has made a leaſe to the plaintiff of the premiſes which he ſeeks to 


recover, that he entered! into poſſeſſion of the ſame, and that the 


Gefendan ejected him; and upon this condition alone the de- 


fendant is admitted to defend ; and be thereby alſo ſtipulates to 


inſiſt upon the title only. Having therefore by the conſent rule 
agreed to admit theſe facts as the condition of his being let in to 


defend, he cannot be permitted at the trial to retraQ his conſent 


(a) Anftr. Rep. 710. 
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to any part. In this reſpect the conſent rule of the court of 2 2 
materially differs from that in this court, for there the confeſſion 


of the leaſe entry and ouſter is only - «of ſo much of the tene⸗ 


oo ments ſpecified in the plaintiff's declaration as are in ibe 500 


« ion of the de gas his tenants, or any perſons claiming 
„ by or under his title.“ But it is alfo in the power of a defend. 


ant in this court to avail himſelf of the fame precifion if he thinks 


fit ; for by the rule of Court of Trin. 1 5 Car. 2. Reg. 1. where | 
the defendant by the rule of Court ſhall confeſs leaſe entry and 

ouſter for ſo much of the premiſes in the declaration mentioned 
as are in the poſſeſſion of the ſaid defendant or his under-tenant, 
his attorney ſhall - deliver to the plaintiff's attorney a note in 


writing of the tenements ſo being in his or their poſſeſſion 


Where there are feveral defendants it appears that there are three 


ways of entering into the conſent rule. 1. They may all join 


to defend all the premiſes generally. 2. They may relpedively 


defend for all the premiſes named generally; and there each enter 


into the rule to defend for all the premiſesin his own poſleſſion, not 


diſtinguiſhing the one from the other by name. 3. Each may de- 


fend ſpecially for certain premiſes by name; and all theſe require : 
different conſideration. 1. In the firſt caſe they jointly undertake | 
to defend for all. the premiſes anſwering the general deſcription 


in the declaration to which the plaintiff can prove title, The 


rule of Court in the 15 Car. 2. does not apply to this firſt in- 
ſtance ; neither does the paſſage in Gilbert's Ejefments 16, which 
may ſeem to bear againſt this conſtruction at firſt, 2. When 
each defends for the premiſes in his reſpective occupation generally, 


from the very nature of the thing the plaintiff muſt prove the 


reſpective poſſeſſion of each. 3. In the third inſtance there mult 


be new declarations ſerved and diſtinct records made; for perſons 


who defend diſtinctly for different premiſes cannot be compelled 
to join together in their defence on the ſame record. ¶ Per Curia 


that cannot be neceſſary, for the conſent rule, though no pat 


of the record, will ſhew for what each defends.] It fo app 
from the books. In Mealicott v. Bruęſter and another (a), where 


on the defendants ſevering their defence by entering into che con- 


ſent rule to confeſs for diſtinct tenements in their reſpective pol 
ſeſſion, the Court ordered the plaintiff to deliver ſeveral declars” 
tions, that if either had a 200d defence he might not be concluded 
upon the queſtion of colts, The Court therefore muſt have col 
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| ſidered that if they. permitted the leſſor of the plaintiff to en 1797. 
| generally, the defendants cht Pos: neon compelled * n Goopnicur 
for more than was in their- reſpective poſſeſſions. But it appears e 
from the caſe of Odaye v. Prgſton (a) that where the leſſor of the : 
. plaintiff had inſerted a ſmall parcel of land not in diſpute in his 
declaration, in order to ſave the coſts, and the defendant had in- 
advertently entered into the rule to confeſs generally, the Court 
afterwards gave him leave to amend the conſent rule, which 
would have been unneceſſary if they had not conſidered that he 
' mould be concluded by it ſo long as it remained. The principal 
caſe. relied on by the defendant is Smith v. Mann (ö): but that is 
| diſtinguiſhable from the preſent ; for there the defendant entered 
into a rule to defend as- landlord, which is in the ſame form as 
the common rule in n ; and there it was held neceſſary for the 
plaintiff to prove the defendant in poſſeſſion, becauſe, as the Court 
ſaid, the rule is that the landlord ſhall defend for the premiſes only 
whereof his tenants are in poſſeſſion. It is true that the reſolution. 
of the Court is laid down in more general terms in Buller s Ni. Pri. 
110., but the caſe referred to does not warrant it to that extent. 
And the ſame book refers to a ſubſequent caſe of Doe d. Jaſe v. 
Bacchus, M. 30 Geo. 2. K. B. at the Sittings; where 1 it was holden 
* that if there be but one defendant as tenant in poſſeſſion, the 
plaintiff need not prove him in poſſeſſion, becauſe if he be not, 
why did he enter into the rule.” Now there can be no difference 
in principle whether there be one or more defendants. who enter 
into the conſent rule generally. Beſides which, the caſe of Smith 
v. Mann was overruled by Buller, J. at Bodmin Sum. Aſſiſes 1791, 
in a caſe of Doe d. Horrell v. Dawe; where he held that if he 
tenant defend, it is not neceſſary to prove him in poſſeſſion, 
though in the caſe of the landlord defending it would be neceſſary 
to prove that his tenant was in poſſeſſion. - Further, the practice 
which has prevailed ſeems to be warranted by adverting to the 
manner of pleading in treſpaſs, in the place of which the remedy 
by ejectment has got into uſe. Now if the plaintiff 3 in treſpaſs 
declare for breaking and entering his cloſe in D., and the defendant 
plead that the locus in quo is fix acres of land in D. which are 
his freehold, and the plaintiff reply that they are his freehold and 
not the freehold of the defendant, if each have ſix acres re- 
ſpeQively in D., the defendant cannot give in evidence that he did 
the treſpaſs in his own land ; but by his plea it ſhall be intended 


(a) 2 Bac, Abi abi 165. and 3 Keb. 561, | (8) 1 Wilf. 220, „ 
Vol. VII. "40 - that 
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.apainſt 


Nen. which has been introduced i in ejectment anſwers all the Purpoſes 


CASES. IN TRINITY TERM 


| that he meant the ſix acres of the plaintiff; becauſe unti he 


gives a name to the place where the treſpaſs was done the Plaintif 
need not new aſſign. Dy. 23. 6. pl. 147. The conſent rule 


of the defendant's plea f in treſpaſs. If he conſent generally, it 


muſt be taken to be an admiſſion that he is in poſſefſion of the ſame 
lands for which the plaintiff declares by his general deſcription. 


If he have any other lands anſwering the ſame general deſeripton 


as in the declaration, then he ought to enter his conſent ſpecially 


in the margin of the rule; otherwiſe he muſt be taken to mean 
the fame premiſes. But whatever inconveniences might enſue 
from the conſtruction of the conſent rule contended for by the 
plaintiff, they are effectually done away by the modern pradiice 
which prevails. For if the plaintiff declare generally, and the © 


| defendant have any doubt what lands the plaintiff means to pro 


-pariſh of Brackwood in the county of Hertford. 


names of the cloſes and the quantities they 


queſtion in the cauſe was whether the pre- 


ceed for, he may call upon him by a judge's order to ſpecify' them, 


And on the other hand the plaintiff may call on the defendant 


to ſpecify for what he defends when that is not aſcertained by 


the conſent rule; and he cited two caſes (a) in confirmation of 


that practioe. Whereas the inconvenience of the rule now con- 
tended for by the defendant is manifeſt ; for the plaintiff is 
deluded into the belief that the defendant is in poſſeſſion of thoſe 
premiſes for which the action is brought by his n into the 


thought the appearance. nber, and na 
the order. 

Doe d. SaunvyERs v. Tbe Duke of Naw- 
casrLs,—FHjefiment for the manor of 
Basford, ten meſſuages, ten cottages, one 


(a) Dor d. WE RI and 1 *. a 
—Eje&ment for thirty acres of land in the 


The'landlord of the tenantin poſſeſſion took 
out a ſummon for a particular of the pre- 
miſes for which the ejectment was brought, 


and then the premiſes were deſcribed by the obtained a verdi at the Summer afize 


1794 for the manor, The plaintiff proved | 
| himſelf in poſſeſſion of the cottages to the 
number of eight, which the defendant did 
| not claim. In Michaelmas term the plaintif 
obtained a rule for a new trial; upon which 
the defendant, who had defended general'y, 
and was adviſed that he ſhould thereby be 
liable for the whole coſts, applied to * 
judge at chambers for an order upon the 
plaintiff to ſpecify the particulars for which 
his declaration was ſerved; and according. 
ly in February 28 1795 Mr. Juſtice 60 


contained; the landlord then appeared for 
thirty acres of land &c, being copyhold, held 
of the manor of King's Walden. The only 


miſes were copyhold or freehold ; for if they 
were copyhold, the plaintiff had no claim; 
ſo that the deſcribing of the .premiſes as 
copyhold in the appearance was a trick. 
The leſſor of the plaintiff chen ſerved the 
defendant's attorney with a notice for what 
the ejetment was brought, and that he 


thouſand acres of land &c; the defendant _ 


meant to inſiſt at the trial that the premiſes 
never were copyhold, and took out a ſum- | 
mons calling on defendant to particularize 
the premiſes for which he appeared ; an 
order was oppoſed; but Mr, Juſtice Gro/e | 


I 


made an order that the plaintiff ſhould 
ſpecify the particulars within four days, iT 
that the defendant within four days ieee 


that ſhould ſpecify the PRI for which 


MF 
- 
en rule 
5 


he ee 
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rule to defend; Which! is nugatory if he really were not in poſ- 


1 ſelſion or claimed title. Then if the leſſor of the plaintiff is not 
bound to prove the defendant in poſſeſſion, it muſt be either 
| becauſe the defendant has admitted it, or becauſe it forms no part 


of che matter to be tried, which is the title; in either caſe it will 


| follow that the 1 mould not be allowed to diſpute his 


poſſeſſion. 
Newbolt REES was PR by the Court. 


Lord KENYON, Ch. J. This has certainly been vexata nn 


| when I went the circuit as counſel, the caſe in Buller's Ni. Pri., 


1 
1797. 
— 


Goopn10 Ar 


Saint 
Ri cn. 


| +1 which it was ſaid © If there be but one defendant as tenant in 


| poſſeſſion, the plaintiff need not prove him in poſſeſſion,” was 
l | ſuppoſed to be law; and when a caſe afterwards came on before 
me on the Home Circuit I ruled accordingly, not thinking it 
neceſſary to prove the defendant i in poſſeſſion. But I was never 


called on to conſider the queſtion accurately till now; and when 


ve conſider the reaſon of the thing, it ſeems wonderful that 


4 any queſtion could ſeriouſly have ariſen upon this ſubject. On 


S the trial of an ejectment two parties come to litigate the title to 


| an eftate, the perſon claiming, and the perſon who is ſuppoſed to 


| withhold improperly, the poſſeſſion: but as ſoon it turns out 


| that the latter is not in poſſeſſion, it ſeems to me that the cauſe is 


in conſtituted between thoſe two perſons. The proceedings in 
cejectment were inſtituted in order to try who is entitled to 


the poſſeſſion of an eſtate on title: when the declaration is de- | 


liyered the leſſor of the plaintiff claims in general terms fo many 


W acres of land, fo many meſſuages, &c., which communicates 


but little intelligence to the perſon ſerved with the declara- 
tion. If the latter happen to be in poſſeſſion of any land falling 
| within the deſcription in the declaration, he muſt defend in order 
do preſerye his own right; then i it would be unjuſt that a verdi& - 
ſhould be found againſt him though he can prove a title to every 

$ acre of land in the pariſh of which he was ever in polleſhon; and 


| yet this is the conſequence of the plaintiff's argument. Two 
rules have been made by the two Courts, differing indeed in 


words, and as the plaintiff now contends differing alſo in ſub- 


| ſtance. In the Common Pleas the defendant enters into the con- 


ſent rule as to all the lands in hit poſe Non: then on that rule it 


is neceſſary for the plaintiff to prove the defendant i in poſſeſſion 


of the land that he claims. But it is ſaid that the meaning of the 
el of this court is different : L-ſhould be extremely ſorry to find 
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: SES IN TRINITY TERM | 


et 


$. Fat 


that, in a Kelitious proceeding, inſtituted, for the more wb att 
ing of juſtice, different rules wer e tO obtain } AM: the different count | 
If we were bound to decide i in this'caſe-1 in favor of the Plainig 
it would be neceſſary to alter the rule of our court immediatch, 
This point however came under the conſideration of the Court iy | 
the caſe reported in Wilfon, where it was holden that the plainig 

muſt prove the defendant in poſſeſſion; and I think that that cz 


was properly decided. Then it was urged that. two caſe hay 


been ſince determined at Niſi Prius the other way: but they wen 


only deciſions at Niſi Prius, where perhaps the ſubje& was not þ 


well conſidered, 'and they cannot outweigh the authority of the 
caſe in Wilſon. Therefore on the convenience and reaſon of the 
thing, and conſidering the queſtion in every point of view,! an 
of opinion that the plaintiff muſt prove the defendant in poſſeſſion 
of that which he ſeeks to take from him, and that the contra 
practice that has obtained is wrong. = 

| ASHHURST, J. This is a point of ſuch daily occurrence 21 
ought. to be finally ſettled ; and nothing can be more deciſive thn 
the caſe in Wilſon, where it was determined that the Plaintiff mul 
prove the defendant in poſſeſſion of the land to which he claim 
title. If the defendant have any land in the pariſh mentioned in 


the declaration in eje&ment, he may ſuppoſe when he is ſerved 


with the ejectment that the plaintiff intends to proceed for that; 
and if it turn out that the plaintiff ſues for other lands it is hard 


| that he ſhould be aſwerable for the coſts of the ejectment when he 


is not in fault. 


GRross, J. The queſtion in this caſe 1 is Fa we are not 
to undetſtand the rule of this court to be ſubſtantially the ſame us 


that made in the Common Pleas, though they differ in words. | 


is admitted that according to the rule of the Common Pleas the 
- plaintiff is bound to prove the defendant | in poſſeſſion : then it 


would be extraordinary that in a ficitious proceeding, invented for 
the purpoſe of trying titles, there ſhould be different ryles in the 


different courts. But I think that the rules of both the cours 


are in ſubſtance the ſame; and the rule made in 1663 ſatisfies me 


that that rule was the rule of this court formerly; by that rule 
the defendant confeſles leaſe entry and ouſter of ſuch premiſe 
as are in his poſſeſſion ; and when I went the Weſtern Circuit the 


practice was for the plaintiff to prove the defendant in poſſeſio0 


of the premiſes that he claims, Nor is there any hardſhip in 


wy proof of that which the plaintiff f is e to haft 


IF SD 5 alread) 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
already ſworn 3 for he ſwears that he has ſerved the declaration on 
the tenant of the premiſes in poſſeſſion. I therefore think that 


the meaning of the rules i in both the courts is the lame, and the 
geciſion in Wilſon fortifies me in that opinion. 


LAWRENCE, J. It is highly convenient that the practice in 
both the courts on this ſubject ſhould be the ſame. The rule of 
this court 18 indeed inaccurately drawn; the defendant confeſſes leaſe 


entry and ouſter, Without ſaying of what, and that leaves it open 


to us to put the ſame conſtruction on our rule as on that in the 
Common Pleas. The declaration in ejectment deſcribes nothing: 


1797. 
Goopniour 


againſt 
Rien. 


with certainty; the defendant is called upon to defend generally; he 


knowing that he has ſome premiſes anſwering to that general de- 
ſeription defends and enters into the common conſent rule, but at 


the trial he is turned round and is told that the plaintiff ſeeks to 
recover ſomething not in his poſſeſſion, and yet according to the 


plaintiff's argument he is to pay the coſts of the ejectment: but 
that is ſurely not conſiſtent with juſtice. Then this caſe was com- 
pared to the caſe of liberum tenementum : but as far as that ap- 


plies, it is againſt the plaintiff; for, notwithſtanding the caſe in 


Dyer, according to the modern practice if the defendant plead 


| liberum tenementum the plaintiff is driven to a new aſſignment in 
which he muſt ſpecify the cloſe, otherwiſe if the defendant prove 


his title to any land falling within the general deſcription mentioned 


in the declaration | is ſufficient ; therefore by analogy to the caſe 1 in 
treſpaſs the verdict ought to * for the defendant. 


Per Curiam, 


| 


BowLEs again/t FULLER. 


7 was an action againſt the defendant, ſheriff of Suſſex, 


for a falſe return to a writ of fieri facias. The firſt count 
ſtated that the defendant had levied 211. &c. but that he had 


falſely returned nulla bona ;-in the ſecond count it was alleged that 


the ſheriff did not levy on the goods of the party againſt whom the 


writ iſſued, though he might have levied, but falſely * 
nulla a | : 


A rule having been obtained on a former day ſting on the 


Plaintiff to ſhew cauſe why the F 2 880 not be ſtayed 
on paying 211. and the coſts, : 
Vor, VII. 


= 


— 


Judgment of ak. 


F riday , 


June 23d. 


The Covrt 
will not per- 
mit a de- 

fendant to 
pay money 
into court in 


an action 


againſt the 
ſheriff for a 
falſe return 
to a fi. fa. 
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BowLes * 


againſt. 
Fu EA. 


4 Friday, 
June 23d. 


The 29th of 


May is not a 


holyday in 
any of the 
law-offices, 
and conſe- 


quently no 


officer can 
take an ex- 
traordinary 


fee for buſi- 
neſs done on 


that day. 


CASES IN TRINITY TEM 
od now ſhewed cauſe. This application i is wholly 1 Unprece. 
dented and without foundation; it is an attempt to try the ca 
on affidavits in a caſe where the damages are uncertain. By 


even if the Court were inclined to interfere at all, this is not the 
mode in which the defendant ſhould have applied ;. the application 


ſhould have been to pay money into court. 


Park, contre, admitted that the rule could not be ſupported in 
it's preſent form, but deſired that it might be corrected, and that 
the defendant ſhould have leave to pay 211. into court, ſo 28 00 
let the plaintiff proceed at his peril. And he obſerved that ſuch 


an application was not more unreaſonable than a motion to pay 


money into court in trover for articles of-a ſpecific value, which 
had in ſeveral inſtances been made with ſucceſs. But 

The Court ſaid that even if the application had been only to pay 
money into court, it would be extending the rule farther than 1 it 


had ever yet been carried; and they 


6 Diſcharged the rule 4 


(a) Vid. Pickering V. Trofte ante 53. 


PaTEeR againſt Crooms. 


UcHEs obtained a rule on a former day, calling on the de- 

tendant, the ſealer of the writs, to ſhew. cauſe why he ſhould 
not return to the plaintiff 104. which he had taken for ſealing 
a writ of 1 inquiry on the 29th of May, and which he had claimed 
as an extraordinary fee, beſides the uſual fee of 7d, on the 
ground that it was a holyday. The application to the defendant * 
to ſeal the writ was within the regular office hours between eleven 
and one o'clock. And this motion was founded on the caſe of 


Sparrow v. Cooper, 2 Bl. Rep. 1314 (a), where it was ſaid that the 


only allowed holydays are Candlemas, The Aſcenſion, and St, Jobs 


= Baptiſt. 


Mingay, who now ſhewed 2 againſt the rol. produced 
aflidavit to ſhew that it had for many years been cuſtomary {0 


keep this as a holyday in this office. But 


The Court were of opinion, on the authority of the caſe referred 
to, that the extraordinary fee ought not to are! been taken; 


and therefore they made the | Rule abu 


(a) See allo Figgins v. vill, 2 Bl. Rep. 1186, | 


iN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


BATCHELOR at ErL1s. 


on - ſhewed cauſe againſt a rule for ſtaying the proceedings 

G pending a writ of error; and objected to the defendant's 
tight to proſecute ſuch rule, he having changed his attorney upon 
the writ of error, without a Judge s order for that pur- 


| bringing 


poſe (a). 
Marryat in ſupport of che rule faid that it was not neceſfary to 
obtain a judge's order in this caſe, becauſe a writ of error was the 


commencement of a new action, the writ being returnable i W 


different court; in the ſame manner as a ſcire facias to revive 
a former judgment has been holden to be a new action in a 
variety of caſes. And 

The Court, being of opinion that there was no o irregularity i in 


this reſpect, and it not appearing that the writ of error had been 


brought for delay, * 1 


a The rule abſolute. 
(a) Vid. The rule of court, Mich. 1654s | 


LUMLEY qui tam againſt Firz, 


did not appear on any of the affidavits for what offence or 
on what act of parliament it was brought. The bill of Middleſex 


was returnable on Friday next after the Morrow. of the Holy 


Trinity, and the notice at the bottom of the writ was to appear 
at the return of the writ being the 16th of Furr, inſtead of June; 
on account of this miſtake. a rule was obtained calling on the 
W plaintiff to ew cauſe why the bill of Midale Wy ſhould not t be ſet 
= alide for irregularity. 

Barrow, who now ſhewed cauſe, relied on he cal of Wills 
v. Lewis (a), where it was ſaid © reſolved by the Court that 
there is no occaſion to put the notice to appear at the bottom of 


the proceſs, according to the ſtatute of Geo. 2, this "IF above 


to” 


Marryat in 1 of the rule. The We in Wi ßen cannot he 


"HIS was a qui tam action for a penalty of 5oo/., but it 
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Friday, 
June 23d. 


The defend- 
ant in the 
original ac- 
tion need not 
obtain a 
judge's order 
to change 
his attorney 
upon bring 
ing a writ of: 
error. 


Mondays | 


x June 26th. 


The Engliſh. 
notice to ap- 
pear muſt be 
added to all 
com mon pro- 
ceſs where 
the defend - 
ant is not 
held to bail, 
whether the 
cauſe of ac- 
tion do or do 
not amount 
to 101. 


ſupported. By ſtat. 12 Geo. I. c. 29. / 1. it is enacted that where 


the cauſe of action does not amount to 10d, the defendant ſhall 


(e 1 With 22, 


not 


*. 
. 
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Tucſiay, 
Jure 27th. 


A company 
of ſhip-own- 


ers engaged 
to inſure 
each other's 
ſhips, and 


covenanted 


ſeverally, and 


not jointly, 
tO pay a cer- 
tain ſum in 
caſe of loſs 


in propor- 
tion to their 
reſpective * 
ſhares, but in caſe of the inſolvency of any one of the members all the others were to be reſpon 

ruled that this contract was void by the ſtat. 6 Geo, 1. c. 18. J 12. 


10 


not be arreſted, but ſhall be ſerved with a copy of the Procek 


but if any writ or proceſs. ſhall iſſue for the ſum of 100. g 


the plaintiff ſhall not arreſt the defendant, but ſhall proceed in 


ſuch proceſs to be ſerved &c. ſhall be written an Engliſh notice 


of the writ. But even if it were not neceſſary to give any Engli 


ſhould then or at any time thereafter be admitted and becone 


CASES IN TRINITY TERM 


che ſecond ſection directs an affidavit of the debt to be made where 
the cauſe of action amounts to 10l., and an indorſement of the fun 
ſworn to to be made on the back on the writ or proceſs; adding 


upwards, and no affidavit and indorſement be made as aforeſaid, 
like manner as is by this act directed in caſes where the cauſ 
of action does not amount to the ſum of 101.“ And the ft 
5 Geo. 2. c. 27. enacts that the proceſs &c. ſhall be in the 
Engliſh language; and ſect. 4. directs that upon every copy of 


to appear &c. Then no affidavit to hold to bail having been 
made in this caſe, it was neceſſary to add the notice at the bottom 


notice becauſe the cauſe of action amounts to 10ʃ., the plaintiff 


_ undertook to give notice in this caſe and miſled the defendant 


by a wrong notice; ſo that at all events this caſe is diſtinguiſhable | 
from that in Wel/on. | 
Lord KENYON, Ch. J. The conch Goran] in the 10 


ſection of the ſtatute 12 Geo. 1. c. 29. makes this point extremely 
clear; it ſays that if any writ ſhall iſſue for the ſum of 10ʃ. and 
there be no affidavit to hold to bail, the plaintiff ſhall proceed in le 


manner as is by the act directed in caſes where the cauſe of aim 

does not amount to 10l. Probably that clauſe was not adverted to 

when the caſe in Wilſon was decided. 
Par Curiam, 


Rule abſolute 


LEES againſt ard 


HIS was an action of covenant. The declaration fate 
that by certain articles of agreement, dated the 11th of April 
1787, between the defendant and certain other perſons therein 


named and deſcribed as ſeveral owners and part-Owners of ſhips 
who 


and the ſeveral other perſons owners or part- owners of ſhips 


parties to the ſaid articles &c of the firſt part and the plaintiff : 
the other part, it was covenanted and agreed, and the ſaid ſever 


parties 
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parties to thoſe preſents for themſelves feorrally and not jointly 
(amongſt other things) covenanted with the plaintiff that they 
7; ſeverally engage and bind themſelves for the aſſurance of 
ſhips and parts of ſhips belonging to the ſeveral and reſpective 


parties of the firſt part along with his or their own ſeveral and 


reſpective parts of any ſhips from the rſt of June then next for 
twenty-one years, ſubject to certain conditions and regulations 
&c; that in caſe of a total Joſs of any ſuch ſhip the ſeveral parties 


to the ſaid articles of - agreement of the firſt part feverally cove- 
nanted to pay his or their proportionahle part or ſhare of the ſum 


of 1000. to the perſon who ſhould have entered and enſured 
ſuch ſhip. It then ſtated that W. Wealands, who was intereſted 
in a ſhip called The Wealands to the value of 1200/., became 
a party to and ſealed &c. the articles of agreement and entered 
the faid ſhip for inſurance ; that that ſhip was on the iſt of June 
1795 taken as prize; and that the defendant, though requeſted, 


refuſed to pay to Wealands his proportionable part of the ſaid ſum 


of 1000 J., to wit 100l., according to the meaning and effect of 
the ſaid agreement. 8 


The defendant craved oyer of the articles, in which it was 


ſtated that the ſeveral parties had agreed to become a company or 
ſociety for the aſſurance of ſhips &c under certain regulations &c; 
one of which was as follows; © that in cafe any member of the 
company ſhould become inſolvent or unable to pay a proportion- 
able part of any loſs that might happen, the proportionable part 
or ſhare of ſuch inſolvent member ſhould be made by the other 
members of the company; and all coſts charges and expences 
which might be occaſioned by reaſon of any action brought or 
defended by order of the committee ſhould be borne. and paid 
= <qually by the reſpective members of the company.“ The de- 
fendant then pleaded that after the ſtat. 6 Geo. 1. c. 18. * for 
Vetter ſecuring certain powers and privileges intended to be granted 
by his majeſty by two- charters for aſſurance of ſhips and mer- 


chandizes at ſea &c.“ his ſaid late majeſty on the 22d of June 


| in that year incorporated the two. companies, The Royal Exchange 
Aſſurance Company and The London Aſſurance Company; that 
afterwards the ſaid articles of agreement in the declaration men- 


tioned were made and executed by the defendant, and that when 
the ſame were ſo made the ſaid corporations were continuing; by 


reaſon whereof the ſaid articles are void in law. 


To this plea there was a general demurrer. 
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1797. ; ' Dickins i in 4 of the deinurrer. This queſtion . ö 
— the meaning of the ſtat. 6 Geo. 1. c. 18, 12. (a), and the 

Lors 
ei articles of agreement ſet forth in the pleadings. The objea of 
SMITH, the Legiſlature- in paſſing that ſtatute was to confer certain pri. 


vileges on the two great companies therein mentioned, and 0 
prevent any competition between them and any other con 
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panies or ſocieties engaged in a Joint ſebeme but it expreſsly pro- 
wides that any private perſons may underwrite as fully and bene. 
| flicially as if the act had never been made. Now in this caſe the 
Wh! If 5 individual members of the company ſpecifically engage only tg 
me anſwer for themſelves ſeverally and not Jointly ; and therefore 
this does not come within the prohibitory part of the af, which 
is confined to a joint capital, embarked on a Joint reſponſibility, 
| This caſe is diſtinguiſhable from thoſe of Sullivan v. Greaves (1 
| and Michell v. Cockburn (c); the firſt was decided to be a al 
within the ſtatute on the ground that though there was no genen 
partnerſhip there was a partnerſhip in the particular tranſaclio 
and a joint reſponſibility. And in the other caſe it was a Joint, 
though a ſecret, undertaking between A. and B., and as the 
capital of each was reſponſible for the whole, the Court ſaid i 
came within the miſchief of the act of parliament. But thok 
caſes cannot apply to the preſent, where the parties have core- 
nanted in expreſs terms that they will only ſeverally pay a pro- 
portionable part of the loſs. And there is a ſubſequent caſe 
Re Harriſon v. Millar (4), on the authority of which this caſe may 
es" 7 | „ 
(a) The ſtat. 6 Cv. 1. c. 18. J. 1. en- The plaintiff and the defendant were men- 
ables the king to grant charters to the two | bers of The Whitby Aﬀociation,” cos. 
bodies then avout te be incorporated; and | fiſting of a number of perſons owners o 
ſect. 12. prohibits any other corporations | ſhips, each of whom in proportion 6 
aſſuring ſhips & c. and enacts that all ſuch | ſhipping paid a certain ſum which formed 
a contracts of aſſurance ſhall be ipſo ſaQo | the-ſtock of the ſociety. The policies vere 
; L HEY P Be” g b All io ſured for 
void; providing that any private or particu- | figned by all the mem ers. 
lar perſon or perſoos may underwrite &c. | each other according to the reſpeQive values 
as fully ard beneficially as if the act had of their ſhips, and when any loſs ome” 
never be-n made, “ fo as the ſame be not | the treaſurer paid it out of the joint _ 
upon the account or riſk of a corporation, | The defendant's ſhare was 144. Ras 5 
or u pon the account or riſk of perſons acting dividual was only liable for the ſum de 


| b- 
in a ſocte'y or partnerſhip for that purpoſe.” undertaken, Eine for the . 
(0) Sittings after E. 29 Geo. z- Fart s | jeed that the policies were void in 
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Inſur. 8. but Lord Kenyon over:ruled the 14 HR 
(c) 2 H. BI. Rep. 359. I His Lordſhip ſaid ** this does not oY 
em 


(4) Sittings after M 1796, coram Lord | on the act of parliament, as the m i 
- Kenyon, Ch. J. at Guildhall ; which was | this affociation have only underwritten , 
thus ſtated at the bar.— It was an action on | their individual characters: but they can 
two policies of inſurance effected on the F underwrite for themſelves and partners. 


Ann and Elizabeth from Daniæic to e all of thew were liable up to the 4 


19 14 p 
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he determined in favor of * plastik If the article ſet out = . 
Fa this plea be relied on by the defendant 'to ſhew that this is at 
a joint undertaking, it would be ſufficient to anſwer that this el 
action is not founded on that clauſe.; and a deed may be good in 
part and bad in part, Touch. 68; 11 Co. 27. 4. 80 that if that 
| clauſe be illegal as being againſt the policy of the ſtatute, it _ 
| a ſeparate and independent clauſe may be- rejected. 

Chambre, contra, was ſtopped by the Court. 4 

Lord KENYON, Ch. J. It is faid that if this caſe jc 
entirely on the parts of the deed fet forth in the declaration, the 
| plaintiff would have been entitled to judgment: but we cannot 
poſſibly get rid of the other part of the deed diſcloſed in the plea 
which forms an efſential ingredient i ia the contract on which the 
action is brought. This is not like the caſe of independent cove- 
nants, where one may be ſtruck out; for this is of the very 
eſſence of the contract. The meaning of the Legiſlature in paſſing 
the act alluded to was that, as the two great inſurance companies 
were to have a monopoly. up to a certain extent in conſideration 
of certain ſums of money paid by them to the public, there ſhould 
be no competition between them and any other public body; 
but that private individuals might Rill continue to inſure ou 
their own account. The caſe of Harriſon v. Millar ſeems to 
have been properly decided; there each perſon undertook for 
himſelf only according to the value of his own ſhare: but here 
in caſe of the inſolvency of any one of the members all the others 
are liable to make good his ſhare of the loſs. This is adding 
the credit of the reſt of the members of the ſociety, which is the 
very thing that the act of parliament intended to prevent, namely 
that in no event ſhould the Joint credit of any company be pledged f 


in a contract of inſurance. Therefore 5 am of opinion that the | 
plaintiff cannot recover. 


ASHHURST, J. In order to lies the two great companies 


to pay certain ſums to the public, it was thought proper to con- 
fer particular privileges on them, one of which was that no other 
company or body of men ſhould be permitted to inſure in op- 
Polition to them. Then the only queſtion is whether by one of 
the articles of partnerſhip this * does not fall within the 


bl 


their whole ftock, it would be RIDA Ar ſams.” And the cavſe was at laſt referred, 


to inquire whether the money paid into 
court was ſufficient to covet the loſs. 


prohibitory 


Preſent the membets of this aſſociation only 


ed as individual underwriters for ſmall 


— 
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1797- prokiblegry part of this act of parliament; 1 think | it doe en 
in one event they are jointly reſponſible. | | 
0 3% J. The twelfth ſeQion 1 in this ſtatute points out Eck: 
who may and thoſe who may not inſure; and J think that this 
| - ſociety clearly comes within the latter deſcription. | 
_ LawRENCE, J. By the article ſet out on the oyer of the deed 
be appears that a joint credit i is given in one event; and when- 


ever that 1s the caſe,” it falls WR: the prohibitory part of the 


Jidgmem for the defendant 
4 1109 


T ue/aay, 
13 . VENABLES at ELLZABETH Vis Wife againſt R. Moxzls 


| d Eb abs 
fel, 4. 2.10. i Care I 9 
„ * eee e 
8 The LORD Net ſent the Eollowing Caſe for the 


Opinion of the Judges of this Court. 


* indenture dated 1 5th Auguft 1767, and. 3 between 
| S. Morris and Hannah his wife of the one part, and R, Lloyd 
and R. Edwards of the other part, after reciting articles of agree- 
ment made prior to and in contemplation of the marriage then 
lately had between S. Morris and H. his wife of certain lands 
and hereditaments, the eſtate and inheritance of the wife, and = 
that it was agreed that in purſuance of the articles a ſettlement 
ſhould be made of the ſaid hereditaments and premiſes after 
the death of the wife's mother in reverſion, as therein mentioned, 
it was witneſſed that in purſuance of the articles and agreement 
8. Morris covenanted with Lloyd and Edwards their heirs and 

_ aſſigns that he (S. M.) and his wife would at or before the end 
of the next great ſeſſions for the county of Montgomery acknow- 
ledge a fine ſur conuſance de droit come ceo &c. to Lloyd and 
Edwards and their heirs of the ſeveral undivided parts of land 
therein mentioned (being the lands in. queſtion); and! it was thereby | 
agreed that the fine ſhould enure to the uſe of 8. Morris for life 

without impeachment of waſte, remainder to the ule of ſaid Lloyd 
and Edwards and their heirs for the life of S. Morris in truſt to 
ſupport contingent remainders, remainder to the uſe of Hannah 
Morris for life without impeachment of waſte, remainder to the uſe 
of n and Edwards: and tbeir heirs. generally! in fee in truſt to 
10 | _ 
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ſupport the contingent uſes and eſtates thereof thereinafter limit- 1797. 0 4 
ed from being defeated or deſtroyed, and for that purpoſe to N 
make entries and bring actions as occaſion ſhould require, but oe A | 
nevertheleſs to permit Hannab and her aſſigns to receive the rents = 
&.; and after the ſeveral deceaſes of S. Morris and his wife | Il 

to the uſe of the firſt and other ſons of the marriage ſeverally and ., 1 
N in tail, remainder to the uſe of the firſt and other vl 
daughters ſucceſſively in tail, remainder to the uſe 5 the ſaid Fe i 
Hannah and the heirs of. her body lawfully ilſuing; ; and for de- | ll 
fault of ſuch iſſue to the uſe. of ſuch perſon or perſons and to and 1 
for ſuch uſes eſtates intents and purpoſes as Hannah ſhould at e 1 
any time thereaſter notwithſtanding her coverture by any deed : 1 
or deeds or by will duly executed limit or appoint ; and in default 1 
of ſuch limitation or appointment, to the uſe of the right heirs of 1 
Hannah for ever. A fine was accordingly levied by SI. Morris bi | 
and his wife. Hannah Morris by a+ deed-poll bearing date _ " 
September: 1767 properly executed, reciting 'the indenture of the | 1 
15th Auguſt 1767 and the fine fo levied, and that ſhe was deſirous ft 
to limit the reverſion of the ſaid hereditaments and premiſes in b 
default of any iſſue of her body, did by virtue of the ſaid power ol 
veſted in her limit and appoint all and fingular the ſaid premiſes 9 
in default of any iſſue of her body begotten or to be begotten 1 
(ſubject nevertheleſs. as is thereinbefore mentioned) to the -uſe of : 1 
ſuch perſon. or perſons and to and for ſuch uſes intents and purpoſes | 1 
as ſhe ſhould at any time thereafter by her laſt will in writing duly 30 
executed direct limit and appoint; and for want of ſuch direction | if 

Ke, to the uſe of the right heirs of S. Morris for ever. Hannah * 
Morris died in November -1 770, without leaving any child or iſſue, vj 
and without having made any will or other appointment, ſave as M 
before-mentioned, and leaving the plaintiff Elizabeth Venables her il, 
ſiſter and heir at law. S. Morris died i in February 1793 inteſtate, 1 8 5 9 
leaving the defendant R. Morris his brother and heir at law. 5g 1 

The queſtions fubmitted to this Court were; iſt, Whether, = 
upon the death of S. Morris, R. Morris became entitled to any "bl 
and what intereſt in the premiſes in queſtion? 2d, Whether, 1 
upon the death of S. Morris, Elizabeth Venables became entitled to 71 
any and what intereſt in the premiſes in queſtion ? , q 

Barrow for. the plaintiff contended that the plaintiff Elizabeth 5 1 
Venables as the heir at law of Hannah Morris was entitled; BR 
and that the appointment executed by the latter under the power 
reſerved to her was invalid. Firſt, the limitation to the heirs of | | 

Vor. VII. Fe 33 4T S. Morris ' : ö 


Ms -CASES IN TRINITY. TERM. 


170% 8. 15 under the deed of appointment, as unconnedted with 


85 
+ Van ABLES | 


his eſtate for life under the ſettlement of Auguſt 1767 and the 


. againſt ſubſequent fine, 1 is on default of any iſſue of the body of Hannah. 


.. MorRR1s, 


\ 


Morris begotten or to be begotten;“ ; which tends to a perpetuity, 
and is therefore too remote; being in effect to give a veſted ; in- 
tereſt after an indefinite failure of iſſue. Swain v. Deakin, Dom. 
Proc. 1728, cited in Jones v. Morgan, 7 Bro. P. C. 162. Lady 

Langſborougb v. Fox,” Caf. temp. Talbot 262. 4 Bro. P. C. 96. 8. . 


Moon v. Parker, 4 Mod. 316. 1 Ld. Raym. 37. Goodman v. 


_Gooaright, 2 Burr. 87 3. and note to Doe v. Fonnereau, Dougl, 506. 
zd edit. 1 Blac. Rep. 188. S. C. Goodright Ve Corni "Salk, 226. 
II. Ray. 3. and 4 Mod. 2 56. KC; (a); which three laſt· mentioned 
caſes alſo ſhew that the eſtate of S. Morrtit cannot be enlarged by 
the ſubſequent limitation to his heirs againſt the expreſs words of 
the party limiting the ſame. Secondly, the limitation to the heirs 
4 of S. Morris after failure of H. Morris's iſſue, unconnected with 
| the eſtate before granted to him by the former deed, is void, there 


being no precedent eſtate to ſupport it. [Lord Kenyon men- 
8 the caſe of Harris: v. Barnes, 4 Burr. 2157. where 


this ſort of queſtion was much conſidered; and where it was 
holden that a deviſe to the heirs of a man's body might take effect 


as an executory deviſe, and the freehold in the mean time de- 


ſcend to the heir at law.] Admitting that the ſame limitation which 
would operate as an executory deviſe in a will. may in = 
take effect as a ſpringing uſe in the conſtruction of a deed, ſtill 
it mult: depend on the e eſtates created; and a ſeparate 
grant of an eſtate to a man's heirs in his lifetime cannot take effect, 
"oy to the rule nemo eſt heres. viventis. At any rate ſuch 
a limitation after an indefinite failure of iſſue (6) would. be too 
remote to operate either as an executory deviſe or as a rie- 
ing uſe. Thirdly, The limitation to S. Morris by the ſettle- 
"wont; and the limitation-.to his heirs by the appointment, cannot 
unite, according to the rule in Shelley's caſe, 1 Co. 93. b. 104. a. 
100. /. iſt, Becauſe they are in ſeparate inſtruments. Moor v. 
* 4 Mod. 316. 1 Ld: Ray. 37. Doe v. Fonnercau, Dougl. 
508. Habergham v. Vincent, 5 Term Rep. 92. 2dly, Becaule the, 
limitation to the heirs was to take effect, if at all, by way of 
-. ſpringing uſe, and not as a remainder after the determination of a 


—ů— * * 


"tad Vid. Habergbam v. Tinceat, Ante, 4.7 60. * Doe v. Feu, Dot! 508. 


5 vol. 92. . | | 
| „„ 1 precedent 
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precedent eſtate ; Ly v. Carew, Prec. in Chan. v2, Show. C. P. 1797. | 
43% 0b; Frarn's Cont. Rem. 41 55 416. 3dly, Becauſe the -rule ET 
in Shelley s caſe is contrary to the intent, and being founded merely 2 
on the ſyſtem of feudal tenures is applicable. to thoſe caſes only in e 
which an inheritable quality is to be communicated to the eſtate 
for life firſt given, when the. diſpoſing party does in one and the . 
fame tranſaction look to the anceſtor as the ſtock from wherice 
the heirs are to proceed. Athly, Becauſe the eſtate to S. Morris 
for life was a /egal eſtate, and the appointment to his heirs con- 
veyed only an equitable eſtate, inaſmuch as the intervening limit- ſ 
ation to truſtees and their heirs after the life- eſtate to Haunab 
Morris is a ſubſiſting eſtate in fee in thoſe truſtees; and ö 
therefore all the ſubſequent uſes are uͤſes upon uſes, and truſts, | 
not executed by the ſtatute. And it is ſettled that the rule in 
Shelley's caſe does not extend to unite eſtates of different qualities, 
as in this caſe an equitable limitation to the heirs with a legal eſtate 
for life in the anceſtor, Lady Jones v. Lord Say & Seal, 3. Bro. 
P. C. 458. 8 Vin. Abr. 262. Tippin v. Cofin, 1 Ld. Raym. 33. 
Benyon, for the defendants, contended that on the death of 8. 
Morris the defendant R. Morris who was his heir at law became 
entitled to the premiſes in fee under the appointment of H. Morris, 
either by deſcent, if according to. the rule in Shelley's caſe the 
eſtate limited under the execution of the power to the heirs 
of S. Morris could unite-with and enlarge the precedent eſtate for 
life which he took by the ſettlement, or by purchaſe, if no 
ſuch union could take place, conſidering the words “ heirs 
of §. Morris” as a deſignation of the perſon who was to take 
after all the preceding eſtates were expended. The two firſt 
ohjections depend on the third; for if the limitation under 
the power of appointment can unite with the antecedent eſtates 
carved out of the inheritance by the deed of Auguſt 1767 and the 
ſubſequent fine, the two firſt objections will fall to the greund 
together with the third. No- it is a general rule that an 
appointment in purſuance of a power created by a former 
deed, when executed, it to be taken as 22 were inſerted 
in the original deed, and is ſupplementary to it. Sir EA- 
ward Clere's caſe, 6 Co. 18 (a); in which caſe the appointment 
of the ultimate remainder to the heirs of 8; Morris by the deed- 
poll of the 2d September 1767 muſt have the fame OOO 


Od 


- (a). Vid, Robiſon v. klang, ante, 2 vol. 241. and Dor v. Whitehead, 2 Burr, 710. 
| eee any rnſty | 238 
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as if the limitation bad been inſerted in the antecedent hd - and 
then according to Shelley s caſe this would. operate to give an 
eſtate in fee to S. Morris, from whom the defendant: R. Morris 
would then claim by deſcent. | But then it is objected that 
the limitation to the heirs, being in default of iſſue of J. 
Morris indefinitely, is too remote to take effect. But that 
has no foundation; for it appears that eſtates tail were before 
limited ſucceſſively to all the iſſue both ſons and daughters of H. 
Morris, and therefore the ulumate remainder could never veſt 
in poſſeſſion ſo long as any of her deſcendants were living. 85 
words therefore in default of any iſſue of her body“ ar | 
tautologous and Herd, and mean no more than what was 
before expreſsly declared; and the limitations will in ſubſtance 
ſtand thus; an. eſtate for life is given to the huſband, remainder 
to the wife for life, remainder to their firſt and other ſons ſucceſſively 
in tail, remainder in like manner to their daughters, remainder to 
the wife in tail, remainder to the heirs of the huſband ; which 
amounts to no more than the common caſe of a remainder over after 
an eſtate-tail. The diſtinction was expreſsly taken in Badger v. 
Lloyd, 1 Ld. Ray. 523. 1 Salk. 232. S. C., where the Court agreed 
that if a man ſeiſed in fee deviſe lands to 4. if F. 6 ſlranger 
die without iffue, this is too remote to take effect; becauſe hy 


theſe means the eſtate may be tied up for a longer period than the 


law allows; for ſo long as J. S. had iſſue the eſtate would be un- 
alienable: but according to the ſame caſe, if a man ſeiſed of a 
reverſion after an eſtate-tail deviſe the lands to another after 
failure of iſſue of the tenant in tail, it is an immediate deviſe of the 


reverſion expectant on the determination of the eſtate- tail, and 


therefore good; for there the ſame reaſon does not hold. It muſt 


be admitted that at common law a ſimple grant to the hers of a 
' perſon living is void; but ſuch a limitation may under circum- 
ſtances be good, either as an executory deviſe, or as a a ſpring- 
ing uſe. Here the remainder 'was not - created by the deed 
of appointment, but exiſted before under the ſettlement; and 
the deed of appointment only defignated the perſon who was to 


take after the failure of all the preceding: eſtates, and conſequently 
after the death. of S. Morris at which time it mult be certain who 


was his heir. In Cro. Car. 102. a remainder to the ſurvivor of 
two perſons was holden good, though during. their joint lives it 


could not be aſcertained which. of. them would take. i if therefore 
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the rule in Shelley's s (caſe apply to this, R. Morris will take by 1797. 
deſcent; if not, he will take as a purchaſer under the deſeription 8. 
of heir of S. Morris after his death. But then it is objected . . 
this being an equitable remainder, it cannot unite with an ante 
15 cedent legal eſtate for- life. Suppoſing that to be ſo, and that this 
Court could not regard the truſt, the only effect would be to ſend 
this -cale back to the court of Chancery to be -new-modelled. 
But this 18 not an equitable remainder; for the Court will look to 
the intention of the parties to the deed of Auguſt 1767; and they - 
will ſee that the intention of interpoſing the eſtate to the truſtees after I 
the eſtate for life to H. Morris was merely to preſerve contingent. 
remainders during her life; and therefore they will ſo conſtrue the few e, [has 
limitation to the truſtees as if thoſe words were added. As in e 2 
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Coriton v. Hellier cited in 2 Fee. 195. (a); where the Lord Chan- 7 ps bebe. 


cellor on the deviſe of a term of ninety-nine years fupplied the 
words * if he ſo long live,” in order to effectuate the intent. 

Lord KENVYON, Ch. J. I ſhould find ſome difficulty in deciding | 
that the ſubſequent. limitations are eſtates executed, In the caſe 
cited by the defendant's counſel, Lord Hardwicke ſupplied the 
words from neceſſity, but that is not like this caſe : however I 
wiſh to anſwer the caſe ſent to us from the Lord Chancellor, 
without noticing this point. 3 

Several topics have been ſtated at the bar, of which no doubt 
can now be entertained. Ever ſince the caſe of Jones v. Lord Say 
&& Seal (ö) it has been-conſidered, and perhaps there was no doubt 
of it before, that a legal eſtate in the anceſtor and an equitable eſtate 
to the iſſue could not be united ſo as to increaſe the eſtate in the 
anceſtor; But the preſent caſe is different from all thoſe that have 
been cited: that which comes neareft to the preſent is the caſe of 
Habergbam v. Vincent; but that is diſtinguiſhable from this; - for there 
the will was wholly ineffective at firſt, the power created by the 
will could not operate at all at the time vchen it was made. But | 
the defendants' counſel has accurately ſtated the ground on which | 
this caſe ought to be decided, namely, that an appointment when | 
| executed is to be conſidered in the ſame light as if it had been 
inſerted in the original deed by which the power of appointment 
Vas created, Then let us ſee what would have been the caſe here 
if this appointment had been inſerted in the deed creating the 
power. An eſtate was limited to S. Morris for life, and after 
(a) Vid. lune, Cent. N 495: laſt 5 4 I Eg. Cal: Abr. 383. pl. 4+ 3 


edition. C 458. 
Vol. VII. a 40 
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£ 1797. "ene intermediate limitations an eſtate was: limited to is b hi '4 
. | for ever; and whether the laſt be a legal or an equitable eſtate 
. makes no other difference than this, that in the one caſe the heir 
will take as a purchaſer | in the other by deſcent: but quacungue | 
via data the defendant is entitled in this caſe. For if the limitation 
to the heir of S. Morris be a legal eſtate, it enlarged the eſtate 
' in the anceſtor and gave him a fee; if it be an equitable remainder 
to which the prior legal eſtate i in the anceſtor could not be united, 
it was a contingent remainder 1 to the heir, and the heir takes as a 
purchaſer ; and the prior eſtate in the truſtees if they took ſuch an 
eſtate. or in the father would ſupport this. remainder, and the 
RE | Inſtant the prior eſtate was determined this contingent remainder 
f. ready to take effect. Therefore the heir of 8. Morris is now 
entitled to take, and it is immaterial whether he takes as a pur- 
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chaſer or by deſcent (a). 
: (a) The certificate was not ſent to ) the Lord Chancellor when this-caſe was printed, 
| v8 * J. 
11 Mrrchix SON againſt Hzwsox. 
| Fg by Holton N afſumpſit, the firſt count ſtated that the defendant was 
ſued alone indebted to the plaintiff i in col. for work and labour before the 


for the debt 
of his wife defendant's intermarriage with Ann his wife, and while the faid 


. eee Ann was a widow, done and performed and for divers medicines 
* found and provided by the plaintiff for her and for her three ſons 
by her former huſband at her ſpecial inſtance and requeſt, and 
being ſo indebted the defendant promiſed to pay &c. There was 
another count for work and labour &c for the defendant's wife 
before her marriage with the defendant. The defendant pleaded 
the general iſſue; and the plaintiff obtained a verdict for 10l. 18s. 
| Bayley moved in arreſt of judgment laſt term, becauſe the wife 
ought to have been joined with the huſband in the action, the 
cauſe of action being a delt of the wife's before the marriage. 
For which he cited Robinſon v. Hardy (a), and Drue v. Thorn (5). 
Raine now thewed cauſe- againſt a rule obtained for that pur- 
poſe. The queſtion is whether the tntermarriage between the 
defendant and his wife is not a good conſideration for the promile; 
for after verdict it may be preſumed that there was evidence of a 
promiſe in writing by the huſband to pay the debt. - In Hanwkes 


et Uxor v. Saunders &) Lord Mansfield ſaid Te Where a man 16 
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under a legal or equitable obligation | 0 pay, | the law implies 1797. 
a promiſe, though none was ever actually made; Þ A fortiori a L 


Je or equitable duty is a ſufficient conſideration for an actual 3 7 
promiſe. Where a man is under a moral obligation which no Hawn. 
court of law or equity can enforce, and prom iſer, the honeſty and 
rectitude of the thing is a conſideration.” Here no doubt the 
huſband is bound legally! in conjunction with his wife; therefore 
he is. under both a moral obligation and an equitable duty to pay 
her debt alone, which is ſufficient in law to ſuſtain a promile to 
pay it. In the caſe of a debt due to the wife before marriage the 
huſband alone may ſue for it; then it ſeems reaſonable that he 
may be ſued alone for her debts contracted before, if he promiſe to 
pay them. To ſhew that he may ſo ſue, he cited Howell v. 
Maine (4), 1 Com. Dig. 156. (E), 1 Rol. Abr. 32. J. 20. Hilliard 
et Uxor. v. Hambridge (0), Blackborn et Uxor v. Greaves and 
others (c), Oglander v. Baſton (d), Bond v. Simmons (e), and Gar- 
forth v. Bradley (J). From all which it appears that the hu 
band has an option to ſue for a debt due to his wife either alone 
or in conjunction with her. When he ſues, alone the judgment 
when recovered enures to his ſeparate uſe, and the damages in 

caſe of his death go to his executor ; for by ſuing alone he 
ſhews his diſagreement to the intereſt of his wife: but if he join 
her with himſelf in the action, the judgment would then ſurvive 
to the wife. There are many inſtances in the books where a 
promiſe to pay will ſuſtain an action although none would other- 
wiſe have been raiſed by implication of law; as in the caſe of 
an infant mentioned by Lord Mansfield i in Cow. 290, who may 
bind Himſelf after he comes of age by a promiſe to pay money 
advanced to him before, though not for neceſſaries. As to the 
caſes cited from 1 Keb. 281. 440. and All. 72., the anſwer is that 
the queſtions there aroſe on ſpecial verdicts, where the finding 
of the jury might negative the promiſe laid in the declara- 
tion. That appears certainly to have been the caſe in the laſt- 
mentioned report, and probably was ſo in the other, though that 
1s very ſhort and does not Rate the finding in detail. 1 
Bayley contrd. There is no conſideration in law to ſuſtain the 
promiſe laid in the declaration. Without ſuch a promiſe it is 
clear that the huſband would only be liable i in caſe of a recovery” 
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Was commenced he would not be liable; neither would his exe- 


INSON 


again: 


EWSON. 
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againſt him during the joint lhe of himſelf and his wife in an 
action againſt them jointly, If the wife died before the action 


cutors if he died in the lifetime of his wiſe before judgment; but 
the action would ſurvive againſt the wife in the latter caſe, and 
againſt her perſonal repreſentatives i in the former. The effect of 


this action then is to increaſe the liability which the law throws 


on the huſband; for 1 it is to make him liable though his wife died, 


(a) RA x N and another Executors of Mary, 
Hucnes v. ISA BELLA Hucuts Admini- 


ſtratrix of J. Huon ks in error; Dom. Proc. 


— The declaration ſtated that on the 11th of 
Fun 1764 divers diſputes had ariſen between 
the plaintiffs teſtator and the defendant's 

Snteſtate, which they referred to arbitration ; 


that the arbitrator awarded that the de- 


fendant's inteſtate mould pay to the plain- | 
That the defendant's: 
inteſtate heads died poſſeſſed of effects 


riffs? teſtator -9337 


ſufficient to pay that ſum ; that adminiſtra- 


tion was granted to the defendant; that 
Mary Hughes died, having appointed the | 


plaintiffs her executors ; that at the time of 
her death the ſaid ſum of 983“. was unpaid, 
0 by reaſon of which premiſes the defendant 
8s adminiſtratrix became liable to pay to 
the plaintiffs as executors the ſaid ſum, and 


being ſo liable (he in conſideration thereof. 
_ undertook and promiſed to pay &c.“ 


The 
defendant pleaded non aſſumpſit; plenè ad- 
miniſtravit; and plenꝭ adminiſtravit, except 
as to certain goods &c. which were not ſuffi. 


cient to pay an outſtanding bond debt of the 
inteſtate's therein ſet forth &c. 
cation took iſſue on all theſe pleas. 
for the plaintiff on the firſt iſſue, and for the 


The repli- 
Verdict 


defendant en the two laſt; and on the firſt 
a general judgment was entered in B. R. 
againſt the defendant de bonis propriis. 


This judgment was reverſed in the Exche- 


quer-chamber; and a writ of error was af- 
terwards brought in the Houſe of Lords, 
where after argument the following queſtion 
was propoſed to the Judges by the Lord 


Chancellor, Whether ſufficient matter 


appeared upon the declaration to warrant 


after verdict the judgment againſt the de- 
fendant in error in her perſonal capacity-;” 


2 


: 


generally. 


% 


and to make his perſonal repreſentative liable though he died i in 
the lifetime of his wife before judgment; it is therefore nudum 
pactum, and the promiſe is void in law. He then cited Rann v. 
| Hughes (a) to ſhew that the Promiſe muſt be bee with the 


So 


N ; 


upon which the Lord Chief EY Shynner 
delivered the opinion of the Judges to this 
effect.— It is undoubtedly true that every 
man is by the Jaw oh nature bound to fulk] 
his engagements, It is equally true that 
the law of this, country ſupplies no means, 


| nor affords any remedy, to compel the per- 


formance of an agreement made without 
ſufficient conſideration ; ſuch agreement is 
nudum pactum ex quo non oritur actio; 
and whatſoever may be the ſenſe of this 


maxim in the civil law, it is in the laſt- 


mentioned ſenſe only that it js to be under- 
ſtood in our law. The declaration fates 
that the defendant being indebted as ad- 
miniſtratrix promiſed to pay when requeſted, 
and the judgment 4s againſt the defendant 
The being indebted is of itſelf 
a ſufficient conſideration to ground a pro- 
miſe, but the promiſe muſt be coextenſive 
with the conſideration unleſs ſome particular 
conſideration of fact can be found here to 
warrant the extenſion of it againſt the de- 
fendant in her own capacity. If a perſon 
indebted in one right in conſideration of 


forbearance for a particular time promiſe to 
pay in another right, this convenience will 


be a ſufficient confideration «to warrant an 
action againſt him or her in the latter right: 
but here no ſufficient con ſideration occurs to 


ſupport this demand againſt her in her per- 


ſodal capacity; for ſhe derives no advantage 
or convenience from the promiſe here made. 


For if I'promiſe generally. to pay upon re- 


queſt: what I was liable to pay upon requeſt 


in another right, I derive no advantage or 


convenience from this promiſe, and chere · 
12 there is not ſufficient conſideration for 
But it is ſaid that if this promiſe is in 


nate that takes our the necellity oh 
. 


ſubject the action againſt the huſband alone could not be ſup- 


ported ; obſerving that the caſe 
authority in point. 


4 


' conſideration and obviates the objedlion of | 
nudum pactum, for that cannot be where 
the promiſe is put in writing; and that after 
verdict, if it were neceſſary to ſopport the 
promiſe that it ſhould be in writing, it will 
after verdict be preſumed that it was in writ- 
ing: and this laſt is certainly true; but 
that there cannot be nudum pactum in 
writing, whatever may be the rule of the 
civil law, there is certainly none ſuch in 
the law of England. His Lordſhip obſerved 

upon the doctine of nudum pactum deliver- 

ed by Mr, J. Vilnot in the caſe of Pillans 

v. Van Mierop and Hophins, 3 Burr. 1663, 

that he contradicted himſelf, and was alſo 

contradicted by Vinnius in his Comment on 
Juſtinian. 

All contracts are by the laws of England 
diſtinguiſhed into agreements by ſpecial- 
ty, and agreements by parol; nor is 
there any ſuch third claſs as ſome of the 
counſel have endeavoured to maintain, as 
contracts in writing. If they be merely 
written and not ſpecialties, they are parol, 
and a conſideration muſt be proved. But it 
is ſaid that the ſtatute of Frauds has taken 
away the neceſſity of any confideration 
in this caſe; the ſtatute of Frauds was 
made for the'relief of perſonal repreſenta- 
tives and others, and did not intend to 


Charge them further than by common law 


| 


Vol., VII. 


cited from Alleyn was a direct 


A therefore they made the 


Rule abſolute. 


they were chargeable, His Lordſhip here 


read thoſe ſections of that ſtatute which re 


late to the preſent ſubject. He obſerved 


that the words were merely negative, and 
that executors and adminiſtrators ſhould not 
be liable out of their own eſtates, unleſs the 
agreement upon which the action was 


| brought or ſome memorandum thereof was 


in writing and ſigned by the party. But 
this does not prove that the agreement was 
fill not liable to be tried and judged of as 


all other agreements merely in writing are 


by the common law, and does not prove the 
converſe of the propoſition that when in 
writing the party muſt be at all events liable. 
He here obſerved upon the caſe of Pillans v. 
Van Mierop in Burr. and the caſe of Loſb 
v. Wis'amſon, Mich. 16G. 3. in B. R.; and 
ſo far as theſe caſes went on the doctrine of 
nudum pactum, he ſeemed to intimate that 
they were erroneous. He ſaid that all his bro- 
thers concurred with him that ĩn this caſe there 


was not a ſufficient conſideration to ſupport 


this demand as a perſonal demand againſt 
the defendant, and that its being now ſup- 
poſed to have been in writing makes no 
difference. The conſequence of which is 
that the queſtion put to us muſt be anſwered 


in the vepative; 


And the judgment io the Exchequer- 
chamber was affirmed, 


* 


| | 
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conſideration 80 N hs Buben 18 only liable to pay this "1307, 1 
debt in right of his wife | in certain events ; but this is an ny ,, 1 

| ake him liable i in his own right and at all events. As to the ins 1 
0 8 againſt _ | 9 
anſwer attempted to be given to the caſes in Keble and Alleyn, Rt Hiwion. i | 
cannot make any difference that the queſtion aroſe on ſpecial ver- \ 
dias ; ; and beſides, in the report in Keble reference is made to a | 179 98 i | 
caſe where the fame point was determined on demurrer. I | 
The Court thought that according to the beſt authorities on _ 1. = 
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279% | . 
AD, 


/ 


22 "P | 
J. 0 . Maher ir again BunnzDo: and Rovears, | 


Two ſeveral : was an l upon S The 1 ſtated 


tenants of a 


farm agreed that on the 23d of March 1792 and for the ſpace of three 


8 years before that time the defendant Burredge rented a farm called 


| le _  Llwydiarth Farm, and that the defendant Roberts rented | it for the | 
' Certain mat- | 
4ers in difer- EWO following years, and quitted it on the 25th of March 1794. 
enc c- 
ing the farm That afterwards the plaintiff rented and oecupied it until the mak. 


to arbitra- 


don, ank ing of the agreement hereafter mentioned, That diſputes had 
Jointly and | ariſen between the defendants and the plaintiff reſpeQing the 


ſeverally , 

e 10 ſtate of the repair of the fences &c. at the reſpective times when 
perform the | . 5 | 3 | 
award; the the defendants ſeverally quitted the farm, and that doubts had 
arbitrator | | 


awarded each ariſen whether the defendant Burredge left the ſame in proper 
of the two to 5 
Ne repair and alſo whether the defendant Roberts left it in repair, 


: N wr whereupon it was agreed on the 7 3th of April 1796 between the 


that they defendants and the plaintiff to refer all ſuch diſputes to.the award 
e of 7. Simcocks ; ; that accordingly by an agreement in Writing of 
. ee ou that date between the defendant Burredęe of the firſt part, the 
. - ag by defendant Roberts of the ſecond part, and the plaintiff of the third 
part, the ſaid parties jointly and ſeverally agreed to refer all 
matters in diſpute between them or any or either of them to the 
determination of T. Simcochs; and the defendants thereby for 
. themſelves their executors &c. Jointly and ſeverally undertook 
promiſed and agreed to and with the plaintiff that they and their 
and each of their executors would on his and their reſpective parts 
abide by perform and keep the award of T. Simcocl &c; and the 
plaintiff undertook and promiſed to and with the defendants 
jointly and ſeverally and their reſpective executors and admini- 
ſtrators to perform the award on his part. The declaration then 
ſtated that Simcocks made his award &c, in which he directed the 
.defendant Burredge to pay 14 l. 4s. to the plaintiff on the iſt of 
Auguſt then next, and the defendant Nam to pay him 1 * 15. 64. 
but that they refufed Kc. 

The defendant Roberts pleaded the — iſſue, and the plain- 
tiff recovered a verdict againſt him; the defendant Burredge ſuf- 
fered judgment by default, : and a writ of enquiry was executed 
againſt him. ä 

A motion having been made i in the laſt term to arreſt the judg- 


. ment, on the ground that this was not a joint promiſe by the 
"48 * „ defendants 
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defendants to anſwer for each other, but ſeveral only, each ks. 


* 


to anſwer for himſelf, 
 Leycefter now ſhewed atoll againſt the cull According to the 
words of the agreement, it is a joint as well as ſeveral under- 
taking by the defendants for the failure of each: if the agree- 
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againſt 
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ment be not ſo conſtrued, the word © Jointly” muſt be ſtruck out 


of the different parts of the agreement. In Tully v. Hodges (a) the 
defendant and one G. covenanted for themſelves and for each of 


them with the plaintiff and one C. to receive rents due to him and 


C. in Ireland, and likewiſe that they and each of them would pay a 


2 thereof to each of them the plaintiff and C.; it was aſſigned 
a breach of covenant that G. received 7000/., and that the 


ns: did not pay the moiety to the plaintiff &c; and on a 


motion in arreſt of Judgment the Court held that the defendant 
had covenanted for the acts of his companion as well as for his 
own acts, and diſcharged the rule to arreſt the judgment. 

Peake in ſupport of the rule. Here is no joint promiſe by the 
defendants for the default of each other, but each defendant is 
anſwerable for himſelf only. The intereſts of the defendants 
were ſeveral ; they had no joint intereſt in reſpect of which 
the promiſes were made. This was not an agreement made 
between the two defendants of the one part and the plaintiff of 
the other, but it was of three parts between one defendant of the 


firſt part, the other defendant of the ſecond part, and the plaintiff 


of the third part; and in the agreement it appears that the intereſts 


of the defendants were ſeveral. By this agreement the defendants 


meant to ſay that they would jointly perform the award as far as 
they had any joint intereſt, or there was any joint duty thrown 


on them, and they would ſeverally perform it as far as reſpected | 


their ſeveral intereſts or ſeveral duties; and therefore the word 
* jointly” need not be rejected altogether from the agreement. 
Now the arbitrator awarded nothing to be done by the defendants 
Jointly, but' he ſimply awarded each to- pay a certain ſum. 
Athelſion v. Moon, Com. Rep. 547 ; Plowd. 289. In Sling /by's 
caſe (6) it was ruled that where it appears by the declaration that 
every.of the covenantees hath a ſeveral intereſt or eſtate, there 
when the covenant is made with the covenantees &c, et cum 


_ quolibet eorum, theſe words cum quolibet eorum make the cove- 


nant ſeveral in reſpect of their ſeveral intereſts, With regard to 


the caſe } in 8 Meg. 166, the covenantors were jointly intereſted ; 


(a) 3 Mod 166, | (00) 5 Co. 18. 5. 


they 
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. they were both appointed collectors © the rent, and  herfor each 
. 


5 became reſponſible for the other. 105 
MAxs EU, 


again; Lord Kenyon, Ch. J. This 1 is rather a | bir a on \theſe two 
* let tenants, Perhaps if it had been ſtated to them at · the time of che 
agreement that each was to become anſwerable for the other, they 
would have heſitated before they ſigned the agreement : but the 
words of. the agreement are too ſtrong to be got over. It was 
reaſonable that each ſhould. make ſatisfaction for the time each 
occupied: but by the terms of this agreement they have promiſed 
jointly and * which makes them TIE the one for 
the other. | LE 
Per Curiam, © FT Rule "THOR 
2 "of Dov» againſt Kevin, 


In treſpaſs PRESPASS for breaking and e the plaimify s cloſe 
thedefendant 


"my Give ov. called the Chapeljicld on the zoth March 1793. Plea, the 
—_— genera] iſſue. At the trial before the Chief Juſtice of Cheſter the 
general iffue, plaintiff gave evidence of his being in poſſeſſion of the cloſe at the 
time of the treſpaſs alleged, by proof of different acts of huſbandry 
exerciſed by him therein down to that period and afterwards. It 
appeared that the cloſe belonged to a chapel, of which Mr. Evans 
had been miniſter for ſome years till his death in December 1792, 
during which time it was held under him by one G. Dodd. Be- 
fore the day of the alleged treſpaſs Mr. Price had ſucceeded as 
miniſter of the chapel ; and the defendant offered to call a wit- 
neſs to prove that Previous to that day Price had verbally demiſed 
the cloſe to him the defendant. The Chief Juſtice ſaid he would 
receive any evidence to ſhew the actual poſſeſſion (a) out of the 
plaintifF at the time of the ſuppoſed treſpaſs, but he thought that | 
under the plea of not guilty he could not receive any evidence of 
title or of the right « of poſſeſſion being i in the defendant; nothing 
being in iſſue but the fact of the treſpaſs on the actual poſſeſſion 
of the plaintiff. Some evidence was afterwards given to ſhew a 
poſſeſſion in Price at the time; and the Chief Juſtice left the 5 
whole to the jury to find their verdict according as they believed 
that the poſſeſſion was in or out of the plaintiff: at the time; and 


they found a verdict for the plaintiff. 


100 The ſame witneſs OY 8 of poſſeffon doubtful. 
proved ſacts which rendered the queſtion | i 
P RD aan „ . Manley 
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*Manbey" in the laſt term obtained a. rule to ſhew cauſe why the 
__” ſhould not be ſet aſide becauſe the evidence offered had 

peen rejected; and alſo becauſe, admitting the poſſeſion to be 

dubious, treſpaſs would not lie. 

Leycefler and Hinchli je now ſhewed eule againſt the rule, and 
contended that title could not be given in evidence on the general 
iſſue in treſpaſs, but if meant to be inſiſted on it ought to have been 
pleaded. They admitted that a leaſe from a third perſon might be 
given in evidence to diſprove the fact of the plaintiff's poſſeſſion ; 
but the evidence in queſtion was not offered on that ground. They 
mentioned Dove v. Smith, 6 Mod. 15 3. where Holt, Ch. J. ſaid 


6 upon not guilty the defendant could not give any matter of 


right in evidence.” Bull, Ni. Pri. go. (a), and Bartholomew v. 
Ireland, Andr. 108, in which latter they obſerved there was a plea 
of liberum tenementum, and conſequently what was ſaid as to 
giving ſuch evidence on the general ifſue was extrajudicial. But 
The Court were clearly of opinion that the defendant ought 
to have been permitted to give evidence of title and of right 


the 1 
Rule abſolute. 
(a) Vid. Tri. per Pais, 3 26. De 


 Fisuxx and Another Executors of Parry againſt 
BRANSCOMBE., 


The came again} W. and J. SUTTON, Executors of 
BOWEN». 


IN Michaclmas term laſt the plaintiffs ſued Sir W Lewes In 

C. B., in which action Branſcombe and Bowen became bail 
above. The defendant Sir W. Lewes ſuffered judgment by default, 
and afterwards brought a writ of error here; and the judgment 
given in the Common Pleas was affirmed here in laſt Eafter 
term. In the ſame term, after the return of the ca. ſa. againſt 
the principal, the plaintiffs commenced ſeparate actions here on 
the recognizance of bail againſt Branſcombe and Bowen by writs 
returnable the laſt return of that term, the ag of Moy. On 


* VII. 


4X 


to poſſeſſion under the general iſſue; and therefore they made 
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Friday. 
June Zothe 


4 


If an action 


be bro ught 


here againſt 
bail on a re- 
cognizance 
of bail taken 
in G. B., 


they have the 


ſame indul- 
gence (of 8 
days in ful! 
term aſter the 
return of the 
writ againſt 
them) to 
render the 
principal ag 


if che recognizznce had been es in this court. 


. burſday 
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againſt 
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Thurſday the 15th « of June Sir M. Lewes ſurrrendered himſelf 
in diſcharge of his bail before a judge of the Common Pleas (a), 


that the recognizance was forfeited by the bail not rendering the 


which the action happens to be brought. That as the plaintiffs 


tated that as the condition of the recogni- 
.Zance was that the defendant, if condemn- f 
ed in the action, ſhould pay the condemna- ( Vid. 2 H. N.. Rep. 118. 


tion money or render bimſelf a priſoner to tbe] (c) Rule of Court, Tr. 1 Ann. 
Fleet for the ſame &c, it was neceſſary to | (4) 6 Med. 132. 


CASES-IN TRINITY TERM 


by whom he was committed to the .cuſtody of the Warden of 


the Fleet, The defendants obtained rules to ſhew cauſe Why the 


proceedings in theſe actions againſt the bail ſhould not be ſtayed 
-upon payment of coſts. The queſtion in. this caſe was whether 


.as theſe actions were brought in this court on a recognizance of 


bail entered into in a cauſe in the Common Pleas the bail 


were entitled to the ſame indulgence as if the actions had 


been commenced 1 in the Common Pleas; _ 


Erffanc, Mingay, and Garrow, in ſhewing cauſe md the 


rules for the ſeveral defendants, contended that they were, becauſe 
theſe actions being brought for a breach of a recognizance entered 
into in the Common Pleas the ſame conſtruction muſt be put on 
it as if the actions had been brought in that court; that the 


court in which the actions were brouglit could not vary the nature 


of the indemnity ; and that according to the practice of that 
Court this ſurrender was not made in time, that practice only 
giving indulgence to the bail to ſurrender the principal on or 
before the quarto die poſt (5) of the return of the writ againſt 
them, which was on the 2d of June, and the ſurrender not being 


made until the 1 5th of Func, They admitted that if the practice 
of this Court were to govern the caſe the ſurrender was made i in 
time, inaſmuch as by the practice of this Court the bail have 
eight full days (e) in term after the return of the proceſs againſt 
them to render the principal. And they relied on Shuttle v. 


Mood (d), where on debt in B. R. on a recognizance of bail 


taken in C. B. the Court conſidered that they were governed by 

the practice of the Court where the recognizance was taken. 
Gibbs, Marryat, and Peake, in ſupport of the rule, ſaid, that this 

was not a queſtion on the conſtruction of the recognizance, for 


principal before the return of the ca. 5 (e), but on the practice or 
rather the indulgence that is allowed to the bail by the court in 


* 


(a) In the courſe of the argument it Wwas have been a compliance with the condition 


of the recognizance. Hargrave v. Rogers, 
*Cro. Tac. 97- 


ſurrender the principal in the Common (e) Vid. 1 Ld. Raym. 156, 7; and Raw- 
Pleas, and that a ſurrender here would not 


, linſen v. Gunſton, ante, 6 vol. 284- 


See. 
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had choſen to brin g the actions here, they had thereby conſented that 
the bail ſhould: have the indulgence that this Court allows to the 
bail, That according to that rule of indulgence the render was 
made in time, and the proceedings againſt the bail ought con- 


ſequently to be ſtayed. It was alſo ſuggeſted that in truth there 


vas not much real difference in the two courts reſpecting the in- 
dulgence given to the bail, though nominally it is greater in this 
court than in the Common Pleas ; for though here they have eight 


full days in term after the return of the writ againſt them, and in 


the Common Pleas they have only until the quarto die poſt of the 
return of that writ, yet ſuch writ muſt in that court be ſerved 
four days before it is returnable. 

Lord KEN VON, Ch. J. There is no doubt about the conſtruc- 
tion of the recognizance; the recognizance is undoubtedly for- 
feited. When the queſtion was firſt ſtated, I thought that it de- 
-pended on the condition of the recognizance, and if it had, I ſhould 
have had no doubt but that it muſt-have been conftrued aceording 
to the rules of that court in which it was taken: but now I am 
thoroughly ſatisfied that the queſtion depends altogether on the in- 
dulgenee given to the bail by the rules and practice of this court. 
There are. two modes of proceeding againſt bail, either by ſcire 
facias or by action on the recognizance. The latter is the moſt 
harſh and expenſive; and in order to ſoften the hardſhip of it, the 
Court have granted a certain indulgence to the bail; by a rule of 
court the bail, when ſued by action,“ have liberty to render the 


defendant in diſcharge of his bail by the ſpace of eight entire days 


in full term next after the return of the latitat or other proceſs ſued 
out againſt them.“ Here the principal was rendered within that 
time, and therefore the proceedings againſt the bail ought to be 
ſtayed. And from what has been now ſtated at the bar reſpecting 
the practice of the court of Common Pleas in this particular, it 


appears that there is not much ſubſtantial difference between che 


indulgence granted by the one court and the other. 
Per Curiam, 


Rule abſolute. 
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6-6 th 
wp BoLLarD and Wiſe Admioiſtratrix again} Srancnn, 
June zoch. 
A HE. plaintiffs declared i in trover Gor: the, goods of the inteſlate, 
verſion were 7 which the wife as adminiſtratrix was poſſeſſed, and which 


in the time of 

the cogent came to the defendant's hands by whom they were converted &c. 
ſtratrix an * 2M 1. . | 3 | | 

= the be non. The plaintiffs being nonſuited at the trial, the defendant obtained 
nw {ured te a rule laſt term for referring it to the Maſter to tax the coſts 


ver, ſhe is li- 
MN for him, which rule Was make abſolute without any cauſe being 


colts though ſhewn : but 
he gever were 


is lac in poſ- = Topping moved on a former day in this term to diſcharge that 
ſeſſion of the 
goods fince rule, contending that the adminiſtratrix, having ſued of neceſſity 
Ho 1 in that character, becauſe it appeared at the trial (a) that the goods 
had never come to her, poſſeſſion ſince the inteſtate s death, though 
the converſion was in her time, was not liable to pay colts. And 
he cited Cockerill et Ux. Executrix of Moody v. Kynaſton (5), 
where in trover by an executrix, Buller, ]. faid that, if the goods 
which were the ſubject of the action were never in the actual 
1 of the executrix, it was abſolutely neceſſary for her to 
declare. in that character; though if no demand were made in the 
lifetime of the teſtator, it was neceſſary to declare on a converſion 
after his death. | | 
Chambre ſhewed cauſe. What is ſaid in the caſe mentioned 
muſt be a miſtake; for there are many authorities to ſhew that 
-where the converſion is in the time of the executor, he is liable 
to pay coſts if he fail in the action. Athey v. Heard, Cro. Car. 
219. Anonym. 1 Ventr. 109, TJenkins v. Plume, 6 Mod. 91. 181. 
:Salk. 207. Pauler v. Delander, Andr. 3 573 a caſe cited where 
both the trover and converſion were in the life of the teſtator and 
yet the executor paid coſts. The rule is laid down in Harris 
v. Hanna (c) that where the cauſe of action ariſes in the time of 
the executor, as in this caſe the converſion, he ſhall pay coſts if 
he fail, becauſe it was not neeeſſary to name himſelf executor (d); 
and the rule was exploded that the liability to pay cofts depended 
on the queſtion whether the thing recovered would be aſſets or not. 
Lord KENYoN, Ch. J. The rule has been long ſettled that 


where an executor or adminiſtrator brings trover on his own poſ- 
(a) This was ſtated in an affidavit, but the (c) Rep. temp. Hardw. 204. 
Court ſaid the queſtion could not depend on (4) Vid. Goldthwayte v. Petre, antt, 5 vol. . 
any facts not appearing on the record. | 23 . op „ 
(5) Ante, 4 vol. 277. 5 6 | 
8 9 5 galon, 
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eon, alleging” the converſion after the teſtator's or inteſtate' 6 


death, and fails, he muſt pay the coſts. There muſt have been 
ſome miſtake in the caſe cited of Cockerill v. NJynaſton. Suppoſe 
an inteſtate dies poſſeſſed of a term for years, and the adminiſtrator 
inſtead of ſelling the term receives the rent for ſeveral years, this 
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rent is part of the aſſets of his inteſtate, and yet if any part of that 


rent be unpaid the adminiſtrator need not in an action to recover 
it declare as adminiſtrator. .'_'The rule in favor of executors and 
adminiſtrators is already ſufficiently extenſive: we all of us re- 
member a variety of actions improperly brought by them, and 
which would not perhaps have been brought had it not been for 
the privilege they have of being exempt from paying coſts, The 
rule, excuſing them from paying coſts, is founded on this principle 
that they are not ſuppoſed. to be conuſant of the real fituation of 
the teſtator's affairs; and therefore when they act according to the 


beſt of their judgment they are not liable to coſts. But even when 


they are ſued, if they plead a plea which is falſe. within their own 


knowledge the judgment for the coſts is de bonis teſtatoris, et fi 
non de bonis propriis. In this caſe the action was brought by the 
adminiſtratrix for a cauſe of action ariſing in her own time, and 
as ſhe has failed there is no reaſon * we defendant ſhould not 
have his coſts, 


So the — to Aube the ener rule; » was diſcharged, 


GROROGE againſt CLacerT and Another. 


ON the trial of this action, which was aſumpſi for goods ſold 
and delivered to the amount of 142/. 1s. 94., before Lord 
Kenyon at the Guildhall Sittings, the caſe appeared to be this. 


The plaintiff a clothier at Frome employed Meſſrs. Rich and Heapy 
in London, Blackwell-hall factors, as his factors under a com- 
miſſion del credere, who beſides acting as factors bought and ſold 
great quantities of woollen cloths on their own account, all their 
bulineſs being carried on at one warehouſe. The factors ſold at 
twelve months credit, and were allowed two and a half per 
cent, On the zoth of September 1795 Delvalle, a tobacco broker, 
and who bad been in habits of, dealing with the defendants, 


bought ſeveral parcels of tobacco of them and gave them in pay- 


Vol. VII. 4 2 melt 


F riday ; 
June 30th, 


If a factor, 

who ſells un- 
der a del cre- 
dere commil- 


- miſſion, ſells 


goods as his 

own, and the 
buyer knows 
nothing of 


any princi- 


pal, the buy. 
er may ſet 
off any de- 
mand he 
may have on 
the factor 
againit the 
demand for 


the goods 


made by the 
principal. 
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1797. ment a bill of exchange for 1198 J. 16. drawn by one F; Mer on 
Sa Rich and Heapy on the 24th of September 1795, payable two 
1 eit months after date to J. Stafford who indorſed to Delvalle, who in- 
1 CLAGETT.. 


dorſed it over ta the defendants, it having been previouſly accepted 
by Riob and Heapy, On the 12th of October 1795 the defendants 
bought a quantity of woollen cloths for exportation of Rich and 
Heapy, amounting to 12374. 18.5. 3d. at twelve months credit ; the 
goods were taken out of one general maſs in Rich and Heapy's 


n 
— 


22 


— — — 
© <= —— 
OL — 


warehouſe; Rich and Heapy made out a bill of paroels for the whole 
in their own names, and the defendants did not know that any part 
of the goods belonged to the plaintiff. Early in November 1795 
Rich and Heapy became bankrupts; and afterwards on the 20th of 
the ſame month the plaintiff gave the defendants notice not to pay 
Rich and Heapy for certain cloths ſpecified, part of the above, 
amounting to 1421. 15. 9d., they having been his property, and 
having been ſold on his account by Rich and Heapy on commiſſion. 
The queſtion was whether the defendants were or were not en- 
titled to ſet off their demand againſt Rich and Heapy on the bill of 
exchange, on the ground that the defendants dealt with them as 
principals; Lord Kenyon was of opinion that they were, as well on 
principle as on the authority of Rabone v. Williams (a); and a verdi 
was accordingly found for the defendants. 751 
A rule having been obtained, calling on the defaridarts to ſhew 
cauſe why the verdict ſhould not be ſet aſide, and a new trial had, 
on the authority of the caſe of Efcott v. Milward, Co, Bank. 
Laws 236, 
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Gibbs and Giles were now to have ſhewn * u that 
rule: but 
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(a) RaBone jun. v. WILLIaMs, Mid. 
Sittings after Mich. 1785 ; which was thus 


ſbated. Action for the value of goods fold to 


the defendant by means of the houſe of 


Rabone ſen. and Co. at Exeter, faQors to 


the plaintiff. The defendant, the vendee 


of the goods, ſet off a. debt due to him from 


Nabone and Co., the factors, upon another 
account, alleging that the plaintiff had not 
appeared at all in the tranſaction, and that 
credit had been given by Rabone and Co., 
the factors, and not by the plaintiff, Lord 
Mansfield, Ch. J.—“ Where a factor, dealing 


delivers goods 'in his own name, the perſon 
contracting with him has a right to confider 
him to all intents and purpoſes as the prin- 
cipal ; and though the real principal may 
appear and bring an action upon that con- 
tract againſt the purchaſer of tre goods, yet 
that purchaſer may ſet off any claim he may 
have againſt the factor in anſwer to the de- 
mand of the principal. This has been long 
| ſettled” —Upon this opinion, the reſt, being 


] a mere matter of account, was referred. In 


| Bayley v. Morley, London Sittings after Mich. 
1788, Lord: Kenyon recognized the law of 


for a.principal but concealing that principal, I this caſe, 


7 


Eye 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 

Erſkine and Walton were called upon to ſupport it. They 
relied on the caſes of Scrimſbire v. Alderton (a), and Eftcott v. 
Milward as reported in Co. Bank, Laws, to ſhew that under the 

circumſtances of this caſe the principal might reſort to the buyer 
at once, he having given notice before actual payment by the 


defendants to the factors. 


But a more-accurate note of the caſe of Zaoſcot v. Mikoard 6 
having now been obtained from Mr. J. Buller before whom that 


cauſe was tried, and read, 


The Court were clearly of opinion chat the directions given by 
the learned judge on the trial of this cauſe were right; and that 


this caſe was not diſtinguiſhable 
Therefore they 


(a) 2 Fg 1182. 

(b) London Sittings after Mich. 1783. 
Adios for goods ſold. The goods were 
ſold by Farrar a corn factor, who gave no 


account of the ſale to the plaintiff, nor 


made any entry of it in his books. He was 
inſolvent for ſome time before, had avoided 
all dealing for a month, had deſired that 
there might be no buying in his name, and 
had not dealt with the defendant for a year 
before, but was then in his debt. There 
was a verdict for the plaintiff on the ground 
of fraud. | 

(c) The ſame point was alſo ruled by 
Lord Kenyon in Stracey, Rojs, and others, w. 
Deey, London Sittings after Mich. 1789. 


Aſſum pſit for goods ſold ; pleas non aſſumpſit 


and a ſet- off. The plaintiffs jointly carried 
on trade as grocers, but Ro/s was the only 
oftenſible perſon engaged in the bufineſs, | 
and appeared to the world as ſolely intereſted 
therein, By the terms of the partnerſhip 
Roſe was to be the apparent trader, and the 
-Others were to remain mere ſleeping part- 


ners. The defendant was a policy broker, | 


from —_ of Rabvue v. Wi lame. 
Diſcharged the rule (o). 


and being indebied ſor grocery (as he con · 
ceived) to Roſs, he effected inſurances and 


the amount ef his debt, under the idea that 


other. Ro/'s affairs being much deranged, 

pay ment of the money due from the defendant 
was demanded by the firm, and was refuſed 
by him upon the ground of his having been 
deceived by the other partners keeping back 
and holding out Nef as the only perſon 
concerned in the trade, Lord Kenyon, Ch. ]. 
was of opinion that as the defendant had a 
| good defence by way of ſet-off as againſt 


plaintiffs led to believe that Ro/5 was the 
only perſon he contracted with, they could 
not new pull of the maſk and claim payment 


| without allowing the parties the ſame ad- 
vantages and equities in their defence that 
they would have bad. in actions brought by 
„„ 


we VerdiR for ah defendant. 


— —— 


paid premiums on account of Ref, ſolely, to 


one demand might be ſet off againſt the 


of debts ſuppoſed to be due to Re/5 alone, 


1797. 


— 
GBO AO 
againſt 


CLacerrt. 


Roſs, and had been by the conduct of the 
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The pariſh 
officers by a 
certificate 
engaged to 
rec:ive the 
certiftcated 
perſon, there- 
in ſtated to 
be an un- 
married wo- 


man, and 
the child of 


which ſhe 


was thea 
pregnant, 
and all other 
children ſhe 
might after- 
war ds have: 
— held that 
it did not 
extend to an 
illegitimate 
child born 


ſeveral years 


afterwards. 
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"The Kine eim, 855 he Inhabitants of Marne. 


N an e. to ne. Herefordſbire (ions _—Y an mY of 
juſtices, by which R. Cagear otherwiſe Vobe Taylor, his wife 
and four children, were removed from Cradley to Mathon, the 


Seſſions confirmed the order, ſubject to the pine of ahi Court 
on the following caſe. 


py 


Margaret Cagear ſingle woman, "Las enen at 1 ap 


being then pregnant of an illegitimate child that was atterwards 


born. a baſtard, went to,  Cradley in 1738 under a certificate 
from Mathon in which the pariſh alicers of Mathon for 
themfelves and their ſucceſſors with the conſent of the pariſh- 
ioners engaged to relieve and receive M. Cagear with the 


child of which ſhe was then pregnant and all other” children that 


ſhe might thereafter have until ſhe or they ſhould acquire a. ſubſe- 


quent ſettlement, whenſoever ſhe'or any of them ſhould” become 


chargeable to or aſk relief of their pariſh.” M. Cagear reſided in 


Cradley under that certificate until her death, and in 1746 had 
the preſent pauper (R. Cagear) an illegitimate child, who con- 
tinued to reſide in Cradley until the preſent order of removal 
without having done any act to gain a ſettlement for himſelf. 
Burrow in ſupport of the order of Seſſions. Although i it has 
been ſaid in ſeveral caſes that the Legiſlature, when they paſſed the 


ſtat. 8 & 9 IV. 3. c. 30., only intended to comprehend legitimate 
children in certiticates granted under it, yet in ſome caſes the 


certificate has been extended to illegitimate children. In R. v. 


The Inhabitauts of Ipſiey (a) where the certificate was granted 


to an unmarried woman, reciting her pregnancy, and undertaking 


to provide for the child ſhe then went with, it was holden that 


the certificate was bindiog on the pariſh. as far as reſpected the 
after- born baſtard child. Then there is the ſame reaſon to extend 
the preſent certificate to this pauper; the certificate mentioning in 


expreſs terms the mother's fituation, and extending to all after- 
born children. | 


Lord KENYoN, Ch. J. (Ropping : gh Stanbope who was on the 


other ſide). It is not now neceſſary to queſtion the propriety of the 


deciſion in R. v. Hey. That certainly went much beyond the ; 
former caſes on this ſubject. However that is diſtinguiſhable 


(42) Burr, S. C. 650 ; and 2 C. Bart. 9. pl. 23. 


14 from 
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from the preſent caſe. That only extended to the child with 
which the woman was then pregnant; and a child i in ventre ry 
mere is capable of being deſcribed. . But this child was not born 
until eight years. after the certificate was granted ; and being 
illegitimate, he is not. included within the general words in 
the certificate, which extends only to legitimate children. 


wa Curiam, Order of Seſſions waſhed 


P * 
1 ” 


The Kine again 3-1 Baceraw Blq. and four others. 


B two acts, 29 Geo. 2. and 16 Geo. 3. for repairing and widening 
| certain turnpike roads, nd 18 given to five truſtees to widen divert 
and turn any part of the ſaid roads, and to vary the roads through 
any private grounds, making ſatisfaction to the ſeveral perſons ! inter- 
eſted therein for the damage they might thereby ſuſtain ; power is 


+ we WT % 


ſuch link Nee. The ſtatüte * PER «That if: any perſons intereſt- 
ed in ſuch lands 2poο notice to him or them given ſhould for the 
ſpace of twenty days next after ſuch notice neglect or refuſe to 
treat, or ſhould not agree Kc, then and in every or any ſuch 
caſe the ſaid truſtees ſhould cauſe ſuch damage or recompence to 
be enquired into and afcertained by a jury &; and after the 
ſaid jury ſhould have enquired of and aſſeſſed ſuch damage &e. 
the ſaid truſtees ſhould order adjudge and determine the ſum of 
money ſo aſſeſſed &c to be paid to the ſaid owners according to 


the verdict or inquiſition of ſuch jury &c.” Under this power 


the truſtees turned a road between Che/terfield and Sheffield, and 


made the new road through four cloſes of land belonging to the 
tive defendants. They tendered the ſum of 100/. to the defendants 
as a recompence, which not being accepted the truſtees ſummoned 
a jury, who aſſeſſed the damage at 100 J.; upon which the truſtees 
made their order or adjudication, in which it was recited that a 
diſpute had ſubſiſted between the truſtees and the defendants re- 


- 1 35 Geo. 3. OY 64. to enlarge the term and powers of 


The KINO 


against 

The Inha- 
bitants of 
MaTHON, 


Saturday, 
Fu ly I No 


Under a 
turn pike act 
the truſtees 
had power to 
turn roads 
through pri- 
vate grounds, 
making ſa- 
tis faction to 
the owners; 


and if they 


could not 


agree, they 


were enabled, | 


on giving no- 
tice to the 
owners, to 
ſummon a 
jury to aſcer- 
tain the da- 


mage and to 


order ſuch 
ſum ſo aſcer- 
tained to be 


paid to tge 


owners : 
This Court 
quaſhed an 
Inquiſition of 
the jury and 
an order of 
the truſtees 
under this 


act, becauſe 


it did not ap- 
pear on the 
face of the 
proceedings 
that any no- 
tice had been 
given to the 
owners of the 
land. 


ſpecting the damage ſuſtained by the latter and the recompence due 
to them, and that under the powers of the act they had cauſed a 


Jury to be ſummoned impanelled and ſworn &e, who having viewed 


the premiſes and heard counſel and evidence thereon had aſſeſſed 


the damage and recompence at the ſum of 1001. and 1 in RED the 
Vor. VII. 5A 


319: 


ti uſlees 


* 
7 * 
* * 5 „ 


— * — 1 n — 2h "= * — I R — — 8 — > = 
2 = n * &- Wit 1 — 5 2 * h 2 * -X * 7 » 2 N * Go 3 .* Lo — „ 2 => - * — = F ” 

4 " 7 2 Pin,” . _—— Wy 3 4 2 r S. . e W. 3 * I » 
- 4 13 — — — 8 8 8 — — 1 5 — 

— — 2 . 


— TIED 3 
2 2222 
TT. 
A. — 
—— 


. 

, —— Se 

"ob cb $I —— 
— Mi Ee Se —— 


1 r 88 by 
* B ö 
7 ” * 235 1 
5 A 1 Oe” eg TT 
. — - "— . 
p * 4 3 * 1 ö 
— — Po _ wt = — — — — — = . -_ _—_— 
« 2 —. ade ILSS pare Conga Tae ig 


"The KinG 


I. —_ - \ 
na 7 7 l * - 
8 1 2 2 —_— 1 E 
. ; : n F — Bos » : " bl IS - — —— — 1 
2 - par 2 A — - „75 me — ———— - - 3 —— ——— LOA — r Ae. = — — . — — 2 
. —— — ens — — nw = 3 — — TCT n F inp wo Fore ir Dowd vant — — — 7 Pit a Gage 1 
— — . a —— Ur one EEG : 2  onriig — Mam . - Ii > <p 7 
* » q = hou = — > ave — — — * * — _ - x. — = 


CASES IN TRINITY TERM 


1797. | truſtees ordered adjudged and determined the ſaid Ria of 106] 4 


— de paid to the defendants according to their reſp Atve eſtates &, 


againſt The proceedings having been removed here by certiorari, - 19400 


BAG 


| Nolan moved on the firſt day of this term for: a rule to ſhew 
cauſe why the verdict inquiſition and aſſeſſment of damages and 
alſo the order and adjudication of the truſtees ſhould not be quaſhed, 
for ſeveral objections appearing on the proceedings. iſt. It does 
not appear that the truſtees acted within their juriſdiction; 10 
notice appears to have been given to the defendants, in which caſe 
only the truſtees had juriſdiction to make the order. In R. v. The 
Mayor &c. of Liverpool (a) this preciſe point was ruled. [He was 
proceeding to ſtate other objeftions, but the Court granted a rule 
niſi upon this.] „ 1 


Gibbs and Balguy, who were now to have ſhewn cauſe, admitted 
that it did not appear in expreſs terms either on the inquiſition « or 
the order that any notice had been given to the defendants, but 
4 they obſerved chat! it was ſtated that counſel had been heard before 


the jury, from whence they ſaid either that notice might be inferred 
or that the neceſſity of i it was waved. But ; 


7 he Court (ktopping Clarke: and Nolan i in ſupport of the Hel 
fad that notice to the parties intereſted was the foundation of the 
whole proceedings below, and that therefore it ſhould have been 
ſtated; for if no notice were given, the truſtees had no juriſdiction. 
And with reſpect to counſel having been heard before the jury, 


they ſaid it did not ape that a n 9 0 * ebe. bad 
been heard. 


1 Ad abu 


Saturday, SNAITH and others 4 88 0 of 5 Kk s again Guus. 


July iſt. f | ano 2 
| ae 4. ASSUMPSIT for money 8 and MET ak fob money — tie, 
| Ne: and money paid to the defendant by the bankrupt before his 
thedefendant 


before his bankruptcy. Pleas, aſt, The general iſſue; and a2dly, the bankrupte) 
ann tl of the defendant before the cauſe of action accrued. It appeared 
were not paid) that Parke and Cale were both MAbOgany: merchants ; and that 


till after- 

ds, . 4 924 * 
ad maintain an action apainſt the ad ed r 8 money paid to his A. ectsitkzb die bis we. 
and certificate, and notwithſtanding the defendant before his bankruptcy gave his receipt to A. 
ledging the receipt of ſo much money as the acceptances. amounted to. the 


10 5 


ws former had accepted bills FDA on him by the latter WY 
to his order, for his accommodation. The firft of theſe bills was 
raid. by Parke before Gale's bankruptey, and was therefore out of 
the queſtion. The ſecond was for 240!. dated 4th January 1793, 
though in fact drawn on the 8th February payable four momks 
after date, which conſequently. became due on the 7th May. The 
third was for 2911. : 38. dated 4th February 1793, though in fact 
drawn the 2d April, payable four months after date, and which 


became due 7th June. The firſt: of theſe two laſt bills was taken up 


by Parke between the time'of:Cale's: bankruptcy: and the ſuing 'of 
the commiſſion againſt him; the laſt was taken up after the iſſuing 
of Gale's commifſion. Gale became a bankrupt en the 3d May 
1793, previous to which and to the agreement hereafter mentioned 
he had negotiated theſe bills. On the 8th April 1593 an b 
ment under ſeal was entered into between Parke and Cale, as a 

collateral ſecurity to the former for his acceptances, whereby 1 in 
conſideration of 8331. 15. (namely the ſums contained in the ſaid 
three bills and intereſt) paid by Parke to Gale; the receipt of which 
Gale thereby acknowledged, the latter fold and aſſigned over to 


Parke certain cargoes of mahogany, then expected to arrive from 


the Bay of Honduras and conſigned to Gale: and Gale alſo cove- 


nanted in caſe of the loſs of the cargoes to aſſign to Parke the 


policies of inſurance on the ſame ; and at the ſame time Gale fi igned 
the following receipt thereon; * Received the day and year with- 
© in written of the within named 7. Parke 8 331. 15. being the 
„ purchaſe money within mentioned. F. Gale. 


to the bills of lading, ſo that Parke could not avail himſelf of the 
conſignments without accepting thoſe bills, which not being 
deemed prudent to do, he relinquiſhed the conſigninent to Gale 
on his repreſentation that it would be no ſecurity. A verdict was 


taken for the plaintiffs, who were the aſſignees of Parke who had 


alſo become bankrupt, for the amount of the two laſt bills paid by 


'him after Cale's bankruptcy, with liberty to the. defendant” to 


move to ſet it aſide if the debt were Pproveable- under Gale's com- 
miſſion in conſequence of the agreement between the parties. W 

Law and Marryatt in ſupport of the rule for ſetting aſide the 
verdict. If the debt from Gale to Parke in conſequence of his 
acceptances. were proveable under Gale's commiſhon, this action is 
not maintainable. Where by the terms of the contract it is a 


debitum in præſenti at law, ſuch debt is proveable although the 


conſideration 


The cargoes 
arrived the beginning of Auguſt ; but bills of exchange came tacked - 


Snatrn 


Sire. 
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CASES. IN TRINITY: TERM | 
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3 for it be a future contingent liability. In the 
caſe Ex parte Maydwell (a), he having agreed to lend his ac. 
ceptance to one Prior, the latter together with Stevens his 


ſurety gave Maydiwell a note dated 8th November 1784, whereby 


they jointly and ſeverally promiſed to pay him the ſum ad vanced, 
part thereof on the 18th and the remainder on che 22d of January 
then next. Prior became a bankrupt on the 18th December 1784, 
and Sevens on the roth of the ſame month, which was prior to 

the acceptance being due, or the joint and ſeveral note being 
payable. But upon petition the Lord Chancellor directed that 


Mayd well ſhould be admitted to prove his note under Steven? 


commiſſion, Martin v. Court (b) is to the ſame effect. Here Gale 
by an inſtrument under ſeal acknowledged himſelf indebted in 


833/., for ſecuring which he purported to aſſign certain cargoes of 


mahogany theſe it is true turned out afterwards to be unprofitable 


conſiguments, in conſequence of bills of lading for the amount be- 
ing tacked to them; but the receipt given by Gale does in terms 


purport. to be an acknowledgment of a preſent debt, and was 


proveable under his commiſſion to the extent of Parke's ſub- 
ſequent damnification. Whenever a man acknowledges a debt 


or receipt of money generally, the law implies a preſent promiſe 
to pay it; and a future liability is as good a ehen for ach 
promiſe as an executed or paſt conſideration. 

Erſkine and Walton, contra, ſaid that all the caſes alluded to were 


caſes of croſs ſecurities, which made them differ from the preſent, 


where there was no legal ſecurity in the hands of Parke which he 


could prove under the commiſſion. Neither the aſſignment, which 


failed altogether, nor the receipt, could have been proved as a debt 
under the commiſſion. They were then ſtopped by the Court. 
Lord KENYON, Ch. J. This differs from all the former caſes; 


for here was no debt due at law from the defendant to Parke at the 


time of the defendant's bankruptcy : but the debt altogether aroſe 


afterwards by the payment of the acceptances by Parke, No action 


could have been maintained at law on this acknowledgment: in 
the other caſes legal ſecurities were taken, PAR: which the party 


might have been ſued. + 1 
Per Curiam, TE 1 Rule diſcharge 


(s) Co. Bark. Law 123. 65 Ante 2 ; vol: 64. | 
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pi ſcire facias at the ſuit of the crown to al a patent granted 
to the defendant. for making and vending a particular ſort of 
lamp, a verdict was given for the crown. Whereupon a rule had 
been obtained for referring it to the coroner and attorney of the 
king to tax the coſts to be paid by the defendant to the proſecutor; 
which rule 

_ Erſkine now moved to ſet aide on the ground that there was no 
ſtatute which gives coſts in this caſe, and on the general rule that 


no coſts are payable where the crown is a party, unleſs by force 


of ſome particular ſtatute. 


Mingay, Garrow, and Wigley, ſhewed ey and at firſt PASS 
ed to the 8 & 9 W. 3. c. 11. which gives coſts in all ſuits upon any 


writ or writs of ſcire facias, but which they afterwards admitted 
refers merely to civil ſuits, as it mentions plaints and defendants, 
and award of execution. And they mentioned the caſe of Brezw/ter 


v. Meld, 6 Mod. 229. as an inſtance of a ſcire facias to repeal a 
patent at the ſuit of a private ſubject, who was prejudiced thereby. 
They finally admitted that the former rule could not be ſupported, 
of which opinion were 

The Court, who ſaid that this caſe fell within the general rule 
that no coſts are either paid or received where the crown is the 
proſecutor, unleſs in ſome particular caſes, ſuch as informations in 


nature of quo warranto by the & 5 of the Legiſla- 
ture (a). 


1 168 Rule abſolute. 
(a) ꝙ 4ne. e. 20. J. 5. 5 5 


W Ea Bowenorr and others. 


IN treſpaſs fr taking the plaiatiff 8 ** Uns at York before. 

Rooke J., it appeared that the cattle were taken under a war- 
rant of diſtreſs for the aggregate amount of ſeveral taxes (a), one 
of which was the land tax on ſome woods, which the plaintiff at 


497. 
— — 


Monday, 
July zu. 
The 8 & 9 


W. 3. C. 11. | 


giving colts 
in all its of 
ſcire facias, 
does not ex- 
tend to a 
ſcire facias to 
repeal a pa- 
tent praſe- 
cuted in the 


name of the 


king. 


Monday, 
Jah 3d. 


One warrant 
of diſtreſs for 
the amount 
of ſeveral 
duties im- 


poſed by dif. 


ferent acts of 


parliament, 9 giving a power of diſtreſs, is legal. The judgment of the commiſſioners of land-tax 


on appeal is concluũive in 


diſtreſs, nd action of pe brought againlt the officer for levying under a wariant of 


oF v5, 


[a) Viz. the land tax, dE þ tax, com- om duty, ſervants' tax ce. 
mutation tax, window duty, houſe duty, '0 
Vol. VII. 5B "a 
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CASES IN TRINITY TERM 


the time 127 the diſtreſs made refuſed to pay, though . was ready 
and offered to pay the reſt if the defendants. would have taken 
1 them only. The ground of the plaintiff's objeckion to pay that 
x particular aſſeſſment was becauſe it was to raiſe a ſum for the uſe 
of the pariſh over and above the proportion of the. land tax far 
that pariſh payable to government; and he appealed to the com- 
miſſioners appointed under the act parliament, who upon bear- 
ing the parties confirmed the aſſeſſment for the whole. The learn. 
ed judge thought that, as the objectionable tax had been confirmed 
on the appeal, it could not now be queſtioned in this action; and 
that it was ſufficient for the defendants to ſhew a general rele to 
diſtrain; and therefore he nonſuited the plaintiff, with liberty to 
move to ſet aſide the nonſuit, and enter a verdict for him for 240 
if this Court ſhould be of opinion that the action was well founded. 
Accordingly a rule niſi was obtained for that purpoſe i in Faſter 
term laſt, on the ground that there ſhould have been a ſeparate 
warrant for each tax; and that a diſtreſs under one warrant for 
the amount of all the taxes was illegal; for which were cited 
Rogers v. Birkmire (a), e v. Lucas (65). and Stephens v. 
Houghton (c). 

Cockell Serjt., Chambre, and Raine 1 cauſe (d). The. 55 
queſtion which can be made in this form of action i is whether the 
defendants were entitled to diſtrain for any thing or not; for if : 
they were, the treſpaſs is juſtißed; and the quantum of the ſum 
diſtrained for, if too much were taken, can only be queſtioned in 
an action on the caſe for an exceſſive diſtreſs. The defendants were 
entitled under the ſtatute to plead the general iſſue and give the 
ſpecial matter in evidence: but that cannot be deemed to put them 
in a worſe ſituation than if they had been left to their ſpecial plea. 
Now they might have avowed in this caſe for a different cauſe (e) 
from that for which they had diſtrained; and if they had avowed 

for any one of the taxes, which it is admitted was lawfully aſleſſed, 
that would have been a ſufficient anſwer to the treſpaſs, notwith- 
ſtanding the exceſs. The defendants, who are the collector of the 
land tax and his aſſiſtants, could not judge of the exceſs; that was 
a queſtion for the opinion of the commiſſioners alone to whom the 
appeal was made, and who aloue were competent to judge of the 
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(a) 2 Stra. 1040. and Rep. temp. Hardt. (c) 1 Barnard: 128. 214. 
245. (d) In the laſt term. f Is 
(3) Cited ibid. | 1 O Vid. Bull N. F. 55. cites 3 Ce. 26. a. 


5 Bs | 0 quantum- 
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f quantum (4). The aſſeſſment i is entire though for ſeparate taxes. 
A to Rogers V. Birkmire, the only point determined there was 
that where there were diſtin& demiſes of different parcels of land, 
4 diſtreſs on one of thoſe parcels for rent iſſuing. out of both 
was bad, which 18 admitted ; mr It does not bear on this 
queſtion. | 

Law, Wood, and Ainſlie, Tue d. The ſeveral taxes which 
were diftrained for under one warrant are duties impoſed by dif- 
ferent acts of parliament, each giving a different power of diſtreſs, 
therefore there ought to have been ſo many different warrants, 
otherwiſe the fubject is perplexed; for the plaintiff might 
have a good defence to one and not to others : but if they 
are confounded together in one general aſſeſſment, and levied 
under one warrant of diſtreſs, he is deprived of that election. 


Suppoſing a horſe or other indiviſible chattel taken as a diſtreſs, 
and the defendant in replevin were to avow under ſeveral au- 


thorities, as in this caſe for different taxes, if he were right as to 
one avowry he would have judgment pro retorno habendo, and 
if he failed in others there would be judgment for the plaintiff 
with damages; ſo that there would be different and inconſiſtent 
judgments on the ſame record ; which ſhews that a diſtreſs 
for different ſubje& matters is bad. And ſo it was held in 
Clark v. Lucas, M. 2 Geo. 2. (5), that a joint diſtreſs for three 
ſeveral amerciaments in an inferior court for three ſeveral defaults 
of appearance was bad. Beſides it is impoſſible where the diſtreſs 
is for ſeveral-cauſes'to ſay how much fhould be returned for one 
cauſe and how much for another. -[4/bhburft, J. afked, how it 


able on the premiſes 71 Anſwer— The party could only take it 
for one cauſe. at a time; for being once taken, it is in cuſtodi 
legis, and cannot be taken for another cauſe; The queſtion of the 


of all the other taxes except the land tax for the woods; and it is 

clear that a diſtreſs after a ſufficient tender is a treſpaſs; ſo that the 
legality of the diſtreſs for that aſſeſſment muſt be ſupported in 
order to eſtabliſh the defence to this action. There is no diſpute 
about the quantum of that particular aſſeſſment; upon which alone 
the judgment of the commiſſioners would be cone ve: but the 


(a) Hutchins v. Chambers, 1 Burr. 580. 


(5) Cited in Rep. temp, Hardau. 246. 
Vi. Durrant v. Beys, ante, 6 vol. 580. | 


legality 


would be, according to that argument, if a man had two warraiits 
of diſtreſs, and there were but one thing (ex. gr. a horſe) diſtrain- 
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quantum neceſſarily ariſes in this caſe, becauſe there was a tender 
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1 CASES IN TRINITY TERM. 


4 


legality of it in toto is in diſpute; and 0 5 contended that the 


commiſſioners have exceeded their juriſdiQion, Where a man 
enters by authority of law, if he abuſe that authority, he is a treſ« 
paſſer ab initio; and ſo is one who diſtrains and ſells for two years 
rent when one only | is due. 80 here, the defendants having au- 
thority to take for one cauſe, and taking for another alſo, are 
treſpaſſers. The action for an exceſſive diſtreſs only lies where 


the diſtreſs 1 is legally made and for a legal caule, but more is taken 
than was ſufficient for the purpoſe: but here the objection is to 


the whole beyond the ſum tendered ; and this diſtreſs was in effeg 
one execution upon ſeveral judgments, which 1s bad; and the 


execution, being entire, if bad in part is no juſtification to the 
Ons. 


Type Court took time to conſider of their opinion, which was 
now delivered by | 


Lord KENYON, Ch. T; As all the taxes were confirmed on 


appeal, h owever improper perhaps the one objected to was, it muſt 


T. ueſday . 
Tuly 4th. 


After an "RY 


tachment 
againſt the 


ſheriff for not 


bringing in 
the body the 


Court will 


only relieve 


him upon 


paying the 
whole debt 


and coſts, 
and not 


merely the 
ſum ſworn 
to and coſts, 


be binding on the parties; and then the warrant of diſtreſs, though 
it included them all, was properly iſſued. The conſequence of 


which is that the rule for a new. trial muſt be diſcharged, and the 


nonſuit ſtand. | Me 
„ 385 Rule diſcharged. 


HEPPEI again KING. 


7 HE defendant, being arreſted on a bailable writ indorſed for 

bail for 100 J. and upwards, gave a bail bond to the ſheriff; 
but the bail above not juſtifying in due time an aN was 
granted againſt the ſheriff for not bringing in the body. 

Lawes on a former day moved to ſtay proceedings again the 
ſheriff on payment of 160 J. the amount of the debt ſworn to, 
together with the coſts. in the original action, and thoſe in the 
proceedings againſt the ſheriff. He admitted that according to 
the caſe of Orton v. Vincent (a) the. bail below were liable to 
the whole debt and coſts, though exceeding the ſum ſworn to; 
but ſaid that that caſe: was different from the preſent, becauſe the 
bail below are at law liable to the full extent of their recognizance, 
and therefore when that is forfeited the Court may refuſe to 
relieve them unleſs they will do dabſlantial Juſtice by paying the. 


5 I 1 (a) Cowp. 71. 0 


8 ; 3 
| .. jun: 
14 | 
2: 


r 
n 
A 


IN THE THIRTY-SEVENTH YEAR OF GEORGE II. 3 


ſum really due. But it is otherwiſe. in the caſe of bail ! in the 1797. 
action, who. are not liable beyond the ſum ſworn to and the ET 
coſts (a). The ſheriff ſtands in a more favourable (ſituation than 4 ain 
the bail, becauſe he is not a free agent as they are. And he 
alſo referred to Yea v. Lethbridge (b) to ſhew that the ſheriff is not 

liable to the ſame extent in an action as the bail would have been 

if properly taken. There is leſs reaſon too in this caſe for the 

Court to take advantage of the attachment againſt the ſheriff; | 
| becauſe that mode of proceeding has only obtained in modern 

times in lieu of the ancient method by amercement to compel him 

to bring in the body, which was never carried to the extent of 

making the ſheriff anſwerable for the debt (c). 


Marryatt ſhewed cauſe in the firſt inſtance, and relied upon 
ſeveral authorities; Orton v. Vincent (d), Fowles v. Mackintoſh (e). 
where this very point was decided againſt the ſheriff in C. B.; and 

K. v. TheSheriff of Middleſex(f). He alſo ſuggeſted, as an additional 
reaſon why the ſheriff ſhould not be liable, that by his default the 
plaintiff was prevented from recovering his debt and coſts in the 
original cauſe, and therefore the ſheriff ought to * him 
to the full extent. 


This matter ſtood over by the delire of the Court till this 9 
when 


Lord Kenyon, Ch. Ws Laid. that the-Court had 8 furniſhed 
with a precedent in point in this court; and his-Lordſhip read the 
following .caſe from the Maſter's notes —© The King v. The 
Sheriff of .Middleſex. An attachment having gone againſt the 993 
ſheriff, a rule was obtained calling on the plaintiff in the original | 
action to ſhew cauſe why on payment of the ſum ſworn to and coſts 
the attachment ſhould not be ſet aſide, the ſame as in the caſe of 
bail. Lord Mansfield aſked Maſter Benton if he had.ever known 
an inſtance of this kind, who informed the Court that he never 
had, unleſs where the ſheriff. paid he whole debt; and that the 
orders from their Lordſhips'. chambers were always on payment 
of debt and coſts, whereupon the rule was diſcharged,” “ 2 20 


— 
— r. 


(a) Fackfor v. Haſſel, Dougl. 329. ; | (4) Coup. 71. 
(% Ante, 4 vol. 433. Sed vi. Concanen v. | (e) 1 H. Blac. 233. 
Leibbridge, 2 H. Blac. 36. (7) 8. 543. 


(e) 2 H. Blac. 434. n. and the caſes there 
«Cited. 
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HII 
againſt 


KING. 


Medneſaay, 


July 5th. 
The defend- 


ants in ſeve- 


ral actions on 


aà policy of 


inſurance 
paid money 
into Court, 
which the 


plaintiff took 


out without 
taxing the 


coſts at that 


time; after- 
wards they 
entered into 
the common 


conſolidation 


rule; and 
the plaint:f 
was nonſuit- 
ed 1n the 


action that 


was tried ;— 
Held that 
the latter 
was not en- 
titled to the 


_ colts in any 
Of the actions + 


uptothetime 
of paying 
money into 
court. 


the plaintiff was not entitled to the coſts in the action chat 


657; Stevenſon v. Yorke, ante, 4 vol. 10; 


GASES IN TRINITY TERM. . 


| Gnosp, ]. There is no Hardſhip on the ſheriff | in Alk eg, Z 
becauſe he has put bimſelf in this ſituation by his own default in 
neglecting his duty. 5 3 8 


Lawrexce, J. Even if there had been no > decsded caſe, I 
ſhould have thought the ſheriff liable 1 in this caſe upon the princi- 


ple laid down in Orton v. Vincent. For if the bail below would 


be liable beyond the debt ſworn to within the extent of their 
recognizance, the ſheriff by whoſe default the plaintiff has been 


deprived of that ſecurity ought to be liable to the fame extent as if 
he had done his duty. 


4 


Rule diſcharged, 


— 


Bunsr AlL again Honvzz. | 


TVs was one of twelve a&tions on a policy of inſurance, 
The ſeveral defendants obtained rules for leave to pay money 


into court on one count in the declaration, for moriey had and re- 
ceived, (being a return of the premium,) w hich ehe Plaintiff 
attornies took out of court in all the actions, but they did not then 
tax the plaintiffs? coſts in either of them. "Aﬀerwards the con- 
ſolidation rule was obtained, expreſſing in the uſual language, 


ws Upon the ſubmiſſion of the defendants in the twelve actions 
to be bound by ſuch verdi& as ſhall be found in the firſt men- 


tioned action &c.“ 


The plaintiff was nonſuited in the cauſe that 


was tried; and the Maſter in his taxation of coſts allowed còſts to 


the plaintiff 1 in all the actions up to the time when the _— was 
paid into court. 


Hayley obtained a rule, calling on the pit to ſhew cad 


why the Maſter ſhould not be directed to review his taxation, u 
the ground chat though he had taken the money out of court, yet 


as he had conſented to the conſolidation” rule he was not now 
entitled to the coſts i in any of the actions up to the time of paying 


money into court, he having been nonſuited in the one that was 
tried (a). 


Wood, who now ſhewed cauſe. againſt that rule, admitted that 


(a) Vid. Stodbart v. Johnſon, ante, 3 vol. | and Kabell v. Hudſon. 4b. 


Was 


1N THE/THIRTY-SEVENTH: YEAR OF GEORGE II. 


was tried; but-contended. that he Was entitled to the coſts in the 
reſt up to the time of paying money into court, the conſolidation 
rule only expreſſing that the. defendants. agreed. to be bound &. 


ſolidation rule if he had! thought that it would have deprived 


him of the coſts to which, TR 7 Ahern have been en- 
titled. But . 

The Court 88 that egg 10 Fl FOR 1 of the 
conſolidation rule the plaintiff was bound as well as the defendants; 
and that as the nonſuit in the action that was tried was concluſive in 
all the other actions the plaintiff was not entitled to the coſts 
in any of them even up to the time * the money was 


paid into court. . 8 
| Rule abſolute. 


The Kine again// The Inhabitants of SErox. 


HE defendants, the inhabitants of the townſhip of Seton, 
were indicted for not repairing a road; and after verdict and 


judgment at the Quarter Seſfions a cortiorari was ſerved to remove ie before, 


but not ſerved 


the record here. 

Chambre on a former day in this term moved to quaſh the cer- 
tiorari quia improvidè emanavit, obſerving that the party who 
now wiſhed to remove the record could only do ſo by writ 
of error, | 


Law now ſhewed cauſe againſt that WR and inſiſted that all the 


proceedings below were ftayed by the iNuing of the certiorarl, 


which was before verdict in this caſe. In 2 Ld. Raym. 1305. 
Powell, J. ſaid © A writ of certiorari removes any order or con- 
viction, though they be made or taken after the teſts of the writ, 
ſo they be taken before the return;” and in that caſe the in- 
quiſition taken after the teſts but before the return of the cer- 
tiorari was quaſhed by this Court for defects appearing ON the 1 in- 
quiſition. 

Lord KENVOx, Ch. J. In the caſe of ſummary proceedings, 
orders and convictions before magiſtrates, the proceedings may be 
removed by certiorari after judgment, becauſe ſach proceedings 
can only be removed by certiorari: but where a judgment has 
been given on an indictment, the record muſt be removed by 


44 R rit 


373 
1707. 
797 ; 


OY os, os 


BULLY LE 


aint 


Hokmin. | 


Wegneſay, 
July 5th. 


The Court 
quaſhed a 


cer tiorari, 


which was 


until after, 
judgment on 
an indict- 
ment for a 
miſde mean 
or. After 


judgment 


the record 
can only be 
removed by a 
writ of error. 
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arri 6f error. If any fraud or miſcenduct had been imputed to 
the magiſtrates in proceeding notwithſtanding che iſſuing of the 
; certiorari, that might have been a ground for a criminal proceed- 

ants of ing againft them; and I believe there are inſtances in which a 
strom. criminal information has been: granted againſt magiſtrates aQing 
in Seſſions. In this caſe if the party, who; ſued out the eertiorari, 
.wiſh to object to the proceedings, he muſt remove the record by 


„The Kisc 


«writ of error: but this writ muſt be quaſhed, | 
| END OF TRINITY TERM. 
| 
| | ; 


ARGUED and DETERMI NED 
IN THE 


Court of KIN G's BEN GH, 


IN 


Michaelmas Term, 


In the Thirty-eighth Year of the Reign of Gxoxox III. 


NozToN K BuTLER DANVERS. 


B* the flat. 37 Geo. 3. c. 45. for reſtraining for a liniited time 

payments of cafh by the Bank, it is enacted that no perſon 
hall be holden to bail unleſs the affidavit malle for that purpoſe 
contain not only every thing required by the ſtat. 12 Geo. I. c. 29. 
but alſo ſtate “ that no offer has been made to pay the ſum of 
money ſworn to in notes of the ſaid Governor and Company,” &c. 
This act not having been adverted to, many applications were made 
to the Court in this term to . diſcharge · defendants out of cuſtody 
on filing common bail who had been arrefted ſince the paſſing 
of the act, on a defect in the affidavits in not ane no offer 


Friday, 
Nov. lock. 


"If a defend. 
-ant, on be- 


ing informed 


that a bail- 


” :able writ has 


been iſſued 
-againſt him, 
voluntarily 
give a 

bond, he can- 
not after- 
wards object 
to the in- 


ſufficiency.of 


the affidavit 
to hold to 
bail. 


had been made by the reſpective defendants to pay the debt in 


Bank notes. It being a queſtion of great importance the Court 


did not decide it at firſt, but on a ſubſequent day 1 in this term they 


thought themſelves bound by the poſitive words of the act, and 
made moſt of the rules abſolute for diſcharging the defendants out 


of cuſtody or for ſetting aſide che bail-bonds, but without coſts, 
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1797. Neue the general queſtion was determined this caſe aroſe, and 


5 Mingay, , for the plaintiff, in ſhewing cauſe againſt the rule for 
Ns. dellvering up the | bail-bond to be cancelled, relied” on the defend- 
8 ARR ant's having waved all objections to the bail-bond ; 1ſt, Becauſe he 
et had not ohhected in laſt Trinity term; and 2dly, Becauſe he had 

voluntarily given the bail- dend; - the fact being that on the de- 
fendant's being informed that a writ had been taken out againſt 
him on the 271 of June laſt he gave the bail- bond. 

Migley, in ſupport of the rule, contended, iſ, That the defend. 
ant had not waved his right to take advantage of the objection, 
either on account of the time (a) that had elapſed ſince the bail. 
bond was given, it having been glven only a few days before the 
end of the laſt term; or on account of his having voluntarily 


> => —— 
. 


— — — LACS 

> _” l ay — „ — — — _- 
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given the bail-bond, that having been given merely to prevent the 
arreſt, 2dly, That this was a defect in the proceedings them- 
ſelves which the. defendant could ndt wave, and not ſimply an 
irregularity in the mode or time of Poe Hue 9 v. Wil Yon, 
ante, 5 vol. 254. (59 4 Or 
Lord Kenyon, Ch. F If any error © on the proceed- 
ings of the Court, I admit that the defendant could not wave 
without giving a releaſe of errors; and it has been doubt- 
4 ed how far an error in law can be confeſſed: but the affidavit to 
7 1 Hhuold to bail is only proceſs to bring the party in, and if he chooſe 
= to wave any objection to that, he may do it; and in this caſe 1 
; think e has waved. taxing advantage of this objeion If indeed 


17 


| the de endant had been actually under arreſt at the time, his con- 


1 G4 


"ſent to give 2 bail. -bond would not. have been binding on bim, 
| becauſe it might be conſidered as given under dureſs; but here be. 


voluntarily gave this. bail- bond ; ; and on e e on my 
5 opinion is founded. = r 


Her curiain, 5 9 85 : SO. | Rule, diſcharged (> 


COOLED HOATS FO 1 £445 9 


(a) The length of) time was aden. endes Bank notes. For the plaintiff it 

| -holdev, in Fenwick v. Hunky was argued that this act of parliament did 
waver of the objection. But in NTS not extend to Ireland: but The Court were 
caſe, Levy v. Daponte, it was ruled that the of opinion” that as the affidavit, though 
defendant could not take advantage of tbe made in Trelana, was made for the purpoſe | 


objection after he had pleaded. of being uſed in this country, it ought to | 
(2) In that caſe; there was an objeRion J contain all thoſe: requiſites that are efſentisl 
to the qurit as well as to the affida vit. in an affidavit made. in England to bold to 


(e) It became a queſtion in a ſubſequent Pay ; and they made the rule abſolute to, 
caſe in this term, NMeſbitt v. Pym, whether” | diſcharge: the defendant -out ve _ on 
or not it was neceſſary to be- ſtated in an ling common „ | 
affidavit .made in Ireland fot the purpoſe of | Mingay in ſupport. of the rule. Egli 
arreſting the defendant in this. co country that and Efpinaſſe. againlt it it. 8 
the defendant had not made a tender of the ! 0 
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HE following order, made at the Quarter Seſſions for the Weſt 1 aſtices of 


the peace at - 


* — . 
— — — 


Riding of I orkſhire, was returned to this Court by cer- 


vorari, © Mr. John Skelton attorney at law having produced to 


the Court his bill for the coſts charges and expences incurred 
in the. ptoſecution of a certain bill of indictment againſt one 
GC. Chapman for a miſdemeanor. in refuſing to aid and aſſiſt 
R. Scholefield conſtable of the townſhip of Laughton en le Morthen 
in the ſaid Riding in the execution of a warrant made and di- 
rected to the ſaid, R. Scholefield; by M. A. Taylor eſq. one of his 
majeſty's juſtices of the peace for the ſaid Riding againſt one 
7. Parnell for a breach of the peace, which ſaid bill of indict- 
ment was preferred and found at the General Quarter Seſſions for 


the Quarter 
Seſſions have 
no authority 
to order the 
coſts of a 
proſecution 
for a miſ— 
demeanor, 
carried on 
under the di- 
rectionof ma- 
giſtrates, to 


be allowed 


out of the 


County rates, 


the ſaid Riding, and afterwards removed into the Court of King's 


Bench at the inſtance of the defendant and tried at York; and it 


appearing to the Court that the ſaid proſecution, after the ſame had 


been commenced, was directed by Bacon Frant Bryan Gooke and 


James Stoven three of his majeſty's juſtices of the peace for the 
ſaid Riding to be carried on at the expence of the ſaid Riding to 
be defrayed by and out of the county rates of the ſame Riding, 
which three laſt mentioned juſtices upon enquiry and examination 


into the circumſtances of the caſe were of opinion that the expence 


of the ſaid proſecution ought to be paid out of the ſaid rates, and 


that the ſaid indictment had been proſecuted accordingly by the 
laid John Skelton as attorney or ſolicitor in that behalf, and that 


the charges contained in the ſaid bill amounting in the whole to 


the ſum of 76/7: 195. 9d. are proper and reaſonable; it is there- 


fore ordered by the Court upon the application of the: ſaid Fobn 


Hellon in that behalf. that the ſaid bill be allowed, and that the 
treaſurer for the ſaid Riding do ee wy the lame out 
ct the rates in his hands. | 


A rule havings been obtained, calling on the 6 poſer to ſhew 
cauſe why the order ſhould not be quaſhed, | 


Low, Chambre, and: Lambe, were now to have ſhewn cauſe 


againſt | it: but, on A queſtion from the Court whether they 
thought it could be ſupported on any legal grounds, they candidly 
admitted that it could not, this not being included under the 

15 Proviſions 
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The KIR o 


agamſt 


The ſobabit · | 


ants of 
The WesT 
RivinG of 
YORKSHIRE, 


Turſday, 
Nov. 14th, 


A, firſt pur- 
chaſed one 
and after- 


wards an- 


Other parcel 
of goods of 
B. each at fix 
months cre- 
dit; when the 
Arſt ſum be- 


came due 4. 
lodgedin B 's 


hands a bill 
of exchange 
for a larger 
amount than 
the value of 
the goods 


in order to 


pay for them, 
. engaging 
to return to 

A. the over 
plus when the 


bill ſhould be 


paid: B. re- 


ceived the 
amount of 


the bill, and 
then 4 be- 
came a baak- 
rupt, not 
having paid 
for the ſecond 


parcel of 
goods: held, 


in an action 


brought by 


A.'s aſſignees 
for the ſur- 
plus of the 


bill, that B. 
might retain 


It to ſati-fy 


his demand 
on A. for the 


ſecond parcel 
of goods, 


eas ES In MICHARLMAS: TER * 2 
proviſions of any of the acts of parliament (a) giving the "Y 
authority to allow charges, &c. Whereupon 


The Court Airected chat the cider of See an be quale 


Erſkine, Glove, Ganges! and Heywood, were in upport of the 
rule. 


* ” 


(e) Vid. Burn's Jab. tit. t County-rate,” where all theſe acts are colleQed. 


ArxixNso and Others Aſſignees of Hopexs a Bank- 


rupt againſt ELLIOTT and at, 


ON the trial of this action of afumpſit for money had and re- 
ceived, the ee caſe was reſerved for the opinion of this 
Court. | 

On the 2d May 1796 the defendants ſold to Hodges the NY 
rupt zoo barrels of tar for 430 l. at ſix months credit, and on the 
3d of the ſame month they drew a bill on him at fix months date 


for the amount, which Hodges accepted. On the 2d September 


1796 Hodges alfo purchaſed at fix months credit of the defendants 
200 barrels of tar for 230., for which he gave the defendants 
his acceptance to their draft dated 6th September. 1796 at fix 
months date. The firſt mentioned bill for 430 l. became due on the 
6th November 1796, which Hodges was not able 10 Pay, but on 
the gth of the ſaid month he gave the defendants a bill upon 
Walpole and Co. for 1001. due the 1 1th of December following, 
and on the following day (November 1oth) indorſed and gave 
defendants a bill of exchange drawn by him on and accepted by 
Bulloek and Son, dated 27th October 1796, at fix weeks after date 
for 500/., and the defendants gave him the following memoran- 
dum or undertaking ; Memorandum: I promiſe to pay to Mr. 
« N. Hodges 170/. when his bill on Meſſrs. Bullock and Son 1s paid, 
„ which bill I received November 1oth, 1796. (Signed) Thomas 


_ * Elliott and Co.— Bill dated Ober 27th at ſix weeks for 5001.” 


It was not in the contemplation of either party to do more than 

take up the firſt mentioned acceptance of Hodges with the bill of 

| Bullock and Son, and therefore after payment of what was due on 

that acceptance ſo given as aforeſaid, for the firſt mentioned parcel 

of goods the reſidue was to be returned to Hodges. The ac- 

ceptance by Meſſrs. Bullock and Son for 5004, became due on 4 
| | 8 | ie £6) DR 


it werf mor YEAR OF GEORGE Il. 


96, and was then duly paid by them to the | 
defendants, the holders thereof; and the abovementioned bill on 
Walpole and Co. for 1007. was likewiſe paid on that day. On the 
13th of December 1796 a commiſſion of bankrupt iſſued againſt 
Hodges who was duly declared a bankrupt, and the plaintiffs were 
choſen aſſignees e of his eſtate and effects. They immediately ap- 
plied to the defendants for payment of the 170 J. they had been 
overpaid in the faid bill for 5007. on Bullock and Son purſuant to 
their undertaking above ſtated, when they objected to do it, alleg- 
ing that they then held Hodges's acceptance for 230 J. above men- 
tioned, and claiming a right to retain the ſaid 170 J. in part pay- 
ment of the ſame, though it did not become due and payable till 
the gth of March laſt, when the ſix months credit for the goods 
ſold to Hodges (which was their uſual credit and cuſtomary mode 
of dealing) expired. The action was eee the _ 
of February laſt. | | | 
Reader for the phrirtiſß; ths Rating the hueſien; to * whe- 
| ther the defendants were entitled to ſet off the bankrupt's accep- 
tance, or rather to retain the 170/. the remainder of the bill for 
500 I. towards ſatisfaction of their demand on the bankrupt for 
2301. the price of the goods fold by them to him on the ad of 
September 1796, argued in the negative. This queſtion depends 
on the contract between the parties made on the oth of Novem- 
ber 1796. Now the depoſit of the bill for 500 J. with the defend- 
ants on that day was not a general depoſit to anſwer all demands 
that they wn have on the bankrupt, but for the ſpecific purpoſe 
of ſecuring to them the 2 30l., the remainder of the value of the 
firſt goods ſold by them to the bankrupt; and: by that memoran- 
dum the defendants expreſsly agreed to return the overplus of 
170 J. to the bankrupt as ſoon as the bill for 500 J. was paid. The 
attempt therefore on the part of the aſſignees to retain this in ſatiſ⸗ 
faction of another debt is in direct oppoſition to their agreement; , 
it being ſtated as a fact in the caſe that nothing more was in the 
contemplation of the parties, when the bill for 5004. was depoſited 


with the defendants, . than! to ſecure. to them the amount of the 
dankrupt' s firſt acceptance for the firſt parcel of the oods. As 


* 5 21 


between the original parties to this contract 0 Is, clear that the 
defendants could not have had: any lien on the bill for 500. for 
any other demand than that expreſſed i in the metnorandum ; and 
the bankruptcy - of Hodges cannot put the defendants in a better 


 Aituation than they were in before. It will be contended however 
Vol. VII. 8 1 
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ArxiNson 


againſt 


ELILiorr. 


ſignees of the bankrupt. 05. 29 Mos si worT 


on behalf el the Wem mat it is immaterial 1588 what means 
they got this money into their hands, but that having got .it they a 
entitled to ſet off their ſecond demand againſt it by virtue of the 
ſtat. 5 Geo, 2. c. 30. % 28. (a). And it cannot be denied but 
that ſome debts may be ſet off under this ſtatute that Were not due 
at the time of the bankruptcy: on the ground of there being mu- 
tual credit between the parties; as in the caſes Ex parte Preſcott, 
1 Atk. 230. 3 French v. Fenn, Tr. 23 Geo. 3. B. R.; and Smith v. 
Hodgſon, ante 4 vol. 211. But on examination it will be found 
that this caſe does not come within the meaning of the ſtatute 


reſpecting mutual credit; for that only applies to caſes where 


mutual credit has been given in the ordinary courſe of commercial 


tranſactions: whereas this is not a caſe of that deſcription, the bill 
for 500 J. having only been depoſited with the defendants for 4 
particular purpoſe. The property in that bill was never in the 
defendants for a ſingle moment; they held it merely as truſtees 
for the bankrupt. But even if this were a caſe of mutual credit, 
the defendants are not entitled to retain the overplus of 1 70 l. by 
reaſon of their expreſs ſtipulation. Suppoſe the defendants had 
undertaken to pay this ſurplus to a third perſon inftead; of the 
bankrupt, there would have been no pretence to ſay that they could 
have retained. i it on the ground:of their having: another demand on 
the bankrupt; and if op __ Remi are ond thi a 


Gally, contra, was topped by hs! JOE ab 3nd) 00 8 
Lord Kenyon, Ch. J. The ſtat. e 30. / 28. cad, 


that where there are either mutual credit or mutual debts. between 


the:bankrupt:and/any: other perſon, ofecdebt may be ſet off againſt 


another, and only the balance claimed. Now in uſing thoſe words 


the Legiſlature mùſt have intended; ſomething more than would | 


have been expreſſed: by mutual debts? only; and the deciſions 
referred to ſhew that this conſtruction has heen put -uponithis, act. | 


L agree to what was ſaid by; Mrs Js Buller in one! of the [caſes 
chat where there is a truſt between bathiparties there is a, mutual 
credit. Juſtice alſo requires that the whole account on dect des 


&0008 20 10. ite Mak $63 10) SERENE AF 36 1 
125 Which enaQts, that where i it ſhall ap- ſtate the. accout between them, 65 one og 
pear co the commiſſibners that there hath may be ſet gaihſt andther; ahd what ſhall 
| been mutual credit, given by the banktupt | appear toherdue on either ſide, on the bg 
nd any other perſon, « or mutual debts be- lance. of, ſuch account, and on Jetzige 5 | 
tween the bankrupt and any other perſon,” debts againlt one another; and nd more, (ball 
at any time before: ſuch perſoh became be N 1 — | 
bankrupt, the ſaid commiſſioners, Ke, ſhall, | d 8 81 90% vols nr oogeeR” 
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and back to Liverpool, and agreed. that the maſter ſhould take, on 


board- a cargo of falt to W Pyburghs and, after delivering the ſame 
there ſhould take on board there a. cargo of deals, in abr: 
ation of which the, defendant. agreed t to pay 40 the plaintiff 4. 
« full for the, freight : and hire of the ſhip. for the ſaid, ED 


and after. the rate of. 71. per ſtandard hundred for deals de- 
« * livered at Liverpoal, & 3 the freight to be. paid one fourth in 


3 46 4 2 „ 
#1} 9 2 5 t 


IN THE T Hin N 
ſhould! be ſtated ; and chat the balahce ſhould:be-the only thing to 
-onflitute the debt. In my opinion the caſe Ex parte Preſcott was E 
properly decided $6 and that has Veh W followed ys a n of © OT. | 
determination tall od: 10 W 
GROSE , At has been chjecdel ang the. Ackles cannot WR 
off the 1704. becauſe. it vis contrary::to, their expreſs agreement: 
but conſider that the bankrupt by his agreement was bound to pay 
his acceptance for 230. at a future day, but that his bankruptcy 
diſabled him; that Was a eredit on one ſide; and credit was con- ; 
ſtituted on the other by giving a bill Which became due at a ſub- 
ſequent time. It is clearly therefore a caſe of mutual credit, and; 
it is juſt that one demand ſhould be ſet off againſt the other. iT 
LAWRENCE, F:+ This 18 a ei within. the sh of the 
caſe Ex parte Profeott. nol 44) it; 
Per Curiam . $1109 ulli ai 31 | Roſtexto EY: defendints 
offer 0594 JERJ DIS - 151138 S0F 79 YINAST9D 2 7 G {ering 
Wig $17 HOU aon 98 5 
eie Cook ag ainſs t NIN 807 berg 1 N Tug, 
6 5 7031 4 oy art; OBE ws 185. 
Ul 8 was an ph jk of e on D 3 of affreight- In an action 
ment, dated 2d Auguſt 1796, by which the plaintiff let the ſhip dps moon 
7 he Reſolution to the defendant to frei ght from Liverpool to W Y yburgh ——.— 


in which the 
de fendant co- 


venanted to 
pay ſo much 


for freight 
for * goods 
delivered 
e t . 
freight can- 
not be reco- 
vered pro 


rata itineris if 


| the ſhip b 
* caſh, on, her arriva al. and, the remainder by. an acceptance on een OY 
* London at. 4-months, date.“ The. declaratign, Alteraſetting. forth 3 1 


me charter party { ſtated that the ſhip, after- carrying the cargo. of 


1193115 


falt to Wyburgh t took on + board there a cargo of deals, &c, and pro- 
ceeded on her voyage for and towards Liverpool, Ke. and whilſt 


the ſhip was ſo proceeding, &c. and after ſhe had performed a 


though the 
defendant ac- 
cept his 


goods at B. 


great part, of her vgyage, but before her arrival at Liverpool on 


&c. the ſhip was by the f force and vio 


ence of the winds and waves 


BB . 4 - 


* 
* — — 
= CS CD Le — —* . —˖§⏑rm—— ERS 


&e. wrecked and caſt, upon the ſhore, and) thereby became inca- 


pable of proceeding. any, farther on the voyage, by reaſon whereof 
the cargo of deals was obliged to be put on ſhore for the pre- 


ſervation theroof 1 EAA cargo ſo. unladen the:defendant on 
5 193151 $1 $64 55 15 | | &c. 


* 
1 


r e ae EEE IT is be I 


a” 


SD. ER I EL 3 — 


. ———_— —— —  — — — n 
B ˙¹wmꝛ Po FTI 
zr ee 
n nl La AL 3 * N. = 9 5 
1 r = 


— Wi a — oe 


| $2008 
As i 


_ l . * % 

\ — 2 [Bari 2, - _ 
Rs: — „ „„ = 
I e Lan naps a 


pony Ft 


= fy 


. FR p 1 
——— r - £5 4. ol a. Res 
5 2 7 pr oat - os 3 e 1 
* 2 r W — — ney Fon I 
ES T = 7 —— r n 
rr . A — 2 „ - 2 
— — — LA — — 2 . 3 Tag 


1 


- . = — 


— 
— 8 E 
. SS 
2 8 U 


— WARES 
NESS —.— 


1 
} 
?Y 


ou 
3 4 
5 
7” q 
Th 
#) j Z 
7 b 
9 5 
r ; 
15.1 4 | 
: N 
if 1 
2 + 
1}, n 4 a 
y g 
Ft N 
43 
9 
7 
1 
bail «Þ 
| 9 
I. 
1 L 
> Bt . 
1 
: 
1 | 
In 
* 
o of 
4116 
1 
14 
* 
5 ö 
on 
i 4 
n 
: 58 
© 
o f 8 
1 [ 
4 
+ Of} E 
* x 
. 
4 p 
. 
14 7 
— 
AP 
14 
1 
Ft 
It „. 
nu 1 1 8 
1196 1Y: 
> U — } 
ol 
36 318 
ET „ 
N Ws i» 
1524 bs N L 
1. p 
* N 4 4 * 
ien 
+ el * 
N A 
ed. a 
. 
1 $5 
bY; "Is 
din IN 4 
FA { 4 
i 
. 
ini 
. 
* o * 
HS 
53S 
Fo! HY 
191 1 
by 3. ei * 
2 * N 
=> . 5 
5555 
18 1 
\ 5 
N U 
a 
wy * ty 
p 4.2 by 
* ' 9 
. 
AT al 
. A4 
1 5 3d 
3 . 
121 1 4 
: 
. os | 14 
[ 1 — 12 
nenn 
18% $308 
Weng 1 
a F i 
"4 HM 
le 
N 
. 1 
OY YT Ke i 
. : 
Brandis) 
n 
52 Bp 
1 
ne 
© wo? —— 1 
N Vi | 
1 10 3 OY 
** . i 
av * 18 
FE Ws. 1" . 
1 8 
n 
vx Ss 
r IT: 
%? 1 4 
4 1 * 
"> PSY 
1:51 
n a 
£4 Þ 
1 
* 8 * 
FEY 
14 7 
4 « 
my EH 
* 94 
TS. © 1 
n 
e 
ah + \ 
WT F 
1 * 
* 91 
1 
; wh 
d ly 
„„ 23. 
14 A 
YM! 1 
4% 14 
Ne 1 
3 FE 
. 
15 0 4 4 
2 
N 
. 
vi 5 
111 


* 
en 
+} 5 
40 
1 
3 
* 8 
2 2 
ES. -Þ ' 
tf 
:*. 
z i 1 
” 


382 
1797. 


"Cook 
| againff 
Jannaxcs, 


3 — " — a — — > RR . 
< , 
* 


there. ; 


&xe . and received into his 1 as poſſeſſion,” and Nr 
and there ſold and diſpoſed of the ſame to his own uſe, whereby 
he became liable to pay to the plaintiff a proportionable part of 
the ſaid freight and hire of the ſhip for the carriage of the faid 
cargo of deals for ſuch part of the voyage from Wybargh ts 
Liverpool as the ſhip performed, &c.; with an averment that a 
proportionable part amounted to the ſum of 800 J. Aud the 
breach aſſigned was in the non-payment of that ſum. 

The defendant pleaded that no part of the cargo of NY was 
delivered at Liverpool EY to the form and ele of the 
ſaid charter-party. CE eee 

To this plea there was a | ſpeci] POPE: (lighing theſe cauſes, 
that the defendant had not by his plea confeſſed: and avoided or 
denied the matter alleged in the declaration, or Tuſficiently anſwer- 
ed the ſame, but attempted to put in ifſue collateral matters im- 
material to the defence of the action; and that no material iſſue 
could be taken upon the plea. 7 

Wood in ſupport of the demurrer. The matter Uiftloſed 1 in the 
plea is no anſwer to the declaration. It does not follow, becaule the 


plaintiff is not entitled to the whole ſum ſtipulated to be paid 


on the delivery of the goods at Liverpool, that therefore he is not 


entitled to recover any thing. But according 6 the caſe of Lule 


v. Lyde (a) he is entitled to a proportionable part of the freight, 
And though there the plaintiff declared on an indebitatus aſſump- 


ſit (5), yet the principle on which that caſe was decided is equally 
applicable to the preſent. And whether the contract be or be not 


under ſeal is immaterial in this reſpect; for the law equally 
operates on the ſubjeet- matter in both caſes, and fays u that the 
party 1s entitled to freight pro rata itineris. The voyage here was 
put an end to by the act of God without any default in the 
maſter; the freighter has received a benefit from that part of the 
voyage which was performed; in conſcience therefore he is bound 
to pay pro rata; and he has aſſented to the delivery at the place 


„ as. 7. 


where the ſhip was wrecked. E, bis Acceptance of the goods 


o! 'egvr Af 


Barrow, contra. The <a of the cargs : at ge was a 
condition precedent to the plaintiff's right to recover any part of 


the freight, the defendant having expreſsly engaged to pay only 


in one event chat has not e the ale delivery 5 the goods 


ad EAN 


(a) 2 Burr. 882; and 1 B.. PO. oh © This Joo boy 3 der 
but it was ſo admitted now. : 
| at 


7 


1 A akk ierern YEAR OF GEORGE III. 
in erpool ; the words of che agreement are * for the freight at 


a rate of 74. per ſtandard hundred for deals delivered at Liver- 
pool,” The plaintiff ſhould have averred in his declaration a 
delivery ef the goods at Liver pool i in order to ſhew the defendant” $ 
Jiability to pay the freight. It is however ſuppoſed that the aver- 
ment in this declaration, that in conſequence of the ſkip” s having 


been wrecked © the defendant accepted and received the cargo 


and fold and diſpoſed of che ſame to his own ule,” operates as an 
implied waver of that part of the contract. But, 1 in the firſt place, 
a contract under ſeal cannot be waved by a parol agreement, Littler 
v. Holland, ame, 3 vol. 590; and in the next place if the plaintiff 
has intended to rely on a waver of this contract, he ſhould have 
expreſsly averred that it was waved. On theſe grounds therefore 
1ſt, That the delivery of the goods at Liverpool was a condition 
precedent to the plaintiff's night to recover any freight at all; 
2dly, That a contract under ſeal cannot be deſtroyed or waved 55 
a parol contract; and 3dly, That, if it can, an expreſs waver ought 
to have been here alleged; the plaintiff 1 is not entitled to recover 
even a proportionable part of the freight. 

Mood in reply. It may be admitted, where a party x oy for 
freight on a charter-party of affreightment, that he muſt allege 
either a performance of the voyage or a ſufficient and ſubſtantial 
reaſon for it's non- performance: but here a ſufficient reaſon, 
namely the act of God, is ſhewn why the whole voyage could 
not be performed. If the defendant had bot accepted the goods, 
perhaps he would not Have been liable to pay any part of the 
freight : but by his acceptance of them he has agreed to pay a 
proportionable part, and this not on the ground of a parol waver 
of a contract under ſeal, (and therefore the caſe of Littler v. Holland 
does not apply,) but by the operation of law on a contract ſo 
framed, If che Objection, that becauſe the voyage was not per- 
formed the defendant was not liable to pay any part of the freight, 


can prevail, it ought equally to have prevailed in Late v. Lyde; 
for the form of the inſtrument on which the queſtion ariſes cannot 
wary the defendant's liability. 

Lord KERNVYON Ch. J. We are called upon to decide i in this 
action according to the rules of law on à contract between theſe 
parties, which was made in the moſt ſolemn manner by a deed 
under ſeal; though indeed 1 do not know that it would have 
made any difference if the queſtion had ariſen on a preciſe formal 


contract not under ſeal. By the terms of this agreement the 


defendant 
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CASES IN, MIGHAELMAS| TERM 


defendant engaged to pay ſo much, on, delivery, of. the, "OY at 
Liverpool, « one-fourth | in. calh, on her arrival, and the remainder 


”*s. 


by an acceptance at four months 7 but the goods never arriyed; 


then at what time were thoſe bills to be dated . We denn ft 


here to make, but to enforce, contracts; and the queſtion put to 
us is, whether the freight i is to be paid under this contract, though 
the ſhip 1 never arrived, but was loſt before her. arrival, at. Liver. 
pool? upon which 4 cannot bring my mind to doubt. The caſe 
of Lule v. Lyde is very diſtinguiſhable. from the preſent, [that 
being the caſe of a general allumpſy : for the freight of goods, in 
which Lord Mangfield ſtates the marine law on this fubject. But 
what has the caſe of an implied contract to d with an expreſs 
contract ? Lord Coke. fays expreſſum facit ceſſare, tacitum. Here 
the parties are bound by a preciſe agreement. Then it is ſuggeſted 
that we ought not to give effect to: this contract becauſe it is un- 
reaſonable : but we are to decide according to the contract of the 
parties; and the law ſays that if A. covenant to enfeoff B., A. ig 
not releaſed from his covenant though B. wall not, accept. livery 
of ſeiſin, unleſs the act be fruſtrated by the act of the covenantee. 
It is not neceſſary now to determine whether or, not. the plaintiff 
might not have brought an action of aſſumpſit; it will be time 
enough to decide that caſe whenever the queſtion ariſes. But here | 
the queſtion is whether or not he can enforce payment of the 
money under this contract, not having carried the goods to 
Liverpool, and the defendant having only undertaken to pay on 
their delivery at Liverpool; in anſwer to this action, the defend: 
ant has a right to ſay non hæc in fœdera . 

; ASHHURST J. Though the objection made by 10 (ES ES 
is a technical one and does not meet the juſtice of the caſe, we are 
bound to pronounce judgment on the contract that the parties have 
made. And [ think that the defendant, is not bound. to pay the 
freight under this agreement, the event-on the happening of which 
the money, was to become due never ways en Pos ac 065 


1. a 


the plaintiff to 4 that he ; 18 enrted = the deſcadant 8 orcas 


to that. which he ſecks. Now it is to be obſerved that the defend- 
ant only covenanted to pay ſo much per hundred “ for deals 
delivered at Liverpool; y and unleſs the goods were delivered there 
the defendant did not undertake to pay any thing. But it is ad- 

mitted on the record that the deals never were delivered at Liver- 


Pool, and therefore the caſe does not come within the covenant. 
_ I had 
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Thad ſeen the caſe of Luke v. Lyde before I came into court, but 179 


could not aſcertain from the report of-it what was the form of the 
action: it is now. admitted that that was aſſumpſit generally; and 
though there is no difference in the conſtruction of a contract 
whether it be or be not by deed provided the terms are preciſely and 
exactly defined, yet that caſe is not iti point, becauſe it was on an 
implied aſſumpſit, where much is frequently implied in order to 
arrive at the juſtice of the caſe. But there is a caſe in point in 


1 Brotonl. 2 11, Bright v.  Cowper. ds Gr ARG of 59 venap be 
on a covenant made by the merchant with the maſter of a {hip that 
if he would bring his freight” to "ſucti' a port then he would pay 


him ſuch a ſum, and ſhews that part of the goods was s taken away 
by pirates, and that the reſidue of the goods was brought to the 
place appointed and there unladen, and that the merchant Bad not 
paid, and ſo the covenant broken; and the queſtion Was, whether 
the merchant ſhould pay the money agreed for, ſince all the mer- 


chandizes were not brought to the place appointed (a)? and the 


Court was of opinion that he ought not to pay the money becauſe 
the agreement was not by him performed. FA Now rare is a direct 
authority againſt the plaintiff in this caſe, of 

LAWRENCE J. I agree with the plaintiff's counſel that whe- 
ther the contract be by parol or under ſeal the operation of the 
law on it is equally the ſame; When a ſhip 18 driven” on ſhore' 
it is the duty of the maſter either to repair his ſhip or to procure 
another, and having performed the voyage he is then entitled to 


his freight: but he is not entitled to the whole freight unleſs he 


perform the whole voyage except in caſes where the owner of the 
goods prevents him; noris he entitled pro rata unleſs under a new 


agreement. Perhaps the ſubſequent receipt of theſe goods by the 


defendant might have been evidence of a new contract between 
the parties: but here the plaintiff has reſorted to the original 
agreement, under which the defendant only engaged to pay in the 
event of the ſhip's arrival at Liverpool. That event has not hap- 


pened, and theres the erer cannot recover in ann of 
action. | 


A 


1 enen * the defendant. 


* 4 
N L 


008 See alſo Clarks v v. Gund, I Bulp, 167. | 1 Mrs 
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A. died ſeiſed, 


leaving o_ 
infant dao 
ters by ar. 
ent venters; 


held that an 


entry gene- 
rally by the 


mother of the 


youngeſt 
daughter as 
her guardian 
in ſocage 
conſtituted a 
ſuſſicient 
ſeiſin in the 
eldeſt infant 
daughter to 
carry the de- 
ſcent of her 
moiĩety on 
her death to 
Aer heirs, 
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Dor on abe rere Demiſes i 15 Blk" and 
Maar his Wife and T HoMas Makklorr again t 
Sek Kan an Infant by bun e ber 


Guardian. 
Eine NT for one undivided moiety of three meſſuages ang 
in the pariſh. of Hard/worth in the county of Surry, 
At Fg ws of which at the laſt aſſiaes for that county” before 
Buller J. a verdict was taken for the plaintiff, ſubje& to the opinion 
of this Court upon the following caſe. Malliam Keen, being ſeiſed 
in fee of the whole of the premiſes, died inteſtate on the agth July 


1785, leaving two daughters by different venters, ws. Elizabeth, 
and Sarah Keen. The defendant on the death of the inteſtate (the 


S 4 


defendant's mother) as her guardian in ſocage, entered upon the 


premiſes and received the profits until the 7th Oftober 1796, when 
ſhe died. Elizabeth Keen died on the 29th March (a) 1787, un- 


? ee prong inteſtate, and Mary the wife of John Barnett and 


Thomas Marriott the leſſors of the plaintiff are her heirs at law. 
C. Moore for the leſſors of the plaintiff, after Rating the queſtion 


to be; whether there was a ſeiſin in the daughter Elizabeth, under 


whom the leſſors of the plaintiff claim, ſo as to warrant their entry 


into her moiety as heirs at law to her? contended in the affirma- 


tive. 1ſt, The entry of the mother as guardian in ſocage of the 
defendans, and her receipt of the profits, amount to a ſufficient ſeiſin 
for her daughter; and 2dly, The ſeiſin of one caparcener is a ſeiſin 
for the other. aſt, The firſt point is ſufficiently eſtabliſhed by the 
caſe of Googltitle,d. Newman v. Newman (b). Secondly, From the 
relation of eoparoeners the entry of one is in law the entry of the 
other. Lit. , 396. Where two claim by the fame title, as two ſons 


from their father, and the youngeſt ſon enters; the liw will preſume 


that his entry was not to gain a poſſeſſion diſtinct from his elder bro- 


ther, but merely to preſerve the eſtate from a ſtranger ; and thiere- 


fore though the younger ſon dies ſeiſed and his ifſue enters by 
deſcent, yet the entry of, the elder brother or his heir is not there- 
fore taken away; and the reaſon given in Gilb. Te en. 28. is that this 


that the mother of the defendant 3 
the premiſes herſelf, 


(6) 3 Yi. 516. 


(a) It was admitted at the bar to queſ- 
tions put by the Court, though not ſtated in 
the caſe, that £/izabeth died under age; and 
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being 


ee * ; 
N "© I's * 
8 rp be #* 1 * S 
» Thy + . 
. Fy £3 © oo bhi 
© 
- 
- 1 wy 7 
4 J 


IN T HE ; THIRTY-EIGHTH YEAR « F GEORGE III. 


being the moſt charitable conftruQion which can be pnt upon the 
younger brother's act, and by which alone it can be juſt and right, 
the law ſhall ſo intend it. Noty if the law” put ſo favourable an 


interpretation in that caſe where the younger ſon cannot have any 


claim for bimſelf, a fortiori ſuch a preſumption ſhall be made in 
the caſe of coparceners, who together make but one heir and have 
equal claims. And fo it 1s ſtated in Co. Lit. 243. 5. © that where 


oe cee enters generally and takes the profits, this ſhall be 
accounted in law the entry of both, and no diveſting of the 


moiety of her ſiſter.” So is Gilb. Ten. 29.; 4 Com. Dig. tit. Par- 
ceners (A. 3); and Fenk. 242. pl. 25. Now here the entry of the 
mother as guardian of her daughter was general, and there is no- 
thing to ſhew that it was made excluſively for her and to ouſt her 
half ſiſter; in ſuch a eaſe therefore the law preſumes that the entry 


was for the rightful heirs. Hob. 120. In 1. Rol. Abr. 740. tit. 


Entry (F), this cafe is put.: © If a rent deſcend to an aunt and 
niece as. coparceners, and the aunt have the niece in ward as 
guardian in ſocage, and receive the rent to her own uſe, and never 
claim to the uſe of the niece, yet this ſeiſin of the aunt ſhall be 
an actual ſeiſin for the niece ; for in law the general ſeiſin of one 
is for both; and here is not any expreſs act that her entry was te 
her own uſe.” 80 Co. Lit. 15. a. conſiders an entry by a guar- 
dian as creating a ſufficient ſeiſin to maintain a poſſeſſio fratris. It 
follows from all theſe authorities that the entry of the mother being 
general muſt be conſidered as made for thoſe lawfully entitled, and 
not excluſively for her daughter; that an entry by the guardian in 


ſocage of a coparcener veſts the ſame right in her as if ſhe had 


made- the entry herſelf, and is attended with the ſame legal conſe- 


quences as to others; and that the entry of one coparcener 


generally is the ſame in law as the entry of both. The conſe- 


quence is that the eldeſt daughter Eligabeth died ſeiſed of a moiety, | 


which has deſcended to the leſſors of the plaintiff as her heirs at 
law of the whole blood. 

Beſt for the defendant. The principle on which the half blood 
are excluded being, as Mr. Juſtice Blackflone (a) expreſſes it, purely 
a principle of evidence to preſerve as far as it probably may the 
deſcent of the eſtate in the blood of the firſt ſuppoſed feudatory 
or taker, the Court will take care not to extend it beyond the 
reaſon of that principle in caſes upon which any doubt can be 
raiſed whether the caſe comes within the rule of APE... The 


| (a) 2 Black. Com, 228. 
„ 5 
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GASES IN MICHAELMAS' TERM | 
extenſion of the rule to this particular caſe where the father wa 
e the firſt purchaſer will evidently work a contrary. effect; he 4 4 
will take the eſtate from his own blood to give it to 8 
tions. It muſt however be admitted that if the eldeſt ſiſter were 
actually ſeiſed of a moiety at her death the ſtrict rule of law muſt 
_ prevail, according to. what is ſtated in the laſt mentioned au- 
thor (a), and as appears by a caſe in the year books of Mich, 
10 Ed. 3. (6), referred to by him; although it appears that the 
law was conſidered otherwiſe in M. 19 Ed. 2. (c). But at an 
rate it muſt be ſhewn that there was a ſeiſin in fad in the eldeſt 
daughter; a mere ſeiſin in law is not ſufficient. This was ad- 
mitted in the caſe of Goodtitle v. Newman (d : and the difference 
between the two ſorts. of ſeiſin was taken in Delly v. King (+, 
Mr. Juſtice Blackflone (5) mentions what ſhall be confidereg 3 
an actual feiſin either by the party's own entry, or by the poſſeſ- 


ſion of his own or his anceſtor's leſſee for years, or by receiving 


rent from a leſſee of the freehold (g); and he gives the reaſon for 
this, becauſe the law requires the ſame notoriety of poſſeſſion now as 
evidence that the anceſtor had the property in himſelf which for- 
merly took place when the ceremony of actual inveſtiture in the 
lords' court was performed. Then comparing that with the fads 
found in this caſe, there does not appear to have been a ſufficient 
ſeiſin in fact by any of the means there pointed out. To try this 
caſe by the mode of proof which commonly prevails in deriving 
a deſcent: it is only neceſſary in general to prove the claimant 
heir to the perſon laſt ſeiſed. But it is clear that the leſſors prov- 
ing themſelves heirs to Elizabeth in this caſe would not have been 
ſufficient without ſhewing further the connexion between her and 
the defendant's mother who was actually in poſſeſſion. This 
amounts therefore at moſt only to a ſeiſin in law, which 1s not 
ſufficient to bar the half- blood. And this anſwer may be given to 
the general current of authorities cited on the other ſide : they 


only prove that the ſeiſin of one coparcener is in law the ſeiſin of 


the other; and this may as againſt ſtrangers have the operation of 
a ſeiſin in fact, either to prevent a vacant poſſeſſion or the opera- 


tion of the ſtatute of Limitations. But it does not follow that it 


would be the ſame as between themſelves. Mr. Juſtice Black- 


(a) 2 Black. Com. 231. | (4) 3H. $16. 
45) 10 Afr: 27. (e) 1 H. Blac. 1. 

(c) Mayn. Ed. 2. 628, and Fitxb. Abr. J) 2 Black. Com. 209. 
C) Vid. poft. 390. | fone 


None (a) ſays that the 4 entry of one e ſhall in ſome caſes « enure as ; the 
entry of all; which implies that it is not in all caſes, Lord 
Coke (b) ſays that parceners have one entire freehold in the land 
as long as it remains undivided in reſpect of ſtrangers: but be- 
tween themſelves to many purpoſes they have in judgment of law 
ſeveral freeholds; and they are not ſeiſed (c) per my et per tout 
like joint-tenants. A cafe. is put in Co. Lit. 364. b. 188. a. 
« where two coparceners are diſſeiſed, and a deſcent is caſt, and 
they have iſſue and die; if the Tue of one recover her moiety 
the other ſhall not enter with her, becauſe their remedies are ſe- 
veral, the one having a right of entry, the other only a right of 
action; though when both recover they are coparceners again. 
This ſhews that the entry of one is not neceſſarily the entry of 
both. In the Earl of Suſſex v. Temple (d) Lord Holt ſays that the 
poſſeſſion of one joint-tenant being the poſſeſſion of the other does 
not hold place againft the ſtatute of Limitations; 3 which can only 
mean that the entry of one mall not be conſidered as the actual 
entry of the other, but merely as giving a right of entry to the 
other if exerciſed within time. And Alon J. in Fiſher v. 
Proſſer (e) ſaid that he conſidered that the only caſe where the 
poſſeſſion of one tenant in common ſhall be confidered the pof- 
ſeſſion of both is, where one holds poſſeſſion as ſuch, and receives 
dhe profits for both. - The only caſe which bears againſt the de- 
fendant is that in Hob. 120: but that law is doubted in Dy. 128., 
and does not ſeem reconcileable with the paſſages cited from Co. 
Lit. or with Mr. J. Afton's opinion. Beſides which it is diſtinguiſhable. 
in this reſpect, that there all the parties were of full age, and 
therefore they might be conſidered as aſlenting 1 to each other's acts: 
whereas here the daughters were infants, and the defendant's aſſent 
cannot be implied againſt her own intereſt. Upon the whole 
there was no ſeifin. in fact by the eldeſt lifter, but at moſt only a 
ſeiſin in law; and the Court will not incline to extend the opera- 
tion of the rule excluding che ſucceſſion of the half-blood rand 
the ſtrict letter of it. 
Lord KENYON Ch. . The induſtry of the counſel has fur- 
niſhed us with all the learning on this ſubject. 1 refer in general 
to the authorities cited by the plaintiff's counſel, the fair reſult 
from all of them being that which is drawn by him. But there is 
(a) 2 Com. 188. e | (0 1 La Raym. 1 | | 


(5) Co. Lit. 164. a. (e) Coaop. 219. 
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CASES | IN MICHABLMAS: TERM. 


2 Pen point on which this caſe may be decided 4 in favour of . 
N Nothing can be clearer than that an infant may con- 
ſider whoever enters on his eſtate as entering for his uſe, And if 


ſo, that puts an end to the caſe at once, both theſe daughters being 


infants when their father died. This diſtinQtion was taken by 
Lord Coke (a), and has ſince been frequently adopted, that if the 


Father die, his eſtate being out on a freehold leaſe, that is not ſuch 


a a poſſeſſion as to induce the poſſeſſio fratris, unleſs the elder fon 


live to receive rent after the expiration. of ſuch leaſe: but it has 
been always the ſettled rule that, if the father die leaving his 
eſtate out on a leaſe for years only, the poſſeſſion of the tenant is 
ſo far the poſſeſſion of the elder ſon as to conſtitute the poſſeſſio 
fratris. Then here the inſtant the father died the mother entered, 

the rights of the different parties veſted without any incumbrance to 
prevent the immediate ſeiſin of the two parceners; the rent was 
due to both infants, and it might have been conſidered as received 
to the uſe of both even if the entry had been made by a mere 


ſtranger. On this ſhort | ground therefore, though 1 think that 
the plaintiff's counſel alſo. eſtabliſhed his poſition that the poſſeſſion 


of one parcener is the poſſeſſion of the other ſo as to create a ſeiſin 


Fad 


Thurſday, 
Nov. 16th. 


If an agent 
of the grantee 


of an annuity 


actually pay 


the conſider- 


ation money 


to the grant- 
or, that fact 


muſt be ſtated 
in the deeds 


granting the 
Annuity, 


in the other and carry her ſhare by deſcent to her heirs, I am of 


opinion that the plaintiff is entitled to our judgment. 


Per curiam, he Pooſtea to the plainift 


(a) Vid. Co. Lit. 15. 6.; and Fenk. 242. 


GLASSE againſt MouxT. | 


"HE defendant granted an annuity of 4655 to the plaintiff 

in conſideration of 3400/,, which though advanced by the 
plaintiff was in fact paid by Bunce as his agent, and ſo it was 
ſtated in the memorial. And a rule having been obtained calling 
on the plaintiff to ſhew cauſe why a warrant of attorney to con- 
feſs judgment ſhould not be delivered up to be cancelled, becauſe a 


deed of the ſame date with the warrant of attorney and given 
with it to ſecure this annuity ſtated that the conſideration money 
was paid by the plainti if (inftead of Bunce) to the defendant ; j 


Erſkine, in ſhewing cauſe againſt the rule, attempted to diſ- 


3 this caſe from thoſe of the Duke of Bolton v. Williams (4 


(a) 2 Fez, Jun, 138; ak 4 Bro, Ch, Caſ. 297. 
1 


and 


N THE mirror. YEAR OF eEOGE III, 
and I Dalmer v. Barnard (a), by obſerving that in thoſe caſes 


it was not ſtated truly in he memorials by whoſe hands the con- 


ſideration money was paid: whereas in this caſe it does appear 
on the memorial that the conſideration was paid by Bunce for the 
plaintiff; that the omiſſion of ſuch a circumſtance in the deed 
was Of leſs importance than it would be i in the memorial, becauſe 
the object of the Legiſlature in paſſing the annuity: act was to 


diſcloſe the whole tranſaction; and that the public an 4 Wi | 


portunity of conſulting the memorial and thereby knowing the 


real tranſaction, but that they had no means of knowing the con- 


tents of a private deed. 3 

Lord KENYON Ch. J. (teppiag Gibbs 4b Bayley 1 in ſupport of 
| the rule) The words of the third ſection of the annuity act require 
in poſitive terms that it ſhall be ſtated in the deed & by whom 
and on whoſe behalf the conſideration money was paid.“ There- 
fore this objection muſt prevail. Nor can this caſe be diſtinguiſhed 
on principle from the two caſes that have been referred to; 
the former of which was decided by Lord 7. Burlo te, who at firſt 


doubted of the expediency of the 20 altogether, and afterwards 
on an appeal by Lord Loughborough, to whoſe exertions the pub- 


lic are indebted for this act, and who very properly obſerved that 


a contrary deciſion would render the act nugatory. And we 


have no reluctance in determining this caſe, becauſe (as was ob- 


ſerved by my brother Greſe in Dalmer v. Barnard) if the plaintiff 


be diſſatisfred with our judgment he may ſtill bring his action 


on the deed, by which means he will have an opportunity of 


putting this queſtion on e 
Per ne 4 555 Rule abſolute (3) 


(a) Ante 105. . 
(6) See the caſe Ex parte An ſell, Bof. and 
Pull, * C. B. 63. u. 4. where Eyre, Ch. J. mori 


Wen auß Fox and ASecke 


T* trover for goods, namely, 300 yards of quilting, the de- 
fendants pleaded, firſt, not- guilty, on which iſſue was Joined; 


and ſecondly the bankruptcy of the plaintiff before the time of 


bim ſinee his bankruptcy sgeinſt all the world but his 
againſt a ſtranger, 


Vol. VII. F FH 


ſaid 105 The deed 1 RP * whom the 
. was 1 but oo the ne- 


the 


V * 5 
% 
1 
| 9 ®, 
- 
we" 4 K , 


G LASS . 
againſt 


Mount. 


Friday, 
N OV, I 7th, 


An uncertifi- 
cated bank- 
rupt has a 
right to 


goods ac- 


* quired by 


aſſigness, and d may majatain trover for them 


pom Ns, AT: po mts oh — 6 


r 8 off 
FOREST ET 


. 
Oi 


* * 
F ”*% : ; : 8 3 55 
8 « . ** 
- —— * "FO p 9 . OY * — . , — — — — — — —— — rel — — — — 2 ————— A — — 
— — : — —— eee eee eee r ˙———. Ig 5 = = 


— 2 —„— 
* EA ˖ ly; met ACTED Sons ge r age Hy a Se Mr 
PPP ²˙ↄmü. ů— .. ooo 
4 2 A . N S Ton > 20; ES? 
FOE F . (K 3 n 
2 2 „0 ——— _ — 4 SR © * — Os a” na \ 
— — _—_— — - . 2 - 2 5 8 1 
= ce \ - — 8 "FA PETS — - . 3 n 
= — = — —— — me 


E r — — 


— 2 * 
RENTS 1 


D 


F 


TY 
a . pO apes Fre 
e rr 2 


e A 
DEE — — — 


„ CE 5. <<; p 2 >. "v3 >. 
n 
a EIT Tee CESSES 


Aa 4, # ». <4 

. r Py 

=, whos , 5 9 "Pros 
— A D 2 


— 
ES erred 


* ? w ——=— x0 CAE TAE Io TE e157 
l * . — — 8 bd. 
—_ SD LY * ; ; ; * ? a PF, Pp SI. 2 OY * . 25 

5 . 7 — r r — ; QELS — . z ? ; : 
ww n a 3, 1 Heres” ne — - nt ys SL 8 ; < oy 5 . | 7 | 
. by hes a5 a 1 — . - 5 = px Ar a" 23 1 Ma Es Ok 8 Dy r 

r * R e e es a 8 py ” | 

= - 12 Q oo 206 8 b 8 Pg OTE l - " \ 

4 Y * an Bal CF OO a. Ae oe Feat, cw: Ee Ap rs W RAS * — — — CO 3 : — . — 

o \ = P_ —äDD—— — — — — na Pa r * 


— — - — — — — — — 
PFF — 5 7 « * 


DD 


2 


E 
mY — TIES bu << - o 
- G — rp 

2. SIA by 
e 
2 7 — r 
r 
e 


; CASES IN; MICHAELMAS: PERM 


1 ps Tay flated i in the, declaration, ſetting , forth Particy. 
larly the trading, petitioning | creditor s debt, bankruptey, com- 
miſſon, and the alignment of all the pling effects to the 
8 . IP | 

The plaintiff replied that afier the 3 gs 55 4 . 
was lawfully poſſeſſed of the ſaid goods &c. and was and continued 
ſo poſſeſſed thereof without any claim interruption moleſtation or 
denial of the ſaid 7. R. &c (the aſfignees) until the defendany 
took the ſaid goods &c. 


The defendants rejoined that ha plaintiff had Not ik 
his certificate. — 


To this ee there was a general demurrer. PE | 
This caſe was twice. argued, in Trinity term laſt by Be ths the 
plaintiff and Dampier. for the defendants, and now MPs _— for 


the former and Gibbs for the latter. 


Arguments for the plaintiff. —A perſon having a ſpecial property 
in goods may maintain trover for them ; an uncertificated bank 


rupt is capable of having ſpecial property; and it appears on this 
record that the plaintiff has ſuch a property in the goods in queſtion. 


That a perſon having a ſpecial property in chattels may maintain 
trover for them is a point too clear to be diſputed. Special pro- 


perty is the mere poſſeſſion of property by one with the aſſent of 
the true owner : the poſſeſſor is liable over to the perſon who has 
the abſolute property for any damage that may be done to it, and 
in reſpect of that liability he may maintain trover for it. An un- 


certificated bankrupt may be poſſeſſed of property as againſt all the 
world but his aſſignees, and may maintain either treſpaſs or trover 


for it againſt wrong doers. If it be objected that the defendant 
ought not to be ſued by the plaintiff becauſe he may alſo be ſued 


by the aſſignees, the anſwer is that a recovery in this action may 


be pleaded in bar to any action brought by the aſſignees, in the 


ſame way as ſuch a recovery by a perſon having ſpecial property 


may to an action brought by the perſon having the general property 
againſt a wrong doer. In Aſpley v. Kell (a) it was holden that a 
bankrupt might {ſell goods to a bona fide purchaſer : but he can- 
not convey a title to another unleſs he himſelf has a title; That 
caſe was recognized in Chippendale | V. Tomlinſon () by Buller J 
who explains what Lord Hardwicke meant in the caſe Ex parte 
Proudfoot, 1 Ath, 25 3. By the caſe of Chippendale v. Joni 


(a) 2 Str, 1207. 66) Co. Bank. T. 518. 


Jn 7 | it 
9 
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it appears chat an \ uncertificated bankrupt. may labour for his own | 
benefit and recover the fruits of that labour; and if he may, it is 
difficult to draw the line and allow him to receive thoſe fruits up 
to a certain amount, and no farther: whereas the doctrine, on 


which the defendants rely, would exclude him from the benefit of 
his own induſtry altogether. The plaintiff s counſel alſo cited 


Wateman (c), and Fowler v. Down (d), to ſhew that an 2 rar 
cated bankrupt may maintain trover; and they obſerved that, 

though the three former of thoſe caſes were only deciſions at 
Niſi Prius, they were recognized and adopted in the latter after 
great conſideration by the Court of Common Pleas, where this 
preciſe point was determined. 

Arguments for the de ants The « action of trover is founded 
on property either general or ſpecial; the right of property may 
be ſuch as carries with it the right of poſſeſſion. There is no pre- 
tence to ſay in this caſe that the general property is in the plaintiff; 
it is veſted in his aſſignees. Therefore if the plaintiff can recover 
at all, it muſt be on a ſuppoſed analogy between this caſe and the 
caſes of ſpecial property: but no perſon can have a ſpecial pro- 


If the plaintiff had had, .the aRual poſſeſſion of theſe goods, no one 
but the aſſignees could have claimed it: but he had parted with the 
poſſeſſion, and the defendants, in whoſe poſſeſſion the goods are, 
are anſwerable to the aſſignees. That an uncertificated bankrupt 


19 Geo. 2. c. 32. . I., that protect payments made by and to 
bankrupts after an act of bankruptcy in certain inſtances, and by 
the caſes Ex parte Proudfoot (e), Martin v. O Hara (J), Billon 
v. thde (g, Hitchin v. Campbell G), and Evans v. Mann (i); 
in the firſt of which it was ſaid by Lord Hardwicke that the future 


others it was holden that payments and a ſale by a bankrupt after 


come within either of theſe three ſtatutes. And in Webb v. 
Ward (4), where an uncertificated bankrupt was required 0 give 


(a) Eyes. Cafe. 3 vol. 170. 4 (F) Cowp. 824. 
(8) Aber 4061s fb Mo iro [Ag 1:25 a2 
(e) Peake's Caf. at N. P. 140. | ( 2 Bl. Rep 827. 
(4) Bo. & Pall. Rep. C. B. 44. (.) Conpp. 569. 
&) 1 A. i of eee 302 1237 h ene, 


ſecurity 


the caſes of Evans v. Brown (a), Silk v. Oſborne (b), Laroche v. 


perty in any thing but with the conſent of the true owner. ' 


cannot have any property of his own is proved by the three 
ſtatutes, 1 Jag, 1. c. 1.5% fot I 431 AL: e, Ls; c, i . and 


perſonal eſtate of the bankrupt! is veſted in the aſſignees, and in the 


the bankruptcy could not be ſupported, becauſe thoſe caſes did not 


4, 


— — 2 
— — —— 4 
— — — — PFE ˖ ²˙ TIT II 3 n 
— — — n r : . — 
. —— 2 > > Lo ns any. 5 - 
* — ze * <>. 4 — — £ / "= 


. 
— — — * 


1 
4 * 
8 
r ol 
[-- 
— 
0 
1 
oy 
= 
= 
IEG 
3 
3 
3 
i 
4 
_ 
wy 
Y 
" 
7 
9 
MEE 
SY 
i 
the 
fl 
K 
0 
os 
3 
1 
"by 
$ / 
9 
1 
„ 
e 
* 
14 
TRY 
N 145 
by 
h — 1 
N ol b 
„ 
oy of 
* 1 
. = 
1 „ 
. 
- 
_ 
a? 5 
q 
1 - Jie 
* 1 
„ 
1 
Thi 
"0 
75 
9 
1 
- = 
8 
0 
to 
* _ 
* 
8 
1 = 
EA 
on 3. 
4 n L 
We". 
"Rn 
9 * 
TTY 
5.55 
\ It 
ant 
n 
GET. 
mat | 
1 
* he 
4 
M4. 
34 
a, 
99 
1 iP + = 
Witt) 
5 
* „ 0 
8 k o 
. A 
504 
* 
. 1 
W 
1 
* 
er 
e 
8 \ 
1 
[2 1 
4 . 1 
fp 
4 I. 
4+ 
e 
by" 701 Ay 
e 
X 2 
* 1 
HEY 
5 1 
9 
e 
„ 
» 1+ 
7 
1 > 


2 
— 


— 
= —- 1 2 
2 e 5 7 2 2 
© a — „ oo des ta — ä — Do 
ä . oe oe en es CSI CRE Toe ,. 
— —— — - f 4 fe nt * 4 an - A ra 
— > — — — = — p 5 — —— — 
N r — oy — - moron —— png — 8 - 
of -6 ——— * * 2 — K "Rok, Rat 5 — —_— = =_ : 
— nn - — = . —— — ͤÄ——— Lo SE os A — — 
„„ ˙ UA... . ig niet —— 5 — — : 
— eG. nA r 
r 
rere. 


— 
rr Se RT — I — — 2 Ar — - — K 
3 — — . LO I" . — 
— * - < * 
2 2 3 : . - Y 9 4 i 
RA 3 a — * 


90 5 
* — 
it 7 5 
1 
79 
i 
+ "8 
1 


Wands 


394 CASES IN MICHAELMAS TERM - 


1797. ſecurity for the colts in an action of trover brought by him, 
FT Lord Kenyon recognized the general principle that“ an uncertificat 
A 70 . ed bankrupt cannot have any property of his own.” The policy 
of the bankrupt laws is that a bankrupt: ſhall not carry on 

any trade before he obtains his certificate : he is put-in the power 
of his creditors; and it depends on them whether they will con. 
ſent to his carrying on trade again. But whatever may be the 
caſe of a bankrupt in ſome ſituations, it does not appear on theſe 
pleadings that this plaintiff can ſupport his action. It is trover 
for goods, in which he alleged, as he was bound to do, that he 
was not only poſſeſſed of the goods in ne but poſſeſſed of 
them as of his own goods, The plea gives an anſwer to that 
general title, by ſhewing that the plaintiff is incapable of having 
any property inaſmuch as all his effects were conveyed under the 
bankrupt laws to his aſſignees. To this the plaintiff replies (not 
that he held this property in truſt for any other perſon, for then 
it would not have paſſed under the aſſignment, nor that it was 
procured by the produce. of his own labour, for then it would 
have fallen within the caſe of Chippendale v. Tomlinſon, nor that he 
held it with the permiſſion and conſent of the aſſignees, for then 
he would have had a ſpecial property in the goods, but) that he was 
lawfully poſſeſed of the goods without the' claim or interruption 
of the aſſignees, not even ſaying that they knew it. But this 
leaves the queſtion of property untouched : he was bound to ſhew 
poſſeſſion and property ; the property was denied i in the plea, not 
the poſſeſſion, and therefore he ſhould have ſhewa the property 
in himſelf in the replication : but he has not aſſerted his pro- 
perty which was denied in the plea, but merely re-aſſerted his 
| Poſſeſſion which the plea admitted. The general allegation in the 
replication that the plaintiff was /awfwlly poſſeſſed of theſe goods 
is inſufficient ; he ſhould have ſhewn that he was in a ſituation 
to have a legal title to them. The right of a bankrupt to receive 
the fruits of his own labour to any extent is not diſputed by the 
defendants in this caſe: but as that is an excepted caſe, if it be 
the foundation of the plaintiff's title, he ſhould have replied 
that the goods in queſtion were procured by his own labour. In 
trover the plaintiff can only recover on the ſtrength of his own 
title; a declaration merely Rating poſſeſſion i in the plaintiff would 
have been inſufficient z and this replication, which only reſts on 
poſſeſſion, is equally bad, the title having been denied by the plea. 


Nor is this a ſingular caſe in which the plaintiff mult recover 2 
he 
5 


hd 
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che ſtrength - of his own title without regard to the defendant's 8 


right: it is a ſufficient anſwer! to be given by a defendant in an 
ejectment, w who has no title himſelf, to ſhew a title in a third 
perſon, | or even a term outſtanding in a truſtee. [Lord KERN TON 
Fo Wa But that muſt be an udſatisfied term, otherwiſe the 
jury wil preſume it to have been ſarrendered.] With regard 
to the caſes on which the plaintiff relies, three of them are 
only deciſions at niſi prius; in one of them the property hall 
been purchaſed with the earnings of the. bankrupt, and there- 
fore it came within, the caſe of Chippendale v. 7. omlinſon ; and 
in another both parties claimed under the bankrupt by dif- 
ferent conveyances. | The. caſe of Chippendale v. Tomlinſon is 
rather an authority for the defendants; - becauſe that was decided 
not on the general ground that an uncertificated bankrupt could 
have property of his own, but on the ground of that being an ex- 
ception from the general rule. And the caſe of Aſbley v. Kell 
cannot be ſuſ ported as law : it was there holden that though 
under the ſtat. 5 Geo. 5 c. 30. the future effects of a bankrupt 
againſt whom two commiſſions have iſſued were liable to be ſeized 
for the benefit of the creditors, yet the bankrupt had in the mean 
time ſuch a property in them — enabled him 7o ell to a 'bonk fide 
purchaſer; by which it muſt be underſtood that a purchaſer. with- 
out notice of the bankruptcy would gain by ſuch ſale a title againſt 
the «creditors. But there is no reaſon why: a bond fide purchaſer 
after two commiſſions iſſued ſhould be 3 in a better ſituation than a 
bonà fide purchaſer after a ſecret act of bankruptcy and before a 
commiſſion iſſued ; in which caſe Lord Hardwicke ſaid in Billon V. 
Hyde (a) that “ a ſale of the goods of the bankrupt after an act 
of bankruptcy committed is a ſale of the property of the aſſignees, 
for which tuey may maintain trover.” The ſame doctrine is 
eſtabliſhed in Kztchin v. Campbell, 2 Bl. Rep. 829. The Legiſla- 
ture has relaxed the hardſhip of this rule in the caſe of payment 
of money to the bankrupt by ſtat. 1 Jac. 1. C. 1 5. ov 2 14.3 in the 
caſe of a purchaſer by 21 Fac. 1. c. 19. / 14.; and in the caſe 
of payments by the bankrupt in two particular inſtances by the 


tat. 19 Geo. 2. c. 32. / 1. Then it ſeems ſtrange to ſay that a 
ſale by a bankrupt after a commiſſion. ifſued is good, when a ſale 


by him before a commiſſion ne an act of parliament t to 
protect it. | Wong” 


4 


* 1 
n 


. 1 (a) 1 Vex. 328. 
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In i} it was ſaid that it vas not neoeſſary for the Plaintiff 
in his replication to ſhew that this was one of the excepted caſes; 
but that if the principle, for which the defendants contended, were 
well founded, the plea itself ould Hive tiegatived thoſe creep. 
tions; and that the ples could not be n on K accollnt of 


that omiſſion. 1" | 
Lord Kenyon Ch. J. 1 cannot commend che made in which 
this queſtion is brought before the Court, ſince the whole merits of 


the caſe might have been gone into on the general iſſue: whereas here 
the defendants have, in addition to the plea of not guilty, pleaded 


a ſpecial plea which would have been bad on a ſpecial demurrer, 


and which will be attended with additional expence to the FR | 


I will deliver this caſe in the outſet from one of the argu- 
ments urged on the part of the defendants. 1 admit 1 1n general 
the propriety of arguing by analogy tb caſes of real property: 
but this caſe can never be compared to caſes reſpeQing real 
property, 'unleſs it can be ſhewn that a ſpecial property may 
be recovered in ejectment while the abſolute legal property re- 
mains in ſome other perſon. The immediate right to real pro- 
perty mult be veſted in one perſon only; whereas a ſpecial pro- 
perty in the caſe of perſonalty may be in one, as in che inſtance 
of carriers, while the abſolute right to it may exiſt in another. 
When a competition ariſes between thoſe two perſons the right of 
the latter muſt prevail: but as againſt All other perſons a ſpecial 
property is ſufficient. Now here it ſeems to be admitted that an 


uncertificated bankrupt may go to market with goods in his 


poſſeſſion and transfer the property to any other perſon; then he 


muſt have in ſome degree a ſpecial property in them again every 


one but his aſſignees. Let us ſee how this caſe appears on the 
pleadings ; ; the plaintiff claims the goods in queſtion, alleging that 


he was poſſeſſed of them as of his own proper goods; the de- 


fendants in anſwer, ſay that they cannot be the goods of the plaintiff 
becauſe he (the plaintiff) was a bankrupt and that all his effects 


had been aſſigned to the aſſignees under the commiſſion ;' and as 
far as reſpected the property at the time of the bankruptcy there 
is no doubt but that it all paſſed under the aſſignment: but the 


plaintiff replies that ſince his bankruptcy he has acquired theſe 


goods and that he is now laufully poſſeſſed of them. And why 
may he not be lawfully poſſeſſed of them, though acquired ſince 


4 
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his ba bankruptcy?” Tt 18 admitted that if they were the Geri or 
his earnings Aid labour he may be. The plaintiff 1 1s poſſeſſed. of 
theſe goods, and prima facie the poſſeſſor of perſonal property is 
the Owner of them; that which the defendants ſtated in their plea, 
in anſwer to the phainttf s 8 claim, did not conclude the queſtion, 
and the replication explains the whole. Therefore on principle, 
and without advetting to the authorities alluded to, I am of opi- 
nion that nobody has a right to take this property from the bank- 
rupt but thoſe who regularly” claim under the commiſſion. With 
regard to the authorities; 1 certainly mould not rely on the 
caſes decided before me at niſi prius, but thoſe caſes have been 
ſince recogniſed in the late caſe in the Court of Common Pleas; 5 
and I ſubſcribe to the opinion given by that Court that the bank- 
rupt has a right to theſe goods againſt the defendants who are 
wrong doers. Convenience and ſound poliey alſo require a ſimilar 
decifion. If the plaintiff had brought an action of treſpaſs inſtead 
of trover, his poſſeſſion would have entitled him to recover againſt 
a wrong deer; and the form of the action cannot alter the law. 
But, according to the defendants' argument, if the bankrupt gets 
poſſeſſion -of goods ſubſequent to his bankruptcy, it is an invita- 
tion to all the world to ſcramble for the poſſeſſion of them, though 
the aſſignees do not chooſe to diſpute the queſtion with the bank- 
rupt. Therefore on principle, on the authority of decided caſes, 
and on the grounds of policy and convenience, I am 1 of opinion 
that this action may be maintained, 

AsHnuRsST J. It appears to me that the ſpecial plea is unne- 
ceſſary, and that the rejoinder is frivolous. There was no occa- 
ſion for this plea, ſince the whole caſe would have been open to 
the defendants on the general iſſue. To this plea however the 
Plaintiff replied that he was lawfully poſſeſſed of theſe goods; 
againſt a wrong doer i it is not neceſſary to ſet out a title, a lawful 
poſſeſſion is ſufficient. In anſwer to. this the defendants lay that 
the plaintiff was an uncertificated bankrupt: but what then? If the 
Plaintiff were lawfully poſſeſſed of theſe goods, and the aſſiguees 
do not conteſt the matter with him, a wrong doer cannot retaia the 
poſſeſſion of them from him. I take the general rule to be that 
a bankrupt has a right againſt all perſons but the aſſignees: here 


a lawful polleſſion i in him 1 is admitted, and that is ſufficient againſt 
wrong doers. t 
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Grosz J. I have no objection to Wer TRY the queſtion as 
raiſed by theſe pleadings that the defendants wiſhed to agitate, 


9 namely, 
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8 whether the phintiff has: ſuch, A, property in theſe goods 
as will entitle him to maintain an action of troyer, for them? - "© 
That leads. us to conſider the ſituation. of an uneertißcated bank- 
rupt and that of his creditors as to. the goods. of which the bank. 
rupt is poſſeſſed ſubſequent. to his bankruptcy. | The creditors. who 
have not reels 20%. in the pant We Fallen to Feceive 1 f. 


r 


Ho alfignees But + hp 8 NS a Bk not aſlg ignecs, . no 
Property in goods acquired by the bankrupt after his bankruptey; 
if they take them, they are treſpaſſers. If ſuch goods be ſtolen 
from the bankrupt, it may be alleged in an indictment for, the 
felony that they. were his property, If he ſell them, he may re- 
ceive the money for them; and if they be pawned by him, he 
may redeem them on rendering the money for Which they were 
pledged. In the caſe of Fowler v. Down Mr. J. Heath very ac- 
curately ſtated that an uncertificated bankrupt * 85 has, A defeaſible 
property, which none but the aflignees can defeat,” And he 
compared his ſituation to that of an alien who may / purchaſe lands 
and maintain an action for them if the Crown do. not. interpoſe, 
So here, he may maintain trover; and if he could not, all the in- 
conveniences ſuggeſted by Lord Kenyon would probably enſue, 
Therefore as well on the authority of the, caſe lately decided i in 
the Court of Common Pleas as of the other caſes cited 1 thiok 
that this action is maintainable. | | 
LAWRENCE J. In order to maintain an aQtion of trover it is 
neceſſary that the plaintiff ſhould have either the abſolute or a ſpe- 
cial property in the goods that are the ſubject of the action: he 
need not have both ; either the one or the other is ſufficient. 
Abſolnte property is "4.4 one, having the poſſeſſion of chattels, 
has alſo the excluſive right to enjoy them, and which can only be 
defeated by ſome act of his own. Special property 1 is where he, 
who has the polleſſion, holds them ſubject to the claims of other 
perſons. There may be ſpecial property in various inſtances. 
There may be ſpecial property without poſſeſſion; or there may be 
ſpecial property, ariſing imply out of a lawful poſſeſſion, and 
which ceales when the true owner appears. Such was the caſe of | 
Armory v. Delamirie, 1 Sir..504., where a chimney ſweeper' 8 boy, 
having found a jewel, carried it to a goldſmith to. know what it 
was, who refuſed to return it ; and it was holden that though che 


plaintiff did not by ſuch finding acquire 7 an abſolute property, yet 


he had ſuch a property as would enable him to keep it Ng 
u 
15 
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put the; rightfal-ownery and-conſequently that he might maintain 1797. 
trover for ivagaioRt the gold{mith, who was a wrong doer.. . Now Wiz 
TIT On WIN COT ning hs ek. of 
- Here the plaintiff ſays that he was poſſeſſed of theſe goods, to 

«which the defendants plead that the plaintiff is a bankrupt. and 

that all his effects are veſted in his aſſignees: and 1 cannot agree 

with the plaintiff's counſel that the plea ſhould have gone farther 

and ſhewn that this was not one of the caſes in which a bankrupt 

may h ave property; the plea ſtates generally that the property Was . 
out of the plaintiff. But for the ſame reaſon I think it was ſuffi- 

cient for the plaintiff in his replication” to ſhew a right to the 

goods, which he has done by alleging that he “ became lawfully 

poſſeſſed of them ſince the bankruptcy, and that he has kept 

them without any claim interruption moleſtation or denial of the 
allignees. T agree with the defendant's'counſel that it is not 

ſufficient to ſtate in a declaration in trover that the plaintiff is 
poſſeſſed, without adding that the property of the goods is in him: 

but it was not neceſſary to repeat in this replication that the pro- 

perty was in tlie plaintiff, ſince the replication ſhews thoſe circum- 

ſtances, in anſwer to the plea, from which the law will infer a 

ſpecial property in him, ſuch a property as enables him to main- 
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Goopr1TLE, on the Demiſe of Hoxrozp and others ie, 
1 8 | . as Fa STARTS ba 6 n Vo. 10t 
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(In Error from the Court of Comnion Pleas.) 


E JECTMENT for the manors of Stanford, Meſterhill, and Stormeſ- 2 8 in 
worth, and for certain meſſuages and lands lying within the riage articles, 
. | 8 g 14 8 1 | LN R Us 8 4 - Agreed to lets 
pariſh of Stanford in the county of Leicgſter, which were ſeverally TE ne 

PPC | of Te ONT oe ER. 8 | 1 | C CY” ſo as to ſe- 

laid upon the demiſe of R. Holford and Thomas Clarke Jervoiſe . 


the firſt count, and upon the demiſe of Sir C. Cave Bart. in the fended wife's 


jointure, and 


ſecond count, and alſo for the manors of Swigford and South the portions 
CCC % annie nds Era, of younger 
eo 55 . 2 children, and 
ſubject thereto upon his eldeſt ſon in tail male; then be deviſed thoſe eſtates in fee, in ca/e he had no 
ue and ſubject to any jointure he might make; and afterwards conveyed them by leaſe and releaſe to 
truſtees and their heirs in purſuance of the articles, in truſt for himſelf in fee till the marriape, and af- 
terwards for the various purpoſes of the marriage articles, and for default of iſſue of the marriage, and 
ſubject to a term for ſecuting the jointure, to the uſe of himſelf in fee: he afterwards married and 
viſed, operated as a revocation of the will, though be took back a fee by the ſame inſtrument, and 
though it was conſiſtent: with the proviſions of the will; and that it made no difference that with re- 
ſpect to one of the eſtates the conveyance in fee to the truſtees was merely for the purpoſe of creating a 
term to ſecure his wife's Jointure, and the ſettlor took back the fee again ſabject to that term. 
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died without iffue :—held that the deed of ſettlement, whereby he departed with the whole eſtate de- i 
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againſt 
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K* [worth, arid: for certain rhefſuages and lands within the patiſhes 


of Swinford and South Kilzworth in theſame county, upon the ſame 
ſeveral demiſes, in two other counts. At the ris 4 ee I 


was found in ſubſtance as follows. 


Sir T. Cave Bart. being ſeiſed in fee of the « manots vor . 
We efterbill and Stormeſworth and of the premiſes mentioned'in the: 
two firſt counts, and alſo of the manors of Swinford- and South 


Kilworth and of. the other premiſes mentioned in the two laſt 


counts, he and the Earl of Harborough on the 13th December 


1790, in contemplation of an intended marriage between Sir T, | 


Gave and Lady Lucy Sherrard daughter of the ſaid Earl, entered 
into articles. of OOO, RIO "ns Tat, * © that Fe, 


47 *; Fw 


her,r marriage «portion amount to ee and chat the fame Gould 


be paid and ſecured as under mentioned, (viz.). that he would pay 


down upon the marriage 20,000 J., -and-lecure the remainder upon 
his real eſtate t2 be paid upon his deceale, Sir 7. Cave agreed on 
his part to apply a ſufficient part of the fortune which he received 


upon the marriage in diſcharging a mortgage of 14. 500 J. upon 


his eſtate. at South Kilworth and Stoinford, and to ſettle the ſaid 
eſtate ſq as to ſecure to Lady Lucy a jointure thereout of 1400/. 
per annum clear for her life, to commence from Sir T. Caves de- 


ceaſe,” alſo to ſecure to Lady Lucy out of his Stanford eſtate an 
additional jointure of 600 J. per annum clear to commence from 
the death of the ſurvivor of Sir 7. Cave and Lady Cave his 


mother; alſo to make a proviſion out of the faid eſtate at Stanford, 


tor ſecuring to the younger children of the marriage the under- 


mentioned portions (vis. ) If only one, the ſum of 1 * Ol i if 


two or more the ſum of 20, oJ. in equal ſhares. And in caſe 


Lord Harborongb paid down more than 19,000 J. Sir . Cave. 
agreed to apply the overplus towards diſcharging an incumbrance 
upon his Stanford eſtate of 1 1,0001., and that the remainder. of 
the ſaid 30,000 J. when paid ſhould be applied to the like purpoſe. 


Sir T. Cave alſo agreed to ſettle his Stanford eſtate ſubject to the 
preſent Lady Cave's jointure, and the reverſionary jointure to Lady 
Lucy, and the portions to the younger children, as above men- 
tioned, upon his eldeſt ſon and his heirs male in ſtrict ſettlement." 


Sir 7. Cave afterwards on 13th March 1791 duly made and pub- 


liſhed his will, whereby, in caſe he ſhould happen to die without 


leaving any iſſue of his body living at his deceaſe, he deviſed all his 
manors of Stanford, Weſterbill,-and Stormefworth, and all his meſ- 
dang and lands &c, at e Downlon, Wa and Stormeſ- 


- avonth, 


3 


. 1 


IN TAB © THIRTY.EIQHTH YEAR OF GEORGE In. 4⁰¹ 


uorth, (being the manors and premiſes mentioned in the two 
firſt gots and alſo all thoſe his manors of, Stoinford. and all; 5 LE 
his meſſuages lands Ke in Sauigford and South Kilworth, (being Cru. 
the manors and premiſes mentioned 4 in the two laſt counts,) and: 
all other his real eſtate whatſo Oe ver and vhereſoever 7 ſubject Never 
the ] eſs 40 fuch Jointure or Jointares as be. might thereby make upon the 
woman he might. happen to marry, ) unto R. Holford and 7. Clarke | 
Fervviſe their executors & for the term of 500 years, upon 
the truſts thereinafter declared; and upon the determination of the 
ſaid term of 500 years and ſubject thereto he gave and deviſed all 
his ſaid manors meſſuages &c and real eſtate whatſoever to his 
uncle the Reverend Charles Cave for life, remainder to-truſtees to 
preſerve contingent. remainders, remainder to the firſt and other 
ſons of the ſaid Charles Cave ſucceſſively: in tail male, with divers 
remainders over; remainder to his own right heirs for ever. He 
then declared the truſt of the term for 500 years to be to raiſe by 
mortgage ſale or otherwiſe of the eſtates compriſed in the ſaid 
term after his deceaſe 20,0007. to be divided amongſt certain re- 
lations. Afterwards MF Inflentuares of leaſe and range of ag 2 n 
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fee in ws of the ps ay eſtate  ſubjet to an annuity or 
1400 J. payable to his mother Lady Serah Cave for her life, and 
alſo to two terms of 200, and 1090 years;then veſted in R. G6 ling 
for ſecuring two ſeveral ſums of GO and 5000 J. with intereſt, 
and reciting the intended marriage between Sir . Cave and Lady 
Lucy, and that Lady Lucy was poſſeſſed of 4.500 J. and reciting the 
articles of agreement before mentioned between Sir T. Cave and 
Lord Harborough, it was by the ſaid indenture of releaſe witneſſed 
that in conſideration of the intended marriage and of 4.500/, paid 


to Sir T. Cave by Lady Lucy, and alſo of 14, 500 l., paid to Sir 
T. Cave by the Earl of Harborough, and alſo of the two ſums of. 
G0 J. and 5 ooo J. thereinafter covenanted to be paid by the 


Earl of Harborough to N. Goſling in diſcharge of the mort 7 
gage incumbrances affecting the lands to be releaſed, and for © 
making a jointure and proviſion for Lady Lucy and the iſſue of 


the marriage, and for ſettling the Stanford eſtate (in the two firſt 
counts mentioned) to the ſeveral uſes and truſts thereinafter de- 
clared, Sir T. Cave conveyed to truſtees the Stanford eſtate (in 
the two firſt counts mentioned) to hold to them and their heirs, 1 to 
the uſe and intent that Lady Sarah Cave might receive her an- 
Auity of 14994 for her lie, and ae thereto and to the two 
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o the uſe of the truſtees for c 99 years upon the truſts "after met 
a and ſubject thereto to the uſe of Sir T. Cave for lift, Ne 
mainder to truſtees to preſerve contingent” remainders, remaltder 
as to part of the eſtate to the uſe of Lady Lucy in caſe the ſurvived 
Sir Thomas Cave and his mother, to receive an annuity there 
of 600 /. for her life in bar of dower; and as to the ſaid land; 
&c. and premiſes charged with the ſaid annuity of e 50 J. to Lady 
Lucy after the deceaſe of Sir T. Cave to the uſe of the truſtets 
for a term of O years upon the truſts after mentioned, and as 
to all the other premiſes thereby releaſed; net compriſed”; in the 
term of 500 years, to· the uſe of 'the"fruſtees for the term of 1000 
years on the truſts aftermentioned, and ſubject to thoſe terms, ag 
to all che premiſes, to the uſe of the firſt and other ſons of the 
marriage ſucceſſively in tail male, and for default of ſuch iffue to 
the uſe of Sir T. Cave in fee. The truſt of the term of 99 years 
was declared to be for-payment of the intereſt on the two mort- 
gages to R. Ggſling during Lord Harborough's s life. The truſt 
of the term of 500 years was declared to be for ſecuring the an- ; 
nyity of 600 J. to Lady Lucy when it ſhould become due. And 
the truſt of the term of 1000 years was declared to be for the 
payment of the flipulated portions of younger children of 
the marriage; with a proviſo that in caſe Sir T. Cave ſhould 
outlive Lady Lucy, - he might charge the premiſes compriſed 
in the term of Foo years with an annuity of Fool. to any 
ſubſequent wife. Then followed covenants by Lord Harborough 
in purſuance of the articles before mentioned for ſecuring and 
raiſing the reſidue of the 20, 00 J. the portion of Lady Lucy. The 
ſpecial verdict then ſtated other indentures of leaſe and releaſe of 
the ſame 25th and 26th May of the premiſes mentioned in the 
two laſt counts compriſing the eſtates of Swinford and. South il. 
worth ; whereby, after reciting as was before recited, Sir T. Cave for 
the conſiderations before expreſſed conveyed to the fame truſtees and 
their heirs thoſe eſtates to the uſe of himſelf in fee until the mar- 
riage, and after that, to the uſe and intent that Lady Lucy in caſe 
ſhe ſurvived. him ſhould* receive the annuity of 1400 J. for her 
life; and after the deceaſe of Sir T. Cave to the uſe of the ſaid 
truſtees for a term of 500 years upon the truſts after mentioned, 
and after the determination thereof to the uſe of Sir T. Gave in 
fee; which truſt of the term for 500 years was declared to be for 


ſecuring Lady Lucys annuity of 1400 J. The ſpecial verdict then 
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ä the intended. marriage. took eſſect on the 2d June 1791, 1797» 
and that Sir NC died on the: 3 Fth. Nana TY bs: without. Pg -4 
leaving any iſſue, and that · Sar ab” Qtenay, wife of the defendant, 8 
. the ſiſter and heir at law of Sir T. Cave. It then . the 
entry of the leſſors of che: plaintiff, the demiſe, and ouſter. | 
Upon this verdict judgment was given for the defendant bon ah! 
Court ef Common Pleas ; that Court being unanimouſly of opinion 
that the will had no aperation with reſpect to the:Stanford eſtate, 
and three Judges being of the ſame opinion with reſpect to the 
Swinford eſtate; againſt the opinion of the Lord Chief Juſtice, 
This caſe was argued firſt in Eater term laſt by Milliamt 
Serjt. for the leſſors of the plaintiff and Perceval for the defendant, 
and now in this term by Bakguy. for the leflors of the plaintiff and 
Gibbs for the defendant; the queſtion being whether Sir Thomas 
Cave's will was revoked, or whether more properly it was ren- 
dered of no effect, by the: ſubſequent:deeds-of ſetilement. 
For the leſſors of the plaintiff it Was argued that there was ne 
revocation of the will. This caſe, they ſaid, was diſtinguiſhable 
from every other where an implied revocation had been helden. 
It is not a deviſe of a reverſion ſubject to a particular eſtate, but 
in the nature of a contingent, deviſe, to take effect only on the 
condition of the deviſor's dying without iſſue, and ſudje& to 
2 power of jointuring. This appears on adverting to the ſeveral 
diſpoſitions of the property. made. by the reſpective igſtruments, 
By the articles of agreement Sir 7. Cav ve Was. to ſettle his South i 
Kilworth and Swinford eftate ſo as to ſecure to Lady Lacy a join= 
ture of 14.00/: per. aunum after his deceaſe, and a further jointure 
of 6001. per. annum after the « death of him and Bis mother out of 


Tr 9 


the Sanford. eſtate; which latter was a alſo to be ſettled. upon the. 
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charged with the Portions, of younger. children. If therefore he, 
had a ſon, it would be out of his payer conſiſtently, with the; 
articles to deviſe/the Stanford, eftate, or if daughters, they and all. 
Younger children were to have their portions carved aut of the 
ſame eſtate. And therefore it was that in his will, be deviſed 
chis eſtate in gaſe be /bould happen to die without. leaving, any Mie; 
and he deviſed this and all his other eſtates /xbje@ to the power of 
jeinturing, Then the deeds of ſettlement which purſue and con · 
xm the articles are not inconſiſtent, with that diſpoſition; for they 
provide for A different event, namely that. of his having iſſue, in 
default of which only his will was to take effect, nd they 
Vol. vn. „„ | ſecure 
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e d out of tlie pe It appears the | 
of making his will the deviſor ha bit in conteraplation--that 
the diſpoſition contained” in it ſhould not interfere with the 
articles, and that thoſe articles were to be | carried into elfe 
by the ſubſequent ſettlement: then the ſeveral Anftruments are 

connected and may well ſtand together; and the reſult? is this, 
an if he had no iſſue his will was to ſpeak, if he married and 
had iſſue then the ſettlement was to ſpeak. Aud though the 
Court cangot-lobk! to any /parot evidence of the deviſor's intent to 
conſtriethis'iwill, yet fp far as that intent is to be collected from 
the: will ittelf and bro che inſtruments to Which it refers, 
they are boynd: to give it, effect. But it is contended becauſe 
by the deeds” of ſettlenient made after the will the whole eſtate 


thereby deviſech was conveyed Gut: of the deviſor, that there is a 


ſtri c rule. of law operating iu this caſe; to defeat chte will, which 


cannot! be eöntroled by any intent to the contrary; | But though 
in point of form the eſtate was eonveyed to truſtees, yet they had 
no ſeiſin in fag; for the conveyance to the uſe af Himſelf before 
the marriage Was exactly 'the ſame eſtäte which he Had before; 
he was fill in of the old uſe; and the -ofily” operative part 
of the ſettlement is tliat which conveys the eſtäte to [the uſes 
mentioned in thè articles in an event in whidh"the! wilt was 

to have nd operation. Bro. Abr. tit. Done el Remainder, pl. 1%. 
fhews what" idea prevailed ſoon after the intrbduaten - of aſk 
Was a _w_ fakes 36 hoes 2 B. tim f ORR. ID f 


11 


4 feolfuient to the uſe 917 5 bat ashes of th boa; 
td the ufe' of che right Heirs of the feoffor ; I thete 1. lee flaiß le 


in the uſe never was but of the feoffor,” and*this-i8" a? deten 


the uſe, and not a remainder; quod nota.” With" this agrees 
Bingham 's'caſe, 2 Co. 91. B. and Fenwick v. Myrford, and the Karl 


of Bedford's caſe, there cited. And it makes nd difference whe- 


ther the üſe is reſerved, or whether: it refults“ by implication 


of law. 20652 v. Burton, Salk. 5go. and Martin. ruin, 


ante, 5 vol. 10% 1. Very little is to be found in the” bock 


upon the ſubject of revocation of wills" befbte the ſtatute of 
NM. 44 Eu. g. 33. ., ed. 


i; * 143. . At that time the mode ef n 
1 * 4" 7 by 


| * 


Jocation of . Wan the febffment 1 a direct 
alienation of the land deviſedz and the party taking back the land 


again by re-feoffinent muſt take a new eſtate by purchaſe, which 


conſequemtly could not paſs under: the former will. Then came 


the ſtatute of Uſes (a); after which and before conveyances by 


leaſe and releaſe were invented the common mode of conveyance 
was by feoffment to uſes . The: firſt caſe was that of Montague 
l Fefferies, M. 38 & 39 Elis. (5), where it was holden that 


eee 
againſt 
"OTwar. 


jf a man deviſe Blackacre to J. S. in fee, and afterwards ' upon 


a marriage between him and A. covenant to make à feoffinent 
of it to the uſe of HS in fee, remainder to his wife for life, 


remainder in fee to his right heirs, and afterwards he makes 


a feoffment ee 3 8 this is a fevocation of the will 


for the eſtate for life of the wife, yet it is no revocation as to the 


fee; although he made a feoffment in fee to the feaffees, ant 


limited the remainder to his own right heirs; for this is only 
his old reverſion without any. alteration; So far the deciſion of 
the Court is againſt the revocation, where tlie party notwithſtanding 

the ſubſequent conveyance! is ĩm of the old uſe. It is true indeed 


that Rolle himſelf denies that caſe to be law; 0 thinks it would 


be a revocation, becauſe it appeared to be the intent of the party 


to have the eſtate by the mew limitation. Aud ſo he lays dowa 


the rule in another paſſage {ch}, yet, he adds, that the cohtrary wits 
decided by Popham in therivaſe before referred toi 1 Ifahis Were 
now to be argbed as a tlew| point, it would be! enough to! ſay 
that-though ſuck! was the opition of 4 :grent lawyer yet the 
Court'- adjudged! otherwiſez and the reaſen given hy him forth 
opinion is merely” artificial" and contiaty: to the Eng Erin 
oft caſes.” But admittfüg the law to he ac ſtated by Nhl, it will 


not apply toi chgichſe; beraufe here the will aid the dees afe 


conſiſtent ufo the face of them tlie ohe was tô Operate in otte 
event, the otffefs in another. The whole: doctrink⸗gbedlupoiv at 
intent to revoke either expreſſed or glecefferily tobe bmplicct hy 


law from tlie iflcenſiſtency of the two diſpolitions. !! Whereas here 


not only the iniftrtiments are Hotc IncolGAeht, buſt! the“ will refs 
to and confirinssthie artleles; and: che iſckelemnentrie made ifs pur- 


Tuaice of thoſe afticles; and therefore there is ali expref intent tn 


os Weir that Me, one Mond ack be A :Feyocatign f the cher. 
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intent. Upon the ſame principle incomplete: ;conveyanees.; = 
put as inſtanees of implied revocations; and with Propriety a 
. ſuch an intention 48 to be preſumed in the particular caſes. 80 in 
_Difter v. Diſter (a), where tenant in tail by bargain and ſale con- 

veyed away his land to make a tenant to the præcipe and after 
wards ſuffered a recovery to the uſe of himſelf in fee, it wa; 
Holden a revocation of a prior will, becauſe he thereby acquired 

a different eftate from what he had in him before, and chat pro. 
perly ſo on one or other of two grounds; for firſt,” -[uppoling be 

had not the reverſion 1 in fee in him at the time of making his 
will, he had not even a deviſable eſtate; and it is clear upon the 
authority of Swift v. Roberts (b) that he could not by the ſub- 
ſequent acquiſition of the abſolute fee make good a prior deviſe 
of it: but ſecondly, ſuppoſing he had the immediate reverfion 
in fee at the time, then by the recovery he deſtroyed that very 
fee which he had before deviſed. 'The i caſe of Marwood x. 

Turner (c) went on that ground. To conſider the caſes' prin- 
cipally relied” on by the defendant; the firſt is Lord Lincoln's 

caſe (4); he being ſeiſed in fee, and having made his will, after- 
wards in contemplation of a marriage, which never tock eſſed, 

by leaſe and releaſe conveyed his eſtate to truſtees and their heirs 
to the uſe of himſelf in fee till che marriage, then as to part in 
truſt for his intended wife in fee, and as to the reſidue In truſt to 
ſell and with the produce to diſincumber the other part, and the 
ſurplus to go to his: executors. By that conveyance he gained 
A. baſe fee, and ſo took back a different eſtate from what he had 
before, and therefore it was holden a revocation. But that was 
not the only alteration; for if the marriage had taken place, the 
lady was to have had a part of the deviſed eſtate in fee; with a 
power of appointment of the ſurplus reſerved to him by his bof 
will, which had evident reference to a future diſpoſition, and 
plainly ſhewed an intent to revoke the will he had made. The 
deeds and the will therefore were not conſiſtent as they are in 
this caſe; Lord Lincoln at the time of making his will had not 
his marriage in contemplatien, or che ſubſequent diſpoſition of 
his eſtate in conſequence thereof; but the will and the deeds are 
directly repugnant to each other: | whereas, here they; were meant 


© (a) 3 Lev. 106. 8. o. fer du 11 Mad. | | (9: 4p. Ws: 163. 3 e 25 800 
45758. (4) . P. C. 154. . c, "a 
03 . b. 411. and 2 Freem. 202, 5 56.04 
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t6 fland together. The only point of ſitnillütude between the two | 


caſes. is, that in both the parties took back an eſtate to them and 


their heirs til the marriage: : but in Lord Lincoln s caſe as the 
marriage did not take effect he died ſeiſed of that baſe fee which 


was a different eſtate from that which he had deviſed; whereas 
here the baſe fee Was put an end to' by the marriage, which remitted 


Sir 7. Cave to his old eſtate, ſuppoſing it to have ever been out 


of bim for an inſtant. And this is like the caſe put by Lord Holt in 


1 


r 
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Buckinhbam v. Cook {a), that if a man is diſſeiſed and afterwards ' 


deviſes, and then enters aud dies, the entry remits him to his 
former eſtate. The next is the caſe or, Arthur V. Bokenbam (0), 


144 


Lord ch. k Tre revor 18 1 1 Lg aid, « JU As law 
requires A continuance of the ſame intereſt that the deviſor had 


at the time of making the will to remain unaltered even to 


the time of his death; for that any even the leaſt. alteration of this 
intereſt is an actual revocation. of .the will.” But the inſtances 
put by him do net ſupport ſo general a poſition: they are thoſe of 
tenant in tail obtaining the fee ſimple by fine and recovery, and 
tenant in fee enfeoffing another to the uſe of himſelf in fee. 
And fo, (ays he,) it was adjudged | in Lord Lincoln's caſe, though 
0 fo ſmall an alteration was in the eſtate.” But nothing of that 
kind appears in the deciſion of Lord Lincoln's caſe, where the 
alteration made was very conſiderable, and ſhewed an intention to 
revoke; 3 as in Pollen v. Huband (c), which was properly holden a 
revocation, becauſe by the deed of releaſe the deviſor did not 
take back the ſame fee, but merely a power of appointment 
by deed or will, evidently. referring to a future will to be made. 
The next caſe principally relied on is that of Parſons v. Free- 


nan (a). There Freeman, being entitled by marriage articles to 


an equitable eſtate in fee in conſequence of his promiſing to 
do certain acts for his wife's benefit, deviſed the ſame; but 
afterwards failing to perform his part came to a new agreement” 
with his wife, in conſequence of which they ſuffered a recovery 
of her eſtate and ſettled it to different uſes, he taking the eſtate 
ſubject to their joint appointment inſtead of an abſolute fee. 
There is no reſemblance therefore between that caſe and the preſent 


3 the pruncipet Fei decided: But Lord iardwicke there - 


(a) HolPs.R. 252. 5 (e) 1 Eg. Ca. Abr. 4122 
= 11 Mod. 1578. Fitzg."241. Halt: () 3 Ath. 741. ant 1 84: 308. 
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1797. relied upon the caſe put in 1 Re, Abr. 615. that where a wan 
oer, makes a feoffment to the ule of himſelf ! in fee, ſtill that is a re- 
againſt * vocation; which he. fays 1 is a prodigious ſtrong caſe, and gives the 
On, reaſon for it that the conſtruQjon myſt ariſe from a preſumed ; in. 
tention to revoke. The ground of application therefore fails ; in 
the preſent caſe, where there 1 18 an apparent intention to the con- 
trary. And it is remarkable that Lord Hardwicke did not put 
that caſe on the ground now contended for of a momentary ſeiſin 
in the truſtees. Again he 1 18 made to ſay i in the report of the caſe 

that if the conveyance or recovery be for a particular as 
purpoſe, there it is no revocation ; {till leſs then ought this to be 

ſo conſidered, when the deviſor meant that all the inſtruments 


ſhould ſtand together, and that there ſhould be no revocation even 
in part. The caſe of Sparrow v. Hardegſile (5), alſo relied on, is 
as little in point. It was there decided that a conveyance of an 
advowſon in fee to truſtees was a revocation of a prior deviſe of 
ſuch advowſon ; but there the truſtees themſelves took a beneficial 
intereſt under the deed, and the ſubject- matter itſelf was conveyed 
away. What is there and alſo in Ambler (0) ſuppoſed to be 
ſaid by Lord Hardwicke, that any alteration or new-modelling 
will make it a different eſtate and operate as a revocation, is 
evidently taken from the words of the reports in 11 Modern and 
Fitzgibbon. That poſition in its full latitude certainly cannot be 
ſupported, and it is not warranted by the Lord Chancellor's note 
of Lord Hardiwicke's judgment ; ; though it may be true that any 
new-modelling which makes it a different eſtate wilt amount to a 
revocation : but here was no new-modelling of the eſtate to that 
purpoſe; Sir T. Cave after the marriage was ſeiſed of his old eſtate; ; 
the acts which took place ſubſequent to his making his will were 
in his contemplation at the time, and the diſpoſition which he made 
was conſiſtent with the ſubſequent deeds. Darley v. Darley (d) is allo 
relied on ; where tenant for life, with remainder to truſtees &c, re- 
mainder to himſelf in fee deviſed, and afterwards by leaſe and releaſe 
gonveyed the ſame premiſes to truſtees in fee to the uſe of the re- 
leaſees in fee, and by indenture executed five weeks afterwards he 
declared the intent of the releaſe to be to make a tenant to the præ- 
cipe to ſuffer a recovery which was holden to be a revocation. But 
there it was immaterial what the uſes were declared to > be; 3 for du- 


| * 
(a) It ought to have deen a particular (2) 3 Ak. 798. 
partial purpoſe, vid. what is ſaid by Lord | (e) Ambler 224. S. C. 
Chancellor in Brydges v. The Ducheſs off (4) 3 Will. 6. 
Chandes, 2 Vez, Jun. 43142, | | 
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ring all the intervening period the whole eſtate which he had deviſed ; 


was conveyed away. Laſtly came the cafe of Brydges v. the 
Ducheſs of Chandos (a); in that it appeared that there were mar- 
riage articles by which the Duke covenanted to ſettle his eſtates in 
A particular manner ; he afterwards made his. will, confirming the 
articles; and then in purſuance of his covenant by leafe and releaſe 


conveyed the ſame eſtate to truſtees and their heirs for the pur- 


poſes of the ſettlement : but the ſettlement ſo far differed from the 


. GoopT1TLE 


againſt 
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articles that it was agreed that it could not have relation to 


them ; for by the articles the Ducheſs, who was the. deviſce, was 
to have her dower, and by the ſettlement ſhe was to have a certain 
rent charge: : the iſſue alſo took a different intereſt under the ar- 
ticles and under the ſettlement; it appeared therefore that the 


will and the ſettlement were inconſiſtent with each other, and con- 


ſequently the latter muſt neceſſarily operate. as 4 revocation of the 
former. Lord Chancellor in pronouncing his decree relied upon 
this diſtinction; for, ſaid he {5), “in all the caſes where the 


ſubſequent deed is held no revocation, it muſt be upon this con- 


dition at leaſt that the deed and the will are not totally inconſiſtent 
with each other ; according to Gro, Fac. 49. where the determin- 


ation turns upon this, that the deed ſhall not revoke the will ſo 


far as it ſtands with it.“ Upon a review of all the caſes of revo- 
cation of wills by ſubſequent inſtruments it appears that they were 
founded either on a legal preſumption of an intention in the de- 
viſor to revoke, not rebutted by an expreſs intent appearing to the 
contrary; or where he took back by the conveyance a different 
eſtate from what he had at the time of making his will; or that 
the very eſtate deviſed was conveyed away; Or as in the laſt caſe 
where preceding articles were referred to and confirmed by the 
will, yet the ſubſequent ſettlement was inconſiſtent therewith, ſo 
that the two could not ſtand together ; ; none of which grounds 
apply to the preſent caſe. Then as to the authorities in favour of 
the deviſe, they referred to, iſt, Williams v. Owens (c), where by 


marriage articles the huſband covenanted to convey to the uſe of 


himſelf for life, remainder in truſt to ſecure an annuity to his 
wife, remainder to truſtees to raiſe portions, remainder to his {ons 
and daughters ſucceſſively i in tail, remainder to his own right heirs ; 
VS: he deviſed upon condition that he ſhould leave no iſſue; 


and afterwards conveyed to truſtees in fee in purſuance of the 


articles. This was holden to be no revocation, becauſe the de- 


() 2 Yez, Jun. 437, (3) 2 Vex. Jun. 434. Q 2 Ver. Jun. 595 
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wie had in equity the ſame equitable eſtate at the time that he 
made the will as afterwards, though he afterwards parted with 
the legal.eſtate. ad, The caſe of a deed of partition not being a 
revocation of the will of a tenant in common is ſtrongly in favour 
of the preſent. 3d, Riley v. Baltinglaſs (a), and Ath, No v. 
Kidby (5), which is recognized in Swift v. Roberts (c). 
in Ticlner v. Tickner (d) it was holden that, where the r 7 
partition iſo far altered the eſtate as to let in a power of appoint. 
ment, it operated as a revocation. Thoſe caſes ſhew that Where 
the fee comes back differently modified to the party the deed 
operates as a revocation of a prior will, otherwiſe not; and yet 
in the caſe of Luther v. Kidly the ſame ſort of conveyance 
was mate: uſe of which it is objected in this caſe amounts to 
a revocation: the whole eftate was equally out of the party; 
and yet becauſe the Court ſaw that it was for a particular pur- 
pole, they held it no revocation. On the other hand it was 


holdem a revocation in Tichner v. Tickner becauſe there was an 


intention manifeſted to revoke the teftamentary | diſpoſition. 


It is in vath to attempt to explain away the cafe of the parti- 


tion on the- ground of the form of the old writ of partition e) 


at common law, by which no eſtate Was conveyed, out of the 


party; for at this day the form of conveyanice | is the ſame as lit 


ts now contended) works a revocation.” Beſides the general at- 
guments which apply to the whole caſe, the Lord Ch. Juſtice of 
the Common Pleas took a diſtinction as to the Seeinford eſtates 
grounded on Hoaghinfon v. Wood (, , that where a man deviſes 1 in 
fee, and afterwards creates only a term, that ſhall not operate as a 
revocation. That being the general principle of law, the queſtion 
1s whether the mere inſtrumental mode of carrying that intent 
into effect will make a difference in the legal conſequences. If 
the intent in this caſe had been carried into execution by a common 


law conveyance, it is clear that it would only have been a revoca - 


tion pro tanto; then can the form of conveyance by. leaſe and, 
releaſe alter the law (g)? But it cannot be faid here even, to bea 
revocation pro tanto, becauſe the eſtate 1 is deviſed fubjeft to the 
jointure; and therefore as to ſo much of the eſtate it never was 
deviſed at all, which makes this caſe ſo much the ſtronger. And 
even if the Court would imply a revocation from a mere naked 


a) 7. * 240. 8 Vin. . 144+ pl. 6. (le) Vid. Fitzh, N. B. 142. . 
(8) 3 2 P Ws. 170. u. 8 Vin. 148. pl. 30. (f) Cro. Car. 23. Fid. 1 Rot. Ar. 61 


(c) 1 Burr, 1491. 3 © Vid. 3 Ath. 749+ 
A). Cited i in 3 4th, 742. 
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ſeolfment after a deviſe, though the feoffor took back again the 
b ſame eſtate, where no other reaſon appeared for ſuch an act, yet 
© they. have never gone that length where there did appear a parti- 
cular reaſon for the act, and where the intention not to revoke 
vas apparent upon the face of the inſtruments. Gs 

For the defendant it Was argued, that if this were a new w queſ- 
tion and the Court were only to look to the intention of the 
deviſor, it might be a caſe of difficulty, but that after the various 
authorities which are to be found in the books upon the ſubject 
chere could be no doubt that the deeds operated as a revocation of 
the antecedent will. The rule is laid down generally chat where 
a perſon ſeiſed of an eſtate deviſes it, and afterwards conveys 


1797. 
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away his whole intereſt, though but for an inſtant, and though he 
takes back the eſtate to the ſame uſe as before, or though the old 


uſe reſults to him again, ſo as to deſcend in the ſame line as before, 
ſtill it operates as a revocation of his will; becauſe the convey- 
ance deſtroys the ſubject matter of that upon which the will was to 
have operated. For in order to give effect to a will of lands it is not 
enough that the deviſor dies ſeiſed of the ſame lands which he had 
deviſed, but he muſt die ſeiſed of the ſame eſtate in the ſame lands. 


Any queſtion therefore of intent, or any conſideration whether 
the inſtruments are conſiſtent or not, is quite beſide the purpoſe ; 


for the law does not permit a man to diſpoſe by will of an after- 


purchaſed real eſtate, be his intention to that purpoſe expreſſed 


ever ſo plainly. The general rule abovementioned is laid down in 


all the books upon the ſubje&, beginning with the authority of 
| Before the ſtatute of Uſes if one 
ſeiſed in fee deviſed, and afterwards made a feoffment, and took 
back a fee, that muſt neceſſarily have operated as a revocation ;- 
for though he took back the ſame land by a ſimilar title, yet he 
That is not diſputed. | The 
Ratute of Uſes certainly raiſed a queſtion upon this ſubje&, which 

firſt occurred in Montague v. Jeffries (a), and was afterwards 


Rolle which has been referred to. | 


did not take back the ſame eſtate. 


determined. in favour of a revocation (improperly. ſo called) in 
Difter v. Difter (6). It is ſtated in two different paſſages in Rolle. 
In the firſt place it was holden to operate as a revocation where 
the feoffor takes back the old eſtate which he had before; and in 


the other where he takes it back ſubject to an eſtate for life in the 


"y which mo be ſaid to be only for a ſpecial purpoſe : in en 


(a) 1 Fol. Abr. 615. 21, 1. and 616. * 2. 


(5) 3 Lev. _ 
Vor. VII. N 
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m in Mäc cht he takes back the eftate as @ nero Purchaſe, It is ob 
e indeed to this that it was only the opinion of Rolle againſt 

the judgment of the Court: but that opinion has been adopted: ag lawy 
ever ſince, by Lord Ch. J. Pemberton and the reſt of the Coun 
in Diſter v. Difter (a); by Lord Ch. J. Trevor in Arthur v 
Dokenbam (b)3 by Lord Hardwicke in Parſons v. Freeman (e), and 
in Sparrow v. Hardcafile (4); by Lord Mang sficld | in two other 


| caſes (e); . and lately by Lord Chancellor Loughborough in Brydpes 
v. The Ducheſs of Chandos (F). And the authority of Lord 


Mansfield is the ſtronger, becauſe he thought the principle, by 
which he held himſelf bound, was very objectionable. The caſe of 
Difter v. Difter (a) was where a recovery ſuffered by tenant in tail 
was holden a revocation of a prior will. This was endeavoured to 
be anſwered by ſaying that the eſtate was thereby completely altered, 
and he took back a different eſtate from what he had before: but 
that in ſtrictneſs is not ſo, for the recovery does not in legal 
contemplation deſtroy the eſtate tail, but the iſſue in tail and thoſe 
claiming after are thereby barred on account of the fuppoſed re- 


compence in value recovered from the vouchee. A fine indeed 


deſtroys the eſtate tail and lets in the reverſion. The general prin- 
ciple was alſo eftabliſhed'in Lord Lincoln's caſe Y but there it is 


ſaid that the ſettlement and the will were inconſiſtent, and that the 


former ſhewed an intention to revoke the will. That however is 


not the reafon given in the books; but it is this general ground, that 
the party ſeiſed had by a conveyance ſubſequent to his will parted 
with the eſtate deviſed, though he took back the old eſtate by the 
ſame conveyance. In Arthur v. Boſenbam (6) Lord C. J. Trevor 
not only ſtates the caſe of a tenant in tail ſuffering à recovery by 
which a prior will of the ſame land is defeated, hut alſo the caſe 
of a tenaut in fee making a feoffment to the uſe of himſelf in fee, 
which has the ſame operation, although he takes back the fame 


eſtate which he had before. That cannot be founded upon any 


ſuppoſed intent of the party, but altogether. upon à rule of 


law, namely, that he has parted with the eſtate deviſed: his Lord- 
ſhip there ſays, that the ſame intereſt deviſed muſt remain in the 
deviſor to the time of his ane and that way the oa alteration 


FRO Pg oO RE 1 OY . Griflby, 1 19 1960 an 

(5) Fitzg. 241. 11 Med, 157,8. | Dee v. Pott, Dougl. 722. 

(e) 3 44.741, * ( Ve. Jun. 4174 

(4) Ih. 798. : 0) Seen. F. C. 154, 1 2 co Ar 
| by i 411% 2 Freem, 204. | | 
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of the eſtate is a revocation of tlie will. To this it is objected that 
the doctrine is not ſupported by Lord Lincoln's caſe to which he 
refers: but Lord Trevor was referring to the principle and not 
to er particular caſe; and his opinion is entitled to more weight 
this particular as he was conſidered by Lord Hardwicke to be 


2 os liberal Judge. But the ſame doctrine was holden by Lord 
Camden in Darley v. Darley (a), though he was as much diſ- 
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| fatisfied with the rule as Lord Mansfield expreſſed himſelf to be in 


the caſes before alluded to. But if Lord Lincolu's caſe had turned 


merely on the ground of an intention to revoke, Lord Mensfield ; 


could not have objected to it on the ground of it's being a ſhock- 
ing abſurdity, repugnant to feeling, and founded on nice legal 
| ſubtlety. He evidently conſidered that the decifion was founded 
upon the ſtrict technical rule of law, in oppoſition to the intent 
of the party. Lord Hardwicke adopted the ſame rule in Parſons 
v. Freeman(b), and in Sparrow. v. Hardcaſtle (c). In the latter he 
faid, © that the eſtates muſt remain in the ſame plight and unaltered 
« to the time of, the teſtator's death; for any alteration or 
„ new-modelling, will make it a different eſtate and occaſion a 
different conſtruction at law, unleſs in ſome excepted caſes.” 


Theſe exceptions he afterwards ſtates to be confined to mortgages and 


other ſecurities for money and to conveyances for raiſing money 


to pay debts and to the eaſe of a partition, It has even been holden 
that a recovery ſuffered to confirm a will is a revocation (d); 
which is decifive to ſhew that the intention of the deviſor ean have 


no operation againſt the rule of law. The ſame principle was 


eſtabliſhed in the caſe of Brydges v. The L Ducheſs of Chandos (e), 
as appears in the note of Lord Hardeithe's - opinion read by 


Lord Ch anceller, 


where he ſaid, that if a particular inten- 


tion would have ſaved the revocation it would have prevailed 


in Lord Lincolrs caſe. In the caſe of Brydget v. The Duchels 
of Chandos it was not difputed but that the fubſequent con- 


veyance in fee to truſtees operated as a revocation of the prior 
will at law : but it was contended that inaſmuch as if one having 
an equitable eſtate deviſes, and afterwards takes the legal eftate, i 


that will not operate as a revocation; ſo if one having a legal 


eſtate ſubject to equitable articles, by virtue of which be would 


in equity be conſidered only a as having an i equitable eſtate, deviles, 


(a) Vid. 3 Will 6. and 135 in epi. (4) 3 Atk. 803. 


(5) 3 4th. 741. (e) 2 Ven. Jun. 47 
(e) 8. 798. 


and 
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and afterwards conveys his legal. eſtate in compliance With the 


articles, neither ſhall that operate as a revocation. It is true that it 


was one of the arguments relied on in anſwer that the ſettlement 


was not in purſuance of the prior articles, but it was not the only 


or the principal ground of the deciſion, which was that the 


Duke by the ſubſequent conveyance had parted with the eſtate 


which he had before deviſed; and it was immaterial what eſtate he 
took back again. The caſe of Luther v. Kidby (a) relied on was 


the caſe of a partition, which is admitted to be an excepted cafe, 
That was probably founded upon the conſideration that the party 
by proceſs of law might have been compelled to do the ſame thing 


which is now done by deed of partition, and that as his eſtate 
would not have been altered in the one way, it ſhall not be taken 
to be ſo in the other which was ſubſtituted for it. The exception 


however proves the rule; which has been conſtrued ſo ftridtly, 
that where in Tickner v. Tickner (b) the eſtate was taken back with 


a very trifling alteration, it was holden to operate as a revocation; 


chat being, as it was ſaid, a new- modelling of the eſtate by his 
oven act, and not ariſing out of the nature of it. If therefore the 


queſtion of revocation in theſe caſes turns upon the ſtrict rule 


of law ariſing out of the alteration of the eſtate in the deviſor, and 


does not depend upon his intention, then whether the deviſe be 
contingent or not, or whether or not the intention expreſſed in 
the deed be conſiſtent with that in the will, it cannot make any 


difference in the legal conſequence; for it is ſtill an attempt to 


paſs an after-purchaſed eſtate by a will made before, which the 
* does not allow, however plainly the party may have intended 

In Moor 789, the feoffment was to the uſe of the will, and 
e. certainly conſiſtent with it; and yet it was holden to 


work a revocation of the will. 


Lord KENYON Ch. J. We are now called upon to review a 
judgment given by a moſt reſpectable authority, the Court of Com- 


mon Pleas; and as it has been repreſented to us that there was a 


difference of opinion in that Court, I could have wiſhed to ſec an 


account of what paſſed there. 


J will not repeat the whole of this caſe, but merely obſerve 
one fact, that the marriage ſettlement, executing the articles, and 
on which the principal queſtion depends, limits the reverſion in 


fee to the uſe of Sir T. Cave his heirs and aſſigns for ever; 


(a) 3 P. Wms. 170. v. 8 Fin. Ar. 148. (3) Cited 3 4th. 742. 


$i | therefore 


. | ' | N ” 1 
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therefore the whole uſe is diſpoſed of in ſome way or other, It 


has been ſaid in the courſe of the argument that the doctrine of 
revocations of wills under circumſtances ſimilar to the preſent | is 
not bottomed in reaſon, and that it would be abſurd to permit 
it to prevail in this caſe: but if ſuch an obſervation were an 
anſwer to a rule of law, it might be applied with equal ſucceſs in a 
variety of other inſtances. On what foundation of reaſon does the 
whole doctrine of a common recovery ſtand, which takes away an 
eſtate, that the Statute de donis meant to be unalienable, from the 
iſſue in tail on the ground of their receiving a recompence 1 1n value 
from the common vouchee? But 1 it is now too late to argue that 
common recoveries are not to be ſupported. Lord Noribington, 
giving a hiſtory. of common recoveries, ſaid that when the tyranny 
of the great barons had paſſed the ſtatute de donis in order 
to make their poſſeſſions unalienable, the reluctant ſpirit of the 
times found means to elude its aperation in a commercial 
country, otherwile it would. have confined all the landed property 
in the kingdom in.a few hands and would thus have taken away 
the rewards of induſtry. There are alſo ſeveral. other rules which, 
however hard they may preſs upon certain individuals, are not- 
withſtanding. the acknowledged law of the land. If a collateral 
warranty deſcended on a perſon without aſſets, he Was liable to 
be ſtripped of all his property by that rigid rule of law until the 
beginning of this century (2). And the rule in deſcents of 
excluding perſons of the half-blood full prevails, However it 
is ſufficient, in anſwer to objections to eſtabliſhed rules of law of 
this kind, to fay ita lex ſeripta eſt. Thoſe who are confident in 
their ſuperior abilities may perhaps fancy that they could erect a 
new ſyſtem of laws leſs objectionable than that under which they 
live: I have not that confidence in mine, and am ſatisfied by the 
deciſions, and ſeries of deciſions, of great and learned men on the 
rules of law under which the landed property of this country is 


now held; and it is my duty as well as my inclination to follow 
and give effect to thoſe rules. If I had not been fettered with au- 


thorities, and could have indulged my wiſhes in this cafe, I could 
have wiſhed to give effect to the intention of the late Sir 7. Cave, 
that the eſtates in queſtion belonging to the ancient family of Cave 
| ſhould accompany the title : but if the rules of law will not permit 


that intention to be carried into execution, we muſt be governed 
by thoſe rules, 


39 G6) Vi. Stat. 4 8 5 An. c. 16. 


415 
1797. 


Goobrirrs 


againſt 
Orwar. 


* "DOE * =; at 
- — 2 — n 2 * 1 — > - 
— — — 5 — 
SOS if: S A- a ol Ik x 
- 2 & : . . 
—— ap HE wet — —— —— a” — — —— —ů— ä — 
— 8 2 » DS La n 2 = - . yt 
* 2 
1 by , 


— 
Ray — — — 2 LSD 


— — 


— 
OC EL adds — 


— — tern ere ER; 
K RE Wronwere — 


— —— —— nts 
— 


N ne 4 ne eee F rn — 2 5 — — — 2 —— TITER — — — — — _ — — 
. ̃ ͤ V.. cc c ccc ccc 


< 
RT ee — — —— 2 —— — — 2 — 
CD — — — — — nd EN end 


— 
8 


z . 2 8 1 5 > 
I r rs Fu NS AIG A > Sn Pg ex. mares NI Pe Hs or TORY has WA 
ry — — Rr N RS a anon org — 3 2 
— r Te — . — n 
. - — — DDr 
—— ns 2 . » == Litn DL 2 
- x l _ - — 


* 
— — 
5 


On — 
. Cee ee no een en IE a ones. 
OTE ror ad 
> — 


———— 


* 
3 


— — 


n 
— 


5 5 4 IIA W 8 2K ; pre n 22 n 
_ . r e Sore xo 0 K 3 2 v 72 p Le 1 . 
PRE" nt ate Beebe IC: SD ——— —— pu — — — — ——— ˖ on HAM „. 


—— —— — — — — — wor —— ů —— 
F N ye a canada 
* - n 


. 


EEC 
LN = — Moen 


W —— - * — 2 o 
4#2.40;-.4 7% — 4 r 
hs to . — — = 24 — 


— 


1797. 


4 | \ | , 
GoopTiTLE 


againſt . 
OTwar. 


are the moſt applicable. 


11 l not go e all the caſes: that haue Beet cited in 5 ö 
argument, becauſe they were reviewed by Lord Harawicke in 
Parſons v. Fi reeman, and Sparrow v. Hardcaftle. Tam old enou 4 
to remember that great Judge, though but for a ſhort time, 3 5 
he left the Court of Chancery; and the Knowledge of thoſe who 


lived before me only fortified me in the opinion 1 formed of tim, 
that his knowledge of the law was moſt extraordinary ; he 


had been trained up very early in the purſuit, he had great 
induſtry and abilities, and was in ſhort a conſummate maſter of the 
profeſſion. The firſt of thoſe caſes, according to the late Mr, 
Dunning's note, was decided on the 6th of May, M. 25 Geo. 2. 

and the other in E. 27 Geo. 2. The former of theſe was not an 
opinion given by Lord Hardwicke on a ſudden, (for that indeed 
was not his practice) but after mature conſideration, and after the 
caſe had been argued by Sir D. Ryder, Mr. Murray, and other great 
men, who, had they been diſſatisfied with his opinion, would moſt 
probably have appealed againſt his decree. He was afterwards 
called upon in Sparrow v. Hardcaftle to review the opinion he had 
before given in the caſe of Parſons v. F reeman ; 5 and I cannot do 
better on this occaſion than refer to thoſe parts of his opinion that 


[His Lordſhip here read and commented 
upon ſeveral paſſages from the note (a) of that caſe, which was 


E taken 5 0 the. late Lord Eu applying them to the different 


after the codicil. 


(a) . Span ROW ev. 1 6th Mey, 
BB. $7 TO. 12» | 

* Lord Chancellor HARDUBa IRE. 

general queſtion in this cauſe is, whether the 
deviſe of the advowſon of Aadle, as part of the 
teſtator's real eſtate, has been revoked or not ? 
and that depends on one ſhort fact. 


« Cyril Arthington by bis will dated 


28th July 1716. deviſed all his eftate real 


and perſonal, without mentioning this ad- 
vowſon particularly, to truſtees &c.; by 
which he made his nephew Cyril Hard. 
cafile tenant for life with remainders over. 


After this by a codicil he revoked that diſ- 


poſition, and gave to bis nephews C. 4. and 
C. H. jointly &c. After this by a ſecond 
codicil dated 21 Nov. 1723 he revoked the 


former codicil as to C. Artbington, and left 
direction whomſoever they mould think 


meet. A ſon of Jackſon bas been preſent- 


the former deviſe to operate as to C. H. &c. 


On the ſame day he executed a grant of this 


advowſon of Addle to Sir V. Hawkeſwworth 
and others and their heirs; and it ſtands on 
the evidence that this grant was executed 


After this a deed of truſt 
T3 


The 


3 


1 


| arguments 


was executed by Sir W. Hawkefworth be, 
whereby the conveyance of the advowſon 
was declared to be in truſt, thatthe truſtees 


| ſhould preſent ſuch ſon of R. Fackſon as 


ſhould be qualified to accept it on the fir 


or any future avoidance, and if none ſhould 


be then qualified-to-preſent another perſon 
in the mean time, taking a bond from him 
to reſign. And then follows this proviſo, 
that in caſe when the church ſhall firſt be- 
come void, or on any future vacancy 
Fack/on ſhould have no ſon, or one of bis 
ſons ſhould be preſented and refuſe to àc- 


cept the ſame, the trultees were t9 ſtand 
| ſeiſed for the grantor or his heirs and t0 
reconvey on requeſt, and in the mean time 
to preſent ſuch perſon as the grantor or his 


heirs ſhould direct and for want of ſuch 


ed, ſo that the truſt is performed ; and now 
this bill 1s brought by the heirs of the 
grantor to have, conveyance. Whether 
or no they are entiched 91 it Lon _ 


* 


N THE THIRT 
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argumehts urged'i in this" bats" On belialf of the plaintiff, and; ob- 


ſerving upon 


the excepted caſes, he ſaid that that of Lutber v. 


oy" was a and * ar peed been n 3 Arden | 


the e whether the will as to "I ad- 


vowſon in queſtion was revoked by the con- 


veyance, or whether any thing therein 22 75 
to the deviſes; © | | 

«« To effectuate a deviſe: the ako) prin- 
ciples are, that at the time of making it 
the teſtator muſt have a diſpoſing capacity 
of mind, and an eſtate i in the premiſes which | 


i 


" - * . ©: Ms " # g # 89 > ? =. . 3 


A. tor and his heirs, it was the fame as if by 
bad left it to reſult, for in either cafe ſo 
much of the truſt as remains in him will paſs' 
| by bis will: but I find oo authority for this 
and I am of a different opinion. If a man 


| wey the legal eftate though there be only a par- 
tial declaration of truſt, yet as he has granted / 


Deild of a real eſtate deviſe it, and after ton- 


he takes upon him to diſpoſe of ; and that 
efate muſt remain in the ſame condition till his 


duath, for any alteration, any new-modelling , a 
25 G. 2. it has been ſaid chat I declared it 


of the eflate after the will, will be a revoca- 
nien of it, unleſs in certain caſes which ſhall be | 
nentioned. Such are the general principles, | 
and the caſes ſupporting them are ſtrong. | 
If a man make a will deviſing” land, and | 
after execute a feoffment to his own.uſe, it 
is a revocation of the will, notwithſtandiog | 
it is in point of law the old uſe, and will 
deſcend ex parte paterna or materna as be- 
fore. So likewiſe a feoffment without livery, 
a bargain and ſale not enrolled, or any other 
im perfect conveyance will be a revocation, 
becauſe it imports an intention of altering 
the condition of the eſtate. So where after 
making a will the teſtator executes any legal 
conveyance it is a revocation, becauſe the 
eſtate is gone, and the will has loſt the ſub. 
ject of its operation. Thus in the caſe of | 
Ld. Lincoln v. Rolls, Egu. Caſ. Abr. 409. 
Edward Earl of Lincoln made a matriage |\ 
ſettlement on a perſon whom he never mar- 
ried. or aſked to marry him; though this 
was a conveyance made for a. ſpecial pur 
poſe and he was in of the old uſe, it was 
determined by the Houſe of Lords to be 
a revocation of his will, Nay i it has been | 
carried ſo far that where a man after | 


making bis will, "thinking he had only an 
eftate tail, ſuffered a recovery to confirm 
the will, it was holden to be a reyocation of | 
at, 0 n 1 
„Thus far have the caſes gone, and the 
principles eſtabliſhed by them have been 
relied on here, and are univerſally allowed 
to be law, without referring to the parti- 


cular caſes as they ſtand in the books. But 


the diſtinQion taken here is that Mr. 1; 
thington, by executing theſe inſtruments to- 
gether, intended them as parts of one act, 
whereby the whole fee was to be diſpoſed | 
of; that the grant was deſigned for a parti- 
cular purpoſe, viz. to create a truſt for the be- 


«fi of a ſon of Jackion, and /ubjed to. bat 


truft the whale eftate was to paſt by the will. 
And it has been contended that though the 
truſt was further declared to be for the gran. 


2 


tbe avbole legal le it is a revocation 4 the 


| wilt,, þ | ISP 
1 In the 05 of Parſons V. en M. 


to be my opinion that if a man ſeiſed of a 
truſt eſtate deviſe the ſame, and afterwards 
take a conveyance of the legal eſtate, that 
does not revoke the will. I did ſay ſo 
| obiter, but as that was not the point io queſ- 
tion, I do not think myſelf concluded 
by it: I am however ſtill of the ſame 
opinion, and am confirmed in it by a 

caſe in 1 Rol. 467. 616. pl. 3. in which 
my Lord Rolle refers to M. 38 and 39 Elia. 
B. R. The caſe referred to is plainly that of 
Montague V. Jefferys, and the plac. imme 
diately preceding this, wiz. el. 2. cites the 
| caſe of Montague v. Tefferys in that manner. 
This was probably allowed for law in that 
caſe, for it is probable my Lord Ralle had a 
further report of this caſe than any that has 
been publiſhed. There were two eſtates. 
the legal and the uſe; ſo that a man by tak -· 


ing a conveyance of the dry legal eſtate had 


done no act to alter the beneficial intereſt. 
«© The principal ground on which they | 


put this caſe i is, that this grant was only in- 


tended for a particular purpoſe, and when 
that purpoſe was anſwered the eſtate was not 
intended to be altered but to remain as be- 
fore; and this wðas compared to a mort- 


| gage. A mortgage for years (ay they) is 


at law only a revocation pro tanto; and in 
equity a mortgage in fee is the ſame as be- 


ing an act intended for a particular purpoſe, 


and any other act intended for a particular 
Purpoſe muſt (it is contended) be conſidered 
in the ſame light. Mortgages, to be ſure, have 
been determined to be only revocations pro 
tanto: but [ do not find that the caſes war- 
rant putting theſe determinations on that 
ground. None of them are expreſſed to be 
determined on the foundation of a ſpecial 
purpoſe, except Vernon v. Jones, which Mr. 
Vernon reports (2 Vern. 241.) with a quæte; 

for 
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the begiadliflg tüshe 2 of that ee, Ge me bat 
vuicke wiſhed to eſtabliſh was this, that any eee the ies 
or eohveylanice to uſes after making the will, though the old uſe. 


remains, (which is the caſe here,) is in law a revocation of the 
will. Suppoſe that in this caſe Sir T. Cave had merely made a 
conveyance to the uſe. of. himſelf and bis heirs for ever; that 
would undoubtedly have operated as a revocation of his will: then 
can the other uſes, to which he conveyed the eſtate, make any alter= 
ation ?-—It has been ſuppoſed in the courſe of the argument that 


the. caſe of Brydges v. The Ducheſs of Chandos Proceeded on 


equitable principles: but I know that the preſent Lord. Chancellor 


curity only. 


meant by that deciſion to confirm the doctrine eſtabliſhed by Lord 


Har device. 


I do not enter into the reaſons upon which all the 
caſes have been determined, becauſe the beſt rule is ſtare deciſis; 


but my opinion is formed upon the authority of all the caſes from 
the time of Lord Rolle. Such were the opinions of Lord Trever, 


for as to Hall v. Dunch, (1 Pen. 329.) it 
was not ſaid that the ellate was granted for 


a ſpecial ,purpoſe, but it is doubtfol whe- 


ther the. Court went on the.point of a total 
revocation or republication. 'Theſe' caſes 
however are certainly rightly determined, 


for they are caſes. of ſecurities for money. 
Tbe reaſon Why mortgages, &c, are taken | 


out of the general rule is this; it does not 
depend on the general. ground inſiſted on at 


the bar of being conveyanees for a particu- 
lar purpoſe, but on the foot of being a fe- 


Whether: the mortgage be for 
years or in fee is all one in this court, they | 


Lord Hardwick, and Lord der abe lader. of whom, though 


is to nominate. whom be pleaſes This 1 
take to be very material; for the deviſee, 
if he take it, muſt take it ſubje& to that 
general cruſt; not that 1 thiok this de- 
termination, need. depend on ſuch a niceiy, 
The cajes of this fart do not depend on ſuch a 
general ground as that & being intended for 
a ſpecial purpeſe for (as Mr. Henley fays 
very. juſtly) rhere-could nos be à more ſpecial 
caſe than that of Lord Lincola. Lord Trevor 
| takes up theſe confiderations and the cafe 


of Lord Lincoln in -a caſe that was men- 


tioned by Mr. Nee! in a book he cited 
(Fitzg. 241. ) which I dg not care to rely 


are alike conſidered as chattel intereſts; a -} On as it is of no authority, though this and 


mortgage in fee-goes to the executors (for 
whom the heir is oaly a truſtee), ſupports | 
no dower, and has no-one property of a 


real eſtate, That being ſo, it is not at all 
inconfiſtent to ſay ſuch an inſtrument is no 1 


revecation.; for the caſe there is no more 


than this; the teſtator ſeiſed of a real eſtate | 


deviſes that real eſtate, and afterwards parts 


-with nothing but what is perſonal, © 


But to compare this with the preſent. 


; caſe. The grant here paſſes the whole legal 
eſtate; and the declaration of the truſt in- 


cludes the whole right of preſentation 


(which is the profits of an advowſon),; fo 
that not only the whole legal eſtate but the 


whole truſt is parted with; for if the heirs 


of the grantor do not think fit to nominate, 


ſome other -caſes are well reported in it; 
this particularly, for I have a manuſcript 
note of it; and I chooſe to rely on the 
een of Lord Treuor, who had à freer 
way of thinking than moſt of the common 
law jedge. 

« am therefore of opinion -that the | 
plaintiffs! the heirs at law are entitled to this 
ad vowſon, and muſt deeree accordingly, 
unlefi the defendant chooſes to try that fat 
of the priority of the execution of the £0- 
-dicil to the grant; for-ypon that it depends, 
and this fact is. ſupported by the evidence of 
one perſon only, ſpeaking too from his me- 
mory after 30 years. 

Dr. Arthington declined trying it, fothe 


decree was afterwards pronounced agreeably - 


ISS; 


the heir of the Erantee on every aroidance do this Opinion.“ 8 


_ ifinding 
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finding fault with former deciſions, thought himſelf fettered by 1797. 
the authorities. I take it therefore that the law. of the land is now Nara 
clearly and indiſputably fixed, if at any time it can be fixed, that | againf 
where-the whole eftate is conveyed away to uſes, though the ulti- . 
mate reverſion comes back again to the grantor by the ſame inſtru- 
ment, it operates as a revocation of a prior will. That being the 
aw, IL am bound (how unfortunate ſoever it may be in this caſe) 
to give my opinion in favour of the defendant; and conſequently 
the judgment given by che Court of Common Pleas muſt be af- 
firmed. 5 
ASHHURST J. The queſtion here 1s not whether Sir Thomas 
Cave intended to revoke his will, but whether, on the ſeveral facts 
appearing in this caſe, he has done any act, which the law ſays 
ſhall be a revocation of the will. The counſel who argue in fa- 
vour of the will cannot but own that the current of authorities is 
againſt them: and if they are fo, and thoſe authorities are not of 
yeſterday only, but have the ſtamp of antiquity, and have been 
ſanctioned by the moſt reſpectable authorities almoſt down to the 
preſent times, that ſeems to me a decifive reaſon why they ſhould 
not now be ſhaken. One would always wiſh that the law were 
certain upon all ſubjects, but it is more emphatically important that 
it ſhould be ſo in queſtions concerning real property. The deciſions 
of the law are the great landmarks for the ſafety and regulation 
of real property. And perhaps it is of leſs im importance how the 
law is determined than that it ſhould be determined and certain 
and ſuch determinations ſhould be adhered to, for then every 
man may know how the law is: and if individuals will indulge 
their own private whims, or will be ſo negligent as not to apply 
to thoſe who have the reputation of being the beſt verſed in the 
ſcience, they themſelves are the moſt to blame. Now it is an 
ancient, clear, and well-known maxim, that in order to diſpoſe of 
an eſtate by will it is neceſſary that the party ſhould have the 
ownerſhip of the land in him at the time of making the will, and 
that there ſhould be a continuance of the ſame intereſt till the time 
of the death of the deviſor, when the will is to take effect. This 
was Io determined a century ago in Filzg. 240. and 3 Lev. 108. 
and followed by Lord Harduicle, 3 Ath. 803. and by Lord 
Mansfield, 4 Burr. 1960. ; where he ſays that if a man deviſes 
his eſtate and afterwards conveys it entirely away, though he take 
it back by the ſame inftrument or by a declaration of uſes, it is a 


revocation; becauſe, as it is ſaid in che books, he has Parted with 
Vor, VII. WC go 1 his 
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on WAY. 


CASES IN MICHAELMAS TERM / 


bis whole eſtate, And the. ſame was determined '1 in Lord . 
caſe, Show. Parl. Caf. 154. Lord Mansfield, I admit, was . 
pleaſed with the principle on which Lord Lincoln's caſe was deter. 
mined ; but he ſaid that the principle was ſo far eſtabliſhed by the 
caſe that! it ought to be obſerved. in future, and we muſt, not depart 


from it now. This in my opinion gives the greater: Meight to his 


Friday, 


Now. 17th, 


If a plaintiff 
conſent to the 


defendant's 


being diſ- 


charged out 


of execution 
on his under- 


taking to pay 


at a future 
day, he can- 
not after. 
wards ſue out 


any execution on that judgment i in the event of the defendant” s not fulfilling his undertaking. 


Lordſhip” 8 ſentiments; for ĩt ſhews how ſtrongly he was Impreſſed 
with the idea of the danger of removing ancient landmarks ; In the 
law. If the authorities ſtood 1n equilibre, then his Lordſhip's 


diſapprobation of the principle might have its weight; but ; in 


truth the authorities are almoſt all on that ſide. I ſhall not take up 
the time of the Court i in going through all the caſes that have been 


ſo fully ſtated, and which ſeem to me fo firmly to have eſtabliſhed 


the principle that they ought not to be ſhaken. If we were to over- 


turn them and ſet the queſtion at ſea again, and make it a mere 


queſtion of intention, there would be no fixed principle to reſt upon, 
and every different man might form a different conjecture. Stare de. 
ciſis is a ſafe and prudent maxim: then it is every man's own fault 
if he does not take ſuch advice as will be ſure to lead him right, 
and the perſons adviſing will have the means of doing it; but if 


every thing is ſet afloat again, the ableſt conveyancers may not 


be able to direct him. I have forborne to enlarge upon the parti- 
cular facts of this caſe which have been already fally tated ; and 


if the principle is allowed, there can be no doubt but the ee 
caſe will be governed by it. 


— 


GROSSE J. and LAWRENCE 1 expreſſed themſelves of the FTP 
opinion, declining to enter into a conſideration of all the caſes 


cited, as the Lord Chief Juſtice had already diſcuſſed the ahi 
in ſo able a manner. 


Judgment affirmed, 


TANNER againſ/ Hauk. 


* defendant, having been charged in execution at the ſuit 

of the plaintiff, was diſcharged on his undertaking to pay 

the debt at a future day; on non-payment of which at the day 
the plaintiff ſued out a fieri facias againſt him, 

Erſkine now ſhewed cauſe againſt a rule calling on the plindif 

to ſhew cauſe why the latter writ and the proceedings on it ſhould | 

not be ſet aſide, arguing that the releaſe of the defendant was 


15 conditional, 


o 5 | 75 


IN (Tri ; frrery: ronTH YEAR OF GEORGE III. 


conditional, and that as the condition. had not deen d 
| the plaintiff had a a right t to ſue out another writ of execution. 

' Chambre, in ſupport of the rule, relied on the caſes of Vigers 
v. Aldrich (a), Jaques v. Wi thy (5), and Clark v. Clement (c), to 
ſhew that a releaſe of the defendant i in execution under circum- 
ſtances ſimilar to the preſent concluded the plaintiff” s right to any 
execution againſt either the perſon or goods of the debtor on the 
ſame judgment; adding that the plaintiff was not without re- 
medy, as he might now ſue the defendant on the agreement; 


and that there was only one caſe in which. the plaintiff can retake” 


a defendant who has been once in execution, namely, the caſe of 
an eſcape. 

The Court ſaid that the cafes cited proceeded on this ground 
that it was conſidered that the plaintiff received a ſatisfaction in 
law by having his debtor once in cuſtody in execution; and on 
the authority of thoſe caſes they x made the 


Rule abſolute. 


(a) 4 Burr. 2432. (3) Ante, 1 vol. 557. () Ants. 6 yol, 525. 


AcuiLar and Others againſt Roporss. 


ls was an action of aſſumpſit brought to recover a return 
of premium on a policy of inſurance. The facts, which 
were all admitted, were ſhortly theſe. On the 2oth of June 1796 
the defendant underwrote for 200 J. a policy on the freight in 


the ſhip, called the Fack/on, at and from Jamaica to London, war- 


ranted to fail on or before the 26th of July 1796 with convoy 
for the voyage at the rate of ten guineas per cent., to return 
21. per cent. if ſhe ſailed on or before the 1ſt of Fuly 1796, 
and arrived.” Afterwards by a memorandum indorſed on the 
policy, 15th of Auguſt 1796, and ſigned by the defendant, it was 
agreed in conſideration of ten guineas per cent. additional pre- 
mium that the warranty of failing with convoy ſhould be annulled, 
and the defendant undertook to return 101, per cent. © if the 
ſhip failed with convoy and arrived.” The ſhip failed from 
Jamaica on the 26th of July with convoy, but ſeparated in bad 
weather and was captured on the 26th of October by a French 
ſhip, recaptured by a king's ſhip on the 5th of Nov., and carried 
into Cork where ſhe was delivered up to the owners on paying 


* 
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1797. 
Th NNER 
againſt 


Hacus. 


Monday, 
Now. 20th, 


The inſurer 
on freight 


agreed to re- 


turn part of 
the premium 
if the ſhip 
filed with 
convoy and 
arrived ;”*. 


held that the 


aſſured were 
entitled to 
that return, 
the ſhip hav- 
ing ſailed 
with convoy 
and arrived, 
though ſhe 
had been 


cantured and 


recaptured 
and the aſ- 
ſured had 
been obliged 
to pay for - 
ſalvage. 
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3 14 f. od. fer cent. for ſalvage ; and afterwards ſhe arrived 


at the port of London with her cargo on board. The defendant 


paid into court 194 95 2 d., the amount of the OE, 1 
the 2007. 


A verdiet was 118 for the plaintiffs; to bet 1 0 wh” a rule 
niſi was obtained on a former day. This caſe now came on to 


be argued by Gibbs and Park for the plaintiffs and ea and 
Giles for the defendant. _ 


For the plaintiffs it was contended that they were entitled to 
a return of the additional premium, inaſmuch | as the ſhip had 
ſailed with convoy and had arrived! in port. 85 


The defendant inſiſted that the evident meaning of e Parties, 
in making the memorandum, was that the additional premium 
thould not be returned unleſs the ſhip arrived free "from boſs | occa- 
ſioned by the enemy. And, to ſhew that a bare arrival would not 
alone be ſufficient to entitle the plaintiffs to a return of the pre- 
mium, they put the caſe of a ſhip being inſured to a neutral port 


and being taken by an enemy on her voyage and carried by the 
enemy into that very neutral port, in which caſe the ſhip would 


arrive at her port within the words, but (as they inſiſted) not 
within thc meaning, of ſuch a memorandum, | 

Both parties relied on the caſe of S;mond v. Boydell (a), (where it 
was holden that the ſhip arrived within the meaning of a ſimilar 
memorandum; though ſhe had ſuſtained a loſs occaſioned by a ſea 


_7iſk;) the plaintiffs on thed etermination itſelf, and the defendant on 


particular expreſſions uſed by Lord Mansfield in giving his opinion. 

Lord KENYON Ch. J. Although my opinion fluctuated during 
the courſe of the trial, for the caſe of Simond v. Boydell was not 
fully ſtated there, at laſt I formed an opinion favourable to the 


plaintiffs' claim, which after reconſidering the caſe I ſee no reaſon 
to alter. I agree with the defendant's counſel that every arrival 


of the ſhip at her port of deſtination would not be an arrival 
within the fair conſtruQion of this memorandum ; ſuch, for in- 
ſtance, as an arrival in the poſſeſſion of an enemy at a neutral 
port, ſuppoſed by the defendant; or an arrival at her port in 


England as the property of other perſons after a capture. But 
in order to ſatisfy the meaning of the memorandum it ſhould be 


an „ arrival at the deſtined. port in the. courſe of ber voyage; 
and in this caſe I think the ſhip did arrive at the port of London 


in the courſe of her voyage. It is now too late t to controvert the 
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ſo to do, which [: am nor, where it was holden that though the 


ſured; may” abanden on hearing of à capture, yet if they do 


5 


not abandon and the ſhip be aſterwards recaptured, it muſt be 


conſidered: as if ſhe had never been out of the poſſeſſion of the 
owners. It is eighteen years ſince the caſe of Simond v. Boydell 
was decided: that aſe muſt be well known in the commercial 
world; and if the parties in this caſe had intended to make an 
agreement different from that which the words uſed in this me- 
morandum import, they would have added after arrived ſafely 
from the enemy, or ſome werds to that effect. But the words 
here uſed are not equivocal; and we ought” not to depart from 
them; it would be attended with great miſchief and incon- 
venience if in conſtruing contracts of this kind we were not to 
decide according to the words uſed: by the contracting parties. 
Suppoſe this queſtion had ariſen on a contract under ſea], and 
an action of covenant had been brought, aſſigning as a breach 
the non- arrival of the ſhip at the port of London, the anſwer 
chat in fact the ſhip did arrive there in the courſe of her voyage 
would have been deciſme. And if ſo this memorandum muſt 


ab 3.401 1ACS 2 Rebg 1 447. oil 
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_- Tanner 
_ again/? 
Hacus: 


receive the ſame conſtruction in this action. On the grammatical 


conſtruction of the words, which is the ſafeſt rule to go by, I 
am of opinion that the verdict ought not to be ſet aſide. 
GRoz J. (6) and LawRENCE J. expreſſed themſelves. of the 


ſame opinion. 


(a) 2 1 1198. 


(5) Mr. J. Apburſt was abſent on this day and the remainder of the term. 


* , 


Bomm and Others againſt STERLING and Others. 
; PT? E plaintiffs declared upon a bill of exchange dated 1 7th 
© February 1796, drawn by the defendants upon Meſſrs. 
Down, Thornton, and Co. payable to bearer for 24447.” 145. 
which was refuſed payment by the drawees. It appeared that 
the houſe of Muilman and Nantes, having agreed to lend the 
3 their acceptance, had accordingly on the 15th Novem- 
*7 1796 accepted a bill of exchange of that date drawn on them 
whom they n it, 3 ? 


ſubſequent holder for a valuable conſi 


ſon receiving a negotiable inſt 
Perſon from Toa, he ene * 
on ſuch inſtrument | | 


they cannot be permitted to obje& this circumſtance in an action 


|} : 


F Monday, 


Nov. 20th. 


Where the 
drawers of a 
banker's 
check iſſued 
it nine 
months after 


it bore date 


upon à con- 
ſideration 
which after- 


_ wards failed 


as between 
them and the 
perſons ro 


ö s CI brought by a 
deration and without notice; though by the general rule any per- 


] after it is due is deemed to haye taken it upon the credit of the 
it, and ſubjeR to the ſame equities as between him and the party ſued 
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153 AGES. JIN; MICH A WAs r TOY 10 
* the defendants for 24. 44; 144. at three months date, a | 


x ; ot 


would, become due on the, 18th February 1797; Which bill the 
. defendants negotiated. And as a counter-ſecurity; for the Purpoſe 


BrunLING. of enabling Muilman and Nantes to take up their acceptance when 


due, the defendants gave them the following check has thei 


bankers, upon which the: ooo action was founded; | 
40 Bartbolome a- Lane London 1 th Fir wry 1796 (a) 
„ Meſſrs. Down, 4 0; lune, Free, and Cornwall,: Pay Mr. 


 Dabſeaor bearer 2444 l. 144. Sterling, Hunteru, and Co. 


Muilman died, and Nantts his a Fan partner became a bank. | 
rupt before the day when their acceptance became due, in conſe- 
quence of which the defendants were obliged to take up their bil 


drawn upon that houſe. In the mean time on the 20th: :Fanuary 


1797 before the death of Muilman'or bankruptcy of Nantes , they 
had paſled the defendants' draft on Down and Co. to the plaintiff 
for a valuable conſideration, namely a precedent debt, the plaintiff; 
being at that time ignorant of the tranſaction between the defend- 


ants and Muilman and Nantes, The draft when tendered at Down 


and Co.'s was refuſed payment; ; and in a ſubſequent converſation 
on the ſame day between an agent for the plaintiffs and one of the 
defendants, the latter ſaid that it ought not to have been preſented 


for payment, as they had paid it on a bill of Muilman and Nantes 
8 the acceptance above-mentioned) but they ſhould wiſh 


to pay this draft provided they could prove the bill under the com- 


miſſion againſt Nantes; and that he had ſent the night before to 


the plaintiffs to defire a meeting in order to accommodate this 
buſineſs, and was ſorry they had not met as an accommodation 
might have taken place; and if the plaintiffs would prove under 
the eſtate of Nantes, they the defendants would endeavour to 


provide for the payment of this draft, The dafendants eee 


refuſed to pay the draft. 


It was contended at the trial on the part of the defendants that 
this was like the common caſe where a perſon takes a bill of ex- 


change from an indorſer after it has become due, in which eaſe - 
| ther indorſce muſt ſtand in the ſame ſituation and ſubje& to EY 


| ſame equities as the perſon from whom he received it, according 


to the caſe of Brow, v. Davies (õ) and Taylor v. Mather there 


om cited. And that as in this. caſe Muilman and. Nantes could not 


% 
i 4 


have recovered. againſt the defendants on this draft, becauſe the 


Conſideration as between them had failed by 1 the nor Nee # 


(a) This was ſuggeſted by the defendants | for 1797- We W 1 85 
counſel to heve been ſo dated by miſtake (9) Ante, 3 vol. 30. | 1 . 
| LI | | „ 


.I En vRAR Or GEOROE UI 


w «THE THIRT , 


their- acceptance; Jo neitller could che plaintiffs recover who had 
taken the draft from Muilman and Nantes nine months after it was 
| dus;: which circumſtance. alone ſhould- have induced them 1 in com- 
mon prudence to have made inquiry concerning the occaſion. of 
the draft being ſo long outſtanding. Lord, Kenyon however was 
of opinion t that it was a queſtion for the jury to decide whether 
me plaintiffs had received this draft bonk fide and. without know- 


ledge, of the circumſtances under which M. and NM. held it; and 


if ſo, he thought, though not. without ſome doubt, that the mere 
circumſtance of its being ſo long outſtanding at the time was not 
ſufficient to exonerate the. defendants from their liability under the 
circumſtances of this caſe; ; TRATIONS, the jury found a verdict 
for the plaintiffs. th 4) 1 

1 rule having been granted on a a former Joly i in this term, 
calling on the plaintiffs t. to ſhew cauſe, why there ſhould not be a 
new trial on the ground that i in point of law the taker of ſuch a 
bill or draft after! it is due muſt ſtand or fall upon the title of the 
perſon from whom be received | it ; and that here, as M. and N. 


could not have recovered o on the draft under the circumſtances, the 


plaintiff could not be! un a better fituation ; 3 C 
HF T1334: 


Carrow, Gibbs, Adam, and Park, now ſhewed cauſe watt the 
rule. Aud firſt, upon the general queſtion, they denied that there 


was any prptral rule ol law limiting the  negotiability of : a draft 


„ „ 


the holder thought proper to demand th It was an appro- 


priation of ſo much of the drawer's money in the hands of the 
banker to anſwer the draft whenever it ſhould be preſented ; ; and 


* 


4, 


1797 
1 


again 
STE RL I NO. 


a perſon having: given ſuch a draft could not without a breach of 


good faith withdraw the ſund ſo appropriated, They admitted 
that the holder by "Keeping ſuch a draft i in his hands an unreaſon- 


able time after it was given took upon himſelf the riſk of the 


banker 8 reſponſibility ; but as to what was a reaſonable time, it 


was a queſtion of fact for a a jury ; but ho fuch queſtion could ariſe 
here, where the Urawees Saeed ſolvent, and 1 no | loſs had accrued 


917 


to the e fraers. from the laches on the holder. They contended 


Bin ss 5 04 38110995 G . 


further that a banker 8 check was an instrument of negotiability | 


1511 {E 


notorious in the commercial World, and frequently paſſed from | 
Hand to band long after it bore date. That ſtrictly ſpeaking it 
was not due before it was demanded; and ; an that * eſpect it dif- 


fered from A bill of exchange or promiſory note which was made 


Payable on à particular day. That the caſcof Brown v. Davies' (a) g 


fy (a) Aue, ge 30. 


Was 


= —_— 
bart actor; dentate 
: = 8 
, p » * b b. _ _— = mw 
a r — — _ 2222 * * 2 8 4 4 
re he - _ f 
8 * 11 * 6 a 
">> 9 — n * I FP ae "22 2 * 7 78. -» 3 F ³ A A ˙ IIS 
wand; — 4 Aon wr ined RAI oe _ "—_ - * * 2 * . W 
* * 
8 2 
* £ F > 
<3 
: 
- S 


— TOO 
7 DJs” — 2 


— e 22 


2 


WI. 
#. $ | 
b . 
iG q 
. 
1 
* 
1 
1 
| 0 
* | 
4 : 
\ 4 
„ 
4 of 
1 + 8 
14 i : 
141 i 
8K ' ll 
1 h 
8 * 
'3- 3} 
F 
_ 
int 
b 


4597 5 


Born 
againſt 
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ſented from the general doctrine laid down 


that the mere circumſtance of ſuch a note being over due nt 
STERLING, 


_ 11! ©NA8ES) IN N ICHAELMA 8 uE 1 * 
was ef this latter deſeription; and Lord Kinyon its tönt we: „* 
by Mr. Juſtice Bulle, 


ſufficient to let in evidence of ſatisfaction as between the maker 
and the perſon from whom the plaintiff received it without r notice ä 
of any fraud: but his Lordſhip relied upon a circumſtance of ſuf- . 

picion apparent upon the face of the note itſelf, namely, that; it 


had been diſhonoured. 80 here, they admitted, that if it had 


appeared upon the face of the draft itſelf to have been a mere 
counter- ſecurity, or if any knowledge of the tranſaQion 4s be⸗ 
tween M. and N. and the defendants. could have been brought 
home to the plaintiffs, that might have been a ſufficient anſwer to 
the action. But that theſe were all circumſtances proper for the 
conſideration of the Jury, as was admitted by Buller J. in Tajlor 
v. Mather (a); ; and the jury having decided by their verdict that 
80 plaintiffs were boni fide holders for a valuable confideration 
without notice, the Court would not diſturb their deciſion, They 
compared this to the caſe of notes of the Bank of England, or of 
country banks payable in like manner to bearer, which are ne- 
gotiated in common experience long after they bear date, without 
any objection of this kind having ever been ſuggeſted. And they 


ſaid that it would be of material prejudice to paper credit if boni 


fide holders of ſuch inſtruments were at all events liable to be | 
turned round upon any defect of title in thoſe through whoſe 
hands they had paſſed, But, ſecondly, they contended that the 
plaintiffs were at leaſt entitled to retain the verdict under the par- 


ticular circumſtances of the caſe ; for it appeared that the defend- 


ants themſelves had iſued this 1 mg nine months after it bore 


date, and therefore they were eſtopped. from objecting to its ne- 
gotiability on that account. And it was plain from the whole 


tranſaction chat they intended at the time that M. and N. might 
negotiate it if they pleaſed ; for they negotiated M. and NM. 8 ac 


ceptance for which this draft was given in exchange. The plain- 
tiffs were therefore eſtopped from contending t that. this was a fraud 
upon them, or that it was not according to the real underſtanding 
of the parties. That this was confirmed by the ſubſequent. con- 
duct of one of the defondants; by which it appeared that before 


M. and N.'s acceptance became due they knew that their draft 


had been negotiated to the Plaintiffs; ; and fo far from conſidering 
themſelves as not liable to > pay I they 8 engaged to do 0 


( Cited ante, 3 vol. 80. 
JT 


if 


1 THE | THIRTY-EIGHTH YEAR OF GEORGE IN. 


ifthe plaintiff would prove the amount under Nantes commiſſion. 
That theſe. W at all events took this <aſe -out of the 
ee rule. : | 
Erſtine a6 Giles, 3 rh 3 1 1K, Whither 
Muilman and Nantes could have recovered in this action; 2dly, If 
not, Whether the plaintiffs can be in a better ſituation than thoſe 
from whom they received the draft; 3dly, If not, Whether the ſub - 
ſequent promife could be of any effect. Firſt, Muilman and 


Nantes could not have recovered, becauſe the conſideration failed 


on which they had received the draft: it was given as a counter- 

ſecurity for their acceptance, and merely for the purpoſe of taking 

that up when it ſhould become due. It was therefore contrary to 

good faith in them to paſs it into any other hands for any other 
purpoſe. Secondly, The plaintiffs cannot be in a better fituation 
than Mwilman and Nantes. It is now eftabliſhed as a general 
rule of law that whoever takes a bill of exchange or promiſory 
note after it is due takes it upon the title of the perſon from whom 
be received it, and ſubject to all equities as between ſuch perſon 
and the party who is liable on the face of the inſtrument. This 
rule grew by degrees from the neceſſity of the thing, from prin- 
ciples of public policy and convenience, and to prevent frauds 
which it was ſcarcely poſſible to detect in each particular inftance. 
In the caſe of Taylor v. Mather (a) it was ſaid by Mr. Juſtice 
Buller that if there were any circumſtances of fraud in the tranſ- 


ation, and the inſtrument came into the plaintiff's hands after it 


was due, he always left it to the jury on the lighteſt circumſtance 


1707 


| 


Bos Ru 
againſt 


STERLING. 


to preſume that the indorſee was acquainted with the fraud. But 


between that caſe and the caſe of Brown v. Davies, a period of 
near two years, it was found that ſo many caſes had occurred at 
niſi prius, where although there was much ground for ſuſpicion 
it was impoſſible to procure legal proof of the fraud, that the 
Court conſidered it better for the furtherance of juſtice to adopt 
that as a rule of law, which before was conſidered more as a rule 
of evidence, namely, that where a bill or note was taken after it 
was due the party ſhould ſtand 1 in the ſituation of the perſon 
from whom he received it and be taken to have notice of all that 
the other knew concerning it. This rule has ſince been adopted 
by Lord Kenyon i in a late caſe of Good v. Coe at niſi prius, where 
the plaintiff had taken the note on which he ſued for a valuable 
conſideration three months after it was due; and it appearing 


ta) Cited in Brown v. @ ante, 3 vol. 83. 


Vol. VII. . 


that 
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Jindal v. Brown (8). 


CASES IN MICHAELMAS' TERM 


that the note had been loſt by the true: owners, and that the perſon 


| from whom the plaintiff received it had notice of this, his Lordſhip 


held on the principle above-mentioned that the plaintiff was not 
entitled to recover. Then it was attempted to diſtinguiſh this caſe 


from thoſe by ſaying that this was a banker's check, and that ſuch 


ſecurities are due at all times whenever preſented. But it 1s in 
truth and in legal conſideration a bill of exchange according to 
the cuſtom of merchants; it 18 declared upon as ſuch, and could 


not have been declared on in any other manner. And i in the next 


place the time of its becoming due is within a reaſonable time 
after it bears date, and not at any diſtance of time. What that 
reaſonable time is was conſidered in Metcalf v. Hall (a), and in 
In ſtrictneſs i it ought to be preſented the 
ſame day if there be time and the parties live in the ſame place, 
or if not within the banking hours of the next day at furtheſt: 


if the parties live at a diſtance the draft ſhould be ſent by the firſt 
poſt. But though circumſtances may happen to excuſe a party in 


this reſpe&t of laches, of which the Court and jury muſt judge, ſtill 


however it ſhews that what ſhall. be conſidered as a reaſonable 


time 1s not altogether at the diſcretion of the holder, as the argu- 


ment on the other ſide aſſumes ; and at all events nine months 


muſt be admitted to be an unreaſonable time. Beſides, it is clear 
that the holder of a banker's check, not preſenting it in reaſonable 
time, runs the riſk of the banker's ſolvency ; for if the latter be- 
come inſolvent the drawer of the check would certainly be dil- 
charged by the laches of the holder. This differs the caſe from 
that of bank notes and other caſh notes of private bankers, to 
which it has been compared, by keeping which the holder does not 
riſk loſing any part of the ſecurity by laches, there being only 
the drawers reſponſible for the payment ; and Lord Mansfield | ſaid 
m Heylyn v. Adamfon (c), that while a promiſory note continues 


in its original ſhape it bears no ſimilitude to a bill of exchange, 


There is 


but the reſemblance begins when it is indorſed. 


another ſtrong diſtinction between the caſes : for bank notes and 


other like notes are negotiable, and are ſo conſidered by the parties: 


whereas a banker's check is not ſo conſidered, and whoever fe- 


ceives it in payment takes it on the credit of the perſon giving it, 
and not on the intrinſic credit of the inſtrument itſelf. As to the 
argument that the draft ought 3 in conſcience to be conſidered as ſs 


(5) Ante, 1 vol. whe: (86) 2 Burr. 676. 


(a) Tr. 22 Geo. 3. B. R. 
5 much 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
much money appropriated by the drawer to the uſe of the holder 
in the banker's hands, the ſame conſideration might apply to ſave 
che laches of the holder in general caſes of bills of exchange. 
But what the defendants contend for here is not that they were diſ 
charged by the mere circumſtance of the plaintiffs' having taken 
the draft ſo long after 1 it bore date, but that in conſequence thereof 
the plaintiffs ſhall be deemed by the rule of law to have had notice 


of the tranſaction between the defendants and Muilman and 
Nantes; and that the defendants may ſet up the ſame defence in this 


429 
1797. 
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BOEHM 
_ againſt 
STERLING. 


action which they might have done if it had been brought by 


Muilman and Nantes, upon whoſe credit the plaintiffs took the draft. 
Thirdly, If by law the defendants were diſcharged from the pay- 
ment of this draft in (conſequence of the conſideration having 
failed as between them and Muilman and Nantes, in whoſe ſitua- 
tion the plaintiffs muſt ſtand, then the ſubſequent promiſe to pay 
by the defendants, even if it could be confidered as an abſolute 
one, is void, and cannot give a ground of action, as was holden in 


Bleſard v. Hirſt (a), and Goodall v. Dolley (b). But beſides, it was 


only a conditional promiſe, and the plaintiffs have not performed 


the condition required of them. | 

Lord Kenyon Ch. J. The caſe of Brown v. Davies came 
before me at niſi prius very ſoon after I took my ſeat in this 
court; and the grounds on which I then proceeded were ſuch as 
my own reaſon ſuggeſted to me at Guildhall, not being then much 
acquainted with the practice at niſi prius. I then thought that if 
a perſon gave a check on his bankers and meant to act honeſtly, 
he would not afterwards alter the ſtate of his accounts ſo as not 
to leave a ſufficient ſum in his banker's hands to anſwer that de- 
mand, but that ſo much money ſhould at all events be appro- 
| Priated to the payment of the check; and if that were done, no 
inconvenience could poſſibly ariſe to any perſon; and I obſerve 
in a caſe in Lord Raymond (c) that ſuch was Lord Holt's opinion. 
But when that caſe was brought before this Court on a motion for 
a new trial, it appeared that there was a rule in ſuch caſes that the 
party taking a bill of exchange after it is due takes it ſubject to 
all the equity to which the party from whom he takes it is liable. 
And I do not mean to call that rule in queſtion now ; though i in 


that caſe I grounded my opinion on the particular circumſtances of 
_ caſe, It e on the 15 of the bill that it had been diſ- 


(a) 188 2670. (2 2 1 vol. 713, (e) 22 v. Falcor, I 14. Pave, . 
honoured; 
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CASES IN MICHAELMAS TERM, 


honoured ; 1 thought that that diſtinguiſhed it from the IN 


Cue, and that diſtinction was not denied by the majority of 
the Court. However ins not viſh to ſet "T0 ha afloat 
again. 1 | 

At the time of this trial I hands there was a Aicher be 
tween bankers' checks and bills of exchange, and that the rule 
adopted with regard to the latter did not apply to the former: but 
on further conſideration I do not think that that diſtinction is wel 


unde, | Bat ths defendants' poſition that bankers checks are not 


conſidered by merchants as negotiable inſtruments appears moſt 
extraordinary; for this very iaſtrument, on which the action is 
brought, ſhews the contrary : it was made Payable to Dobſon or 
bearer, and inſtead of being given to Dobſon, to whom it was pay 


able 1 in the farſt inſtance; it was immediate n to bos 


under whom the plaintiffs claim. | | | | 
Let us conſider the particular tüm of this caſe, on 
which alone my opinion proceeds. The propoſition on which the 
defendants rely is, not that the plaintiffs have not given. a valuable 
conſideration for the check, nor that the bankers on whom the 
check is drawn had not aſſets in their hands to pay it, nor that the 
plaintiffs when they took it conceived any doubt but that the de- 


fendants would pay it, but that they (the defendants) on the 15th 


of November 1796 ſent this check into the world-with it's own 
death-wound about it, and chat it was not negotiable at all, even 
when it was iſſued by them: and after having perplexed the world 
with the confuſion of dates occaſioned by their own act, they now 
have the audacity to ſay in a court of juſtice that becauſe pay- 
ment was not demanded by the plaintiffs nine months before it 
was even iſſued by themſelves payment of the bill cannot be en- 
forced at all. But this is too groſs a fraud to be practiſed on the plain- 
tiffs, who are bona fide holders of the bill. The rule eſtabliſhed 


an Brown v. Davies and in the other caſe there referred to. was 


| framed to exclude fraud, and it profeſſed to be founded on grounds 


of juſtice, Whereas here the demand is founded in juſtice; - and all 
the difficulty is occaſioned by the defendants themſelves who iſſued 
this bill with the objection, of which they now wiſh to take ad- 
vantage, appearing on the face of it: but I am clearly of opi- 
nion on principles of law as well as juſtice that it is not compe- 
tent to them to take this objection. |: 

GROSSE J. When this motion was firſt made I thought it 2 
queſtion of great importance as it appeared to break in upon the 


rule 


EY {ad Abe in the caſes referred to; Wb it now turns out that 
the particular cirei ces of this eaſe take it out of the general 


rmine FR the aintiffs eannot recover would be 
rule. T0 deter Pl. ST RRE. 


permitting the defendants to praQtiſe a groſs fraud. ie | 

LAwxkNeE J. 1 agree that this cafe depends on it's own parti- 
cular circumſtances, and that it ought: not to be governed by the de- 
cifion in Brown V. Davies. It was evidently the intention of the par- 
ties that this chec 
was drawn in favor of Dob/on or bearer, it was immediately put inte 


the hands of Muilman and Co. And when it 18 confidered that it 


was not iſſued until nine months after it bore date, it could not 
1 been intended by the defendants that the date of the bill 
ſhould throw any difficulty on the holder. It was manifeſtly 
the intention of the parties that if Muilman and Co. paid: their 
acceptance they ſhould be at liberty to paſs this check to whom 


they pleaſed; and if fo, it was not. neceſſary for the plaintiffs 


to inquire how  Muilman and Co. got, poſſeſſion oof the check. 
Therefore as between theſe parties the rule laid down. 1 in Brown 
y. Davies does not apply, thaugh I think it ought to obtain in all 
other caſes, and that it 1s, not. infringed by a. determination ig 
favor of the e in this caſe. 3 | | 
© Rilo ſcharged. 


Tavxrox gie, Cos * | 


4 
144 87 
* 8 "> _ 


In replevin for taking the plaintiff” s cattle in a | certain doſe 
called Aon s Eyott, the defendant avowed the taking under a 
demiſe of the locus! in quo from the Warden and College of All. 
Souls, Oxford, who were ſeiſed tn fee, to one Fackſon for twenty 
years from the 1ſt Fanuary 1788, and which Fackſon « demiſed to 
the defendant for a year from 21ſt December 1 788, and ſo from 
year to year as long as both parties pleaſed, by virtue of which 
the defendant entered and was poſſeſſed : at the time when he diſ- 
trained the plaintiff's cattle damage feaſant. To this the plaintiff 
Pleaded in bar, that before the demiſe to Coftar Fack/op made his 
will and appointed certain perſons executors, and afterwards on 
the 20th March 1: 795 died, whereby the ſaid executors became 
entitled to the reſidue of the, term, and chat they ſold and aſſigned 
the ſame to the plaintiff, who being poſſeſſed of and entitled to the 


ſame before the time when See! and lx Sede onthe: before 
Yor. n : IG 07 eee 5 8 he 


t ſhould be a negotiable inſtrument; for though it 


holding over 


not diſtrain 
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Bona 
againſh, 


de, 
21, 


A tenant 


after the ex- 
piration of 
his term cau- 


the land- 
lord's cattle 
which were 
put upon the 
premiſes by 
way of tak. 
ing poſſeſ- 
ſion. 
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TAuk ron 


againſt 


*CASES IN) MEOH AE: MAS. TERM | 


che 2 llt December 1796 gave the defendant notice to. quit, hy . | 
of which the demiſe to him determined; after which the plaintiff 


entered into the locus in quo and put his- cattle therein, as he law. 
Goran, | | 


fully might for the eauſe aforeſaid &. Replication by the de- 
fendant that he ought not to be darred- &c, becauſe be did not 
quit or give up the poſſeſſion of the ſaid, place in which &c. to the 
plaintiff, or in any manner abandon, the poſſeſſion of the ſame in 
purſuance of the notice to quit; ; but on the contrary continued to 
hold the poſſeſſion thereof after the ſaid 21ſt December until and 
at the {aid time when &c., and from thenceforth continually has 
been and ſtill is in poſſeſſion of the lame, Kc. J0 this there 
Was a general demurrer, and joinder. = 

Mood in ſupport of the demurrer was Rophied: "i the Com 
who aſked Williams Serjt. for the defendant whether it was poſ- 
ſible to ſupport the replication. 1 

Milliams Serjt. ſaid he could diſtinguiſh this " "Sh Taylor 
v. Cole (a), where the ſheriff, to an action of treſpaſs for breaking 
and entering the plaintiff's houſe and expelling him, pleaded as to 
the expulſion that he entered by virtue of a writ of execution and 


aſſigned the plaintiff” s intereſt to 7. E, who afterwards entered 


&c. and peaccably and quietly expelle, d the Plain: iff He.: whereas 
here it appears that the plaintiff entered upon ie defendant's poſe 


fe 77 von, and that the latter retained the poſſeſſion ſtill; ſo that if 


the plaintiff could juſtify his act in this caſe, it mak diſpenſe in 


future with the neceſſity of bringing an ejectment where the party 


is entitled to enter againſt another who holds the poſſeſſion. 
Lord .KENYON Ch. J. The caſe is too plain for argument. 
Here is a tenant from year to year, whole term expired upon a 
proper notice to quit, and becauſe he holds over in defiance of law 
and juſtice he now attempts to convert the lawful entry of his 
landlord into a treſpaſs. If an action of treſpaſs had been brought, 


it is clear that the landlord could have juſtified under a plea 


of liberum tenementum. If indeed the landlord had entered with 
a ſtrong band to diſpoſſeſs the tenant by force, he might have been 
indicted for a forcible entry; but there can be no doubt of his right 


to enter upon the land. at the expiration of the term. There i is not 
the llighteſt pretence for conſidering him as a treſpaſſer in this 
.caſe ; and therefore there muſt be judgment for the plaintiff. 


Grosx J. and LAWRENCE J. concurring, 5 | 
Judgment! for the plaintif (b)- 


24) Aale, 3 vol. 292. 4 387,8. the aclian of gjeament ſaproſes de 
0 Vide Birch Vs Wright, Jaw. a a. vol. defendant to. be a treſpaller. 
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Dos. on the e Demiſe or LE Couprrt e, Hiers 
and Another. 


* 


N Geftment For a "manor meſſages and land in the pariſh 

I of Winchcombe in the county of Glonceter, the declaration con- 
tained two counts, one laying the demiſe on the 25th March 1794. 
the other on the zd June 1797. A general verdict was taken for 
the leſſor of the plaintiff at the trial; and a new trial was moved 
for and a rule to ſhew cauſe obtained on two grounds; 1ſt, (which 
went to both counts) tliat the leſſor of the plaintiff who claimed 
and was entitled to the premiſes under the will of Thomas Compere 
could not recover, not having the. legal title in him, which was 
then outſtanding in truſtees under the will. 2dly, (which went to 
the firſt count only) that while the premiſes were in the poſ- 
ſeſſion of Anthony Compere (brother of the deviſor) as tenant for 
life under the ſime will under whom the defendants claimed, he 
levied a fine, and the leſſor of the plaintiff whoſe right of entry 
was not thereby bound, not having made an actual entry 
before the 2d June laſt, could not recover upon the farſt demiſe 
which was antecedent to that time. 
By the will of Thomas Compere in 17 37, on which the firſt 
queſtion turned, after ſeveral deviſes, he deviſed © his lands and 
« hereditaments in the pariſh of Minchcombe &c. after the deceaſe 
4 of his wife to his father A. C. for life, remainder to John 
t Compere for life, and from and after the determination of that 
eſtate unto truſtees and their heirs in truft to preſerve contingent 
remainders from bei ng dc efeated, and to make entries and bring 
ations &c, nevertheleſs to permit the ſaid John Co mpere 7o re- 
'* ceive the rents and profits during his life ; and from and after 
t his decegſe, unto the firft and other ſons of the body of the faid J.C. 
in tail male ſucceſſively, and in default of ſuch iſſue unto his 
brother Anthony Compere (by whom the fine was levied) for life, 
* and after that eflate determined unto the ſaid truflces and their 

* heirs to preſerve the contingent remainders in manner aforeſaid ; 
* and from and after the deceaſe of his brother A. Compere, to the 
WM — and other ſons of his body in tail male ſucceſſively, and for 
want of ſuch iſſue unto his nephew R. Auſtine for life, and 
Ip —_= that eſtare determined unto the aid truſtees and their heirs in 
manner een then to the frft and other ſons of his body in 


remainder, yer. it ſeems that 


&« 


if 


* 


2 1 muſt make an actual entry before he can maintain an 
ooo ; and 122 an ney is 3 the nd muſt be laid after it. | y 
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Tueſday, 
N. os „ 2 i. 


Where after 
a deviſe to 
one for life 
the deviſor 
limited the 
eſtate to truſ- 
tees and their 
heirs in truſt 
to preſerve 
contingent 
remainders, 


and to per- 


mit the te- 
nant for life 
to take the 
profits, with 
remainder 
over on his 
deceaſe; and 
he after wards 
gave other 
eſtates for 
lives with ſe- 
veral remain- 
ders over, 
and after 
each eſtate 
for life he 
interpoſed 
the ſame 
eltate to 
truſtees and 
their heirs : 
held that 
this ſhewed 


his intent to. 


be, that the 
eſtates to 
the truſtees 
ſhould be 
confined to 
the lives of 
the ſeveral 
tenants for 
lives, and 
conſequently 


that thoſe in 


remainder 
took legal 
eſtates, there 
being no 
other cir- 
cumſtances 
in the will 
to ſhew a 
contrary in- 


tent. Where 


tenant for 
life levies a 


fine, though 


It is no bar 
to thoſe in 


* 
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4 firſt and other ſons of his body in tail male Oy, and for 
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tail male ſucceſſively; and for want of ſuch iſſue unto his couſin 
cc 1 85 Go FOE. for life, then to the truſtees and their heirs in Man- 


401 


ner r then to the firſt and other Tons” of His body tac. 
6 ha ey in tail male; aud for want of ſuch iſſue unto the fir 


8 « fon. of 2. Campere, deceaſed for life, then to the truſtees and 
« their heirs in manner aforeſaid, then to the firſt and other ſons 
«©, of his body ſucceſſively i in tail male; for. want of ſuch iſſue then 

. 4. doch ſecond ſon of the body of the ſaid Thoms C. deceaſed 


ei for life, then to the ſaill truſtces in manner afoteſaid; then to the 


4 want of füch Mue unto his own right heits for ever.” He alſo 
deviſed other parts of his eſtate i in the ſame mantier, interpoſing 
the limitations to trultees to Preſerve cotitingent remainders after 
the determination of ſeveral other. eſtates for life; «to * them and 
< their heirs 1 in manner aforeſaid,” except in one inſtance, where 
the limitation to the heirs of the truſtees | 18 omitted, though | It was 
to them in! manner aforeſaid. LETS 

The leſſor of the plaintiff claimed under c one of the! * 
ſubſequent to the deviſe to truſtees and their. heirs, and to the life- 


Eeſtate to A. Compere by whom the fine was levied. . 


Plumer, Leycefter, and Mills, ſhewed cauſe. As to the firſt 0 


jection; although the limitations to the truſtees are in terms made to 
them and their heirs, generally, without confining their eſtate to the 
5 reſpective lives of the tenants for lives, yet upon the whole of the 


will it appears plainly to have been the intention of the deviſor that 
the truſtees ſhould not take a fee abſolute, but merely conditional, 


ſo long as the eſtates for lives endured. This appears, iſt, becaule 
the purpoſe of the limitation! is expreſſed to be to preſerve the con- 
tingent remainders from being defeated, and to permit the tenants 
for lives to receive the profits during their lives. N 2dly, "The 


limitations to. the truſtees and their heirs are upon the reſpeftive 


determinations .of the life-eſtates, but the deviſes over are upon the 
deceaſes of the tenants for life; thereby ſhewing the 1 meaning of the 


deviſor to be that the limitations to the truſtees. and their heirs 
ſhould enure in caſe of the determination of the life-eſtates by any 


other means than by the deaths of the tenants for lives, and that 


in thoſe events the deviſes over ſhould take effect. 3dly, : The 
deviſes over are of legal. eſtates, and not merely to the uſe of the 


reſpective takers, as they would have been had the deviſor con- 
ſidered that the firſt limitation to the truſtees and their heirs Rill 


ſubſiſted. 4thly, If the abſolute fee were intended-to be limited 1 to 


the truſtees by the firſt deviſe to them, it would have been 


8 unneceſſary 


! 


IN | THE THIRTY-EIGHTH YEAR or GEORGE = 


unneceſſary to have cxbaths the ſame eſtate again after each ſuccelive. 1797. 
deviſe to the ſeveral tenants for lives. This was neceſſary to be 505 
done according to the plaintiff” s:conſtruQion-; but according to the HEE 
defendant's conſtruction all the deviſes to the truſtees in fee after 
the firſt were ſuperfluous ; becauſe all the ſubſequent eſtates would 
have been equitable eſtates, and conſequently the contingent re- 
mainders would - have been preſerved without the repetition of the 
fame deviſe ſo often to the truſtees. And where one conſtruction 
is conſiſtent with the words of the will as they ſtand and another 
will have the effect of rendering many of the proviſions nugatory, 
the Court are bound to adopt the former. Upon the whole 
therefore the meaning is as certain as if the words“ during the life 
4 of the tenant for I. life” had been reſpeQively inſerted after the 
deviſes to the truſtees and their: heirs. It is true that in Boteler 
v. Al.ington (a), where the words *during the life of the tenant for 
life” were omitted after a limitation to truſtees and their heirs 
to preſerve contingent remainders after an eſtate for life given, 
the Lord Chancellor decreed a conveyance of the legal eſtate by the 
ſurviving truſtee to the ceſtuy que truft after the death of the 
tenant for life: but that was in the caſe of a purchaſer, where the 
conveyance was required ex majori cauteli, and not from any 
doubt of the Lord Chancellor; for his own opinion (5) was that 
the truſtee had not the legal eſtate; but his Lordſhip thought that | 
at all events he was bound to compel the truſtee to join in the 
conveyance upon the prayer of him for whom the truſt, if any, 
was created, in order to put the matter out of doubt. In Venables 
v. Morris (c), where there was ſuch a general limitation to truſ- 
tees in fee, omitting the uſual words * during the life of the tenant 
for life,” Lord Kenyon ſeemed indeed to conſider that the legal 
eſtate continued in the truſtees: but in that caſe there were no 
ſubſequent limitations, which ſhewed the intent to be otherwiſe, 
and in ſome events ſuch a conſtruction might be neceſſary to give 
effect to the power reſerved (4). As to the ſecond objection, re- 
ſpecting the verdict being entered on the firſt count; that depends 
ou the queſtion, whether the fine levied by Anthony Compere, the 
tenant for life, had any operation: if it had, it muſt be admitted 
that an entry was neceſlary to avoid it; and then according to | 
Herrington v. Fart hurſi 64) the demiſe mult be laid aer the 


(a) 1 Bro. Ch. Caf. vz. © _ 342. | 
() But this does not appear in the printed (4) Vid poſt. 438. 
report. (e) 2 Stra. 1085. 
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1797. 
Dos 


againſt 
Hicks. 


of the ſeveral tenants for lives. 


"CASES IN MICHAEL MAS: TERM 


entry. But the fine of a tenant for life is merely void. 1. 
' Goodright d. Hare v. Board and Joner (a) the general Principle 
was laid down from 9 Rep. 106. a. that a fine does not bar any 


eſtate in poſſeſſion, remainder, or reverſion, which | is not deveſted 


and put to,a right; and that if the party to a fine be in of a ſciſin 
or poſſeſſion conſiſtent with the intereſt intended to be barred, the 
fine does not deveſt it, and therefore it is no bar. Now here the 
poſſeſſion of the tenant for life who levied the END conſiſtent 
with the eſtate of thoſe 1n remainder. 

Erſkine, Williams Serjt., and Abbott, contri. The queſtion? is not 
whether it were neceſſary for the purpoſe intended by the deviſor 


that the truſtees ſhould have taken a fee; but the Court muſt de- 


cide upon what he has expreſſed; and he has limited the fee to 
them in expreſs and technical terms. There is no inſtance where 
the Court have cut down an exprefs deviſe in fee to an eſtate for 
life upon a mere implication of intent. In ſome caſes, where an 
eſtate has been deviſed to a man and his heirs and in default of 


 afſue of his body then over, the Court have ſaid that the ſubſe- 
quent words explain what kind of heirs were meant, namely, 


heirs of the body: but that is ſtill giving a meaning to all the 
words. Whereas the conſtruction propoſed here can only be made 
by rejecting the limitation to the heirs altogether. At any rate the 


Court will not adopt ſo forced a conſtruction, unleſs it be ab- 
ſolutely neceſſary to carry into effect the general intent of the de- 


viſor: but that general intent may take effect as well by giving 
the legal eſtate in fee to the truſtees, as by confining it to the lives 

The mere circumſtance of the 
deviſe in fee to truſtees being repeated ſeveral times cannot in itſelf 
Furniſh a ground for deciding that they took a leſs eſtate in the 
firſt inſtance. It has often occurred in other caſes, and no ſuch 
argument was ever before attempted to be drawn from it. The 
fee was conſidered as paſſing to the truſtees in both the caſes al- 
luded to, although the object of interpoſing truſtees was as in this 
caſe intended only for a particular purpoſe. And it never yet 
was conſidered that the duration of the eſtate to truſtees and their 
heirs was limited to the neceſſity of the purpoſe for which the eſtate 

was created. As to the ſecond point, the caſe of Clerke v. 
Pyccell (b) ſhews that an entry was neceſſary to avoid the fine in 


this caſe ; ſo that at all events the verdict can only ſtand on the 
ſecond count. | | 


(a) M. 23 Geo. 2. B. R. Cruiſe on Fines 251. (6) 1 Saund. 319. 


Ny TEE THT 


Lord KENYON Ch. 4. 1 am t to find, on looking hk 1797. 
* whole of this will, that the truſtees did not take the abſolute * 
fee; for though, if they had taken ſuch an eſtate, the preſent claim PN 
ant who is unqueſtionably entitled to the beneficial intereſt in the 185 
eſtate would not ultimately be diſappointed, yet he would be | 
driven to a more expenſive and circuitous mode of proceeding in 0 
order to obtain it. We are to collect the deviſor's intention from 
the whole will; and I agree with the plaintiff's counſel that taking 
the whole inſtrament together it appears that he intended that 
the truſtees ſhould only take during the lives of the ſeveral tenants 
for life in order to protect the contingent remainders, though the 
words during the life of the tenant for life are not inſerted in the 
will in the limitations to the truſtees. If he did not intend this, all 
the ſubſequent remainders to the truſtees were abſolutely nuga- 
tory. The doubt merely ariſes from the inaccurate penning of 
the will, which was evidently drawn by a perſon ignorant of tbe 
profeſſion. What 1 rely upon is this, that taking the ſeries of 
limitations all together, it appears that the deviſor thought that the 
whole intereſt in the eſtate was not veſted in the truſtees by the 
firſt limitation, becauſe he thought it neceſſary afterwards to give 
them the ſame eſtate after all the ſubſequent eſtates for life. The 
.caſe of Boteler v. Allington ought not to be relied on as an au- 
thority, becauſe that was an amicable ſuit; and the bill was filed 

merely to remove all doubts. And with regard to that of Venables 
v. Morris, it is clearly diſtinguiſhable from the preſent. There I 
threw out an opinion that the truſtees took the abſolute fee by the 
ſecond limitation to them; and on further confideration (a) I am 
now clearly of the ſame opinion. There it was abſolutely neceſ- 
fary that the fee ſhould be i in the truſtees; for the tenant for life : 
{the wife) had a power of appointment, 5 if in exerciſing that 
power the had introduced any contingent remainders, they might 
all have been defeated if the uſes were not executed in the truſ- 
tees. On the ſame principle therefore that it was neceflary in that 
caſe that the truſtees ſhould have the legal eſtate, to anſwer the 
intention of the parties, I think it ig not neceſſary in this caſe that 
they ſhould take the legal eſtate for a longer term than during the 
lives of the tenants for lives, ſince this. conſtruction will beſt an- 
ſwer the intention of this teſtator. 


On the ſecond point I am inclined to yield to the defendant's Aer, 2 
objection: but it is not neceſſary to diſcuſs that point in this caſe, ee 


a 
lince the plaintiff is at all events entitled to a verdict on the ſen 7 7 


(a) See the next caſe, | | rt bg, 
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433 CASES IN MICHAELMAS TERM 
1797. cond count. And if the plaintiff be entitled to the mean rofl 
— — Fi 8 | 0 i ek Ron Profits 
* antecedent to the day of the demiſe laid in that count, he may 
: pa recover Ta notwithſtanding this verdict by proving his title be. 

fore that period. N 


— — eng, 


LY 


Per Curiam, Let the verdict be entered for ke 


od” PlwKw⸗intiff on the ſecond count 


VeNnasLEs and Wife againſt Morgis and another, 


fine an eſtate 


'By deed and 1 * following certificate was ſent by the Court to the Lord 
was limized * Chancellor, in this caſe (vide ante 342.) « We are of opinion 
to the uſe o | 


he bd that the eſtate limited to Robert Lloyd and Rowland Edwards, on 


for life, re- „ OY 24 | | HEE | EY 
838 the determination of the life of Hannah Morris, was an uſe exe- 


truſtees and cuted in them in fee (a); and that the appointment made by her 


their heirs 


during his did not create any eſtate which could unite with the life eſtate of 


life to pre- | . , | | i 5 
ſerve contin. Sampſon Morris, and that it could only give an equitable eſtate to 


gent remain- the perſon who at his death ſhould anſwer the deſcription of his 


ders, remain- 


. right heir. And we are of opinion that neither Randal Morris 
wife for life, h : | | 


ts oe to Dor Elizabeth Venables took any legal intereſt in the premiſes in 
the truſtees . Es, | | N ey 
and their queſtion, | | 


heirs (not EINE i £ | 
ſaying „du-— | Kenyon, 
ring her | . H. Aſbburſt 


life“) in truſt 


S. Lawrence. 


to ſupport the ES 5 | 
contingent * Nov. $th, 1797. 5 
eſtates there- | * | a 

inafter limited, remainder to the firſt and other ſons in tail, remainder to the wife in tail, remainder in de- 


fault of iſſue to ſuch perſons and for ſuch eſtates as ſhe ſhould appoint, &c ;—held that the truſtees took a 
legal eſtate in fee after the determination of the wife's life eſtate, and that all the ſubſequent limitations 


were truſt eſtates :— held alſo that an appointment by the wife to the uſe of the right heirs of the huſband 
could not unite: with the antecedent life eſtate of the huſband, but could only give an equitable eſtate to 
the perſon who at his death ſhould anſwer the deſcription of his right heir. 


(a) See the preceding caſe, 


. 


Weinſdy, The KING again} The Inhabitants of UpwsLL 


Now, 22d. 

A ſervant, 5 9 3 | | 3 b 

e ee T ſeſſions confirmed an order of two juſtices, y 
which Sarah Brown was removed from the pariſh of Down- 

year, was 8 | | wy b | ; : 

beaten by her Ham Market to Upwell, and Rated the following caſe for the op- 

maſter 16 , EY ' | — . 


days before 
the end of 


the year, on which ſhe defired him to diſmiſs her from his ſervice threatening to apply to a magiſtrate 
for redreſs : the maſter paid her her whole year's wages and told her ſhe might ſerve the remainder ot 


nion of this Court. | 


* 


the year; but the ſervant went away: held that the ſervant gained no ſettlement. 


. ” g 
@- | | K * 


IN q THE THIRTY- FICHTH YEAR OF GEORGE II. 


The pauper was hired at Michaclmas 1 791 by J. Fails of Up- 
ell for a year, and continued i in his ſervice until within fifteen or 
ſixteen days before the following Michaelmas, when her maſter 
kicked and beat her; the pauper complained to her father of this 
ill treatment, and in conjunction with her father required her 
maſter to diſmiſs her from his ſervice, under a threat of applying 


to a magiſtrate for redreſs on account of the aſſault; the maſter 


then paid her the whole of her wages, and told her ſhe might 


ſerve the remainder of the year, but the e refuſed ſo to do, 


and immediately left the ſervice. 
When this caſe was called on for argument, | 
The Court ſaid there was no queſtion in it; for that according to 
the fats ſtated it muſt be confidered as an agreement by both par- 
ties to put an end to the contract ſeveral days before the expiration 
of the year, and conſequently that the pauper had gained no ſet- 


tlement in Lyrpell. And that the caſe of R. v. Grantham (a) was 


deciſive of the preſent. 
Per Curiam, 


order of eee and Exftine againſt it. 


(a) Aan, 3 vol. 754. 


The Kine again/} The Sheriff of Mippuesex. 


IBBS having, on a former day, obtained a rule to ſhew cauſe 

why a writ of attachment which had been granted againſt 
the ſheriff in a cauſe of Sadler v. Sheridan mould not be ſet . 
on payment of coſts; | 
Marryat, on ſhewing cauſe, now objected to the Os of ü the 
e in ſupport of the rule, becauſe they were entitled © The 
Ring againſt The Sheriff of Middleſex: whereas, the attach- 
ment not having in fact ved, the affidavits ought to have been 


entitled in the original cauſe, according to the rule laid down in 


Mood v. Webb, ante 1 vol. 25 3. But 


The Court ſaid that, as the attachment had been granted, the 


afidavits were properly entitled. And ey directed the counſel 
to ſhew cauſe on the merits. 


Vol. VII. | 5 U 


| Both orilers apes. 
Mingay and Hutton were to have argued in ſupport of the 


2797. 
— mm 
The Kin G 

againft 

The Inhabit- 
ants of 
Ur wr. 


Welne/aay, 
Nov. 22d. 


Affidavits to 


ſet aſide an 
attachment 
-that has been 
granted (tho 


not i ſued) i. 


the courie c. 
a civil ſuit 
muſt be ea 
titled “ R. 
v. The party 


to be attach 
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A eonſignor's 
right of ſtof · 
ping goods in 
tranſitu is not 
taken away 
by che con- 


ſignee's hav- 


ing partly 
paid for the 


goods. 
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A Wee againſt Lor. : 


N trover to recover the value of 1382 firkins of butter, Which 

was tried at the laſt aſſizes for the county of Cumberland before 
Rooke Juſtice, a verdict was found for the plaintiffs for 3221, ſub. 
ject to the opinion of the Court upon the following caſe. The 
plaintiffs claimed as aſſignees under a commiſſion of bankrupt 
: againſt . Edward Ward dated the 25th March 1797. In the be. 
ginning of February, prior to his bankruptcy, the bankrupt, who 
was a butter merchant reſident in Cumberland, purchaſed. ſixty fir. 
kins of butter of one Cowper at 41 6. per firkin, and paid one half. 
Penny earneſt, It was originally agreed that Ward was to pay 
40 f. of the purchaſe money in caſh upon the Tueſday ſe Qnight 
following the contract, and on which day the butter was to be 
delivered; the 401. was not paid on the day ſpeciſied, but on 
that day } Ward purchaſed of Cowper 4.4. other firkins of butter, 


making in all 1042, and Cooper being indebted to Ward in the 
ſum of 20 J. Ward in addition to that ſum paid him 30 l. more on 


account of the butter, and having promiſed to ſend him a bill for 


100 l. he afterwards did ſo; but that bill when it became due was 
not paid. On the ſame day that the latter contract was made with 


2 Ward purchaſed of one Wilſon 34 firkins of butter, and 
both Cowper and Milſon agreed to deliver the butter to one Gotding 
a carrier; who ſaid on his examination that he carried! it on Ed. 


ward Ward's account to be forwarded by him to Stockton in its 


. way to London. And at the ſame time Ward deſired that the but- 
ter might be marked with the initials C. V., (meaning Chr: Moßpber 
Ward his brother in London, ) to whom he uſually ſent his butter 
conſigned for ſale on his own account, and which initials the 
bankrupt had conſtantly uſed for ſeven years upon ſuch conſign- 
ments. The butter was accordingly delivered on-the appointed 
day by the vendors to Colding the carrier, who was deſired by the 
| bankrupt to forward the butter as uſual to one Wilkinſon the whatf⸗ 
inger uſually employed by the bankrupt at Stockton, to be by him 
ſhipped for London. When the butter was delivered to Golding 
the carrier, he entered it in his book and way-bill in the name of 
'Edward Ward, and carried it on Ward's account; and the ven- 
. dors told him Ward was to pay the carriage. Golding. the carrier 


.carried the firkins a as far as Bowes, and there delivered them to 
*8 one 


IN THE THIRTY/EIGHTH YEAR OF GEORGE IL. 


one Savage, another carrier, who received no other inſtructions 
put from the way-bill, which only ſhews from whom they come, 
and from that he knew what to do with them. He proceeded 
with them to Stockton, and they were delivered by him to Wilkin- 
fon the wharfinger, who had frequently received butter on Ward's 
account for the purpoſe of carriage, and who had general direc- 
tions from E. Ward to ſend to C. Ward in London. Wilkin n, 
when he received the 138) firkins in queſtion, underſtood that he 
received them on E. Ward's account, and immediately on their 
arrival wrote a letter to E. Ward acknowledging the receipt of the 
butter, and alſo one to C. Ward to acquaint him of the ſame fact 
and of the name of the ſhip by which they were to be forwarded 
to London. Before the butter reached London, C. Ward and E. 
Ward both ſtopped payment and became bankrupts; and the de- 
fendant as agent of Cotper and Wilſon got poſſeſſion of the butter 


on its arrival in the River, and upon a demand made on behalf of 


the plaintiffs refuſed to deliver it, ſaying he was indemnified by 


Cowper and Wilſon, and admitting that he had ſold it for the price 
for which the damages are aſſeſſed. In June laſt Cꝛoper tendered 


to the plaintiffs the bill for 1001, which had been given by E. 
Ward to him, and the money whieh he had received, but the 
plaintiffs refuſed to receive the ſame. 


Park, for the plaintiffs (a), admitted that where goods were 12 
gained for, to be delivered at a diſtant place, the contract was am- 


bulatory till the delivery; according to what was ſaid by 4/bburft . 


in Lickbarrow v. Maſon (b). But here, he contended, that the 


vendor could not ſtop the goods in tranſitu. iſt, Becauſe there 


was a delivery to the vendee or his agent. 2d, Becauſe there had 
been a part payment for the goods. 3d, Becauſe there was an 
antecedent debt from the vendor to the bankrupt, for which the 
bankrupt had a lien in equity on the goods; ; and which ſum at 
any rate ought to have been tendered, as well as the money im- 


mediately advanced on the goods. 1ſt, The delivery of the goods 


to Golding the carrier, according to the terms of the contract, by 
the direction of the bankrupt was a delivery to the bankrupt him- 
ſelf. It is ſtated in the caſe that Golding received them on the 


bankrupt's account, In order to defeat the vendor's right of ſtop- 


pingin tranſitu-it is not neceſſary, as was holden in Ellis v. Hunt (ec), 


that the goods ſhould come into the actual A of the ven- 


(a) On a 8 Ry in this Term. 3 E 5 PR 3 vol. 164. 
(5) Ante, 2 vol 71, PE, 
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CASES IN MICHAELMAS TERM 


Ps That caſe turned on the fact of the proviſional alGonee 
under the vendee's commiſſion having taken poſſeſſion of the 


goods while in the warehouſe of the inn where the carrier put up 


by fixing his mark upon them. Now here the ts mark 
was upon the goods at the time they were delivered to Golding 2 
His ſpecial agent. It was holden in the preſent Term, upon a mo- 


tion for a new trial in a caſe of Fowler and another aſſignees of 
Hunter and Co. v. M*Taggart and Co., tried before Eroſe J. a 
Briſtol, that a delivery of goods into a ſhip chartered by the 
vendee, who afterwards became a bankrupt, was a delivery to 
him, ſo as to defeat the vendor's right to ſtop in tranſitu; though 


it might as well have been contended there that the delivery was 
only for the purpoſe of conveyance to the place of their deſti- 
| nation. But further there was a delivery of the goods by the 


particular direction of the bankrupt to Wilkinſon at Stockton, who 


{the caſe ſtates) was w/ually employed by the bankrupt, and who was 


acting under general inſtructions from him to receive ſuch goods 


and forward them to his brother in London. _ Therefore ſup- 


poſing that the poſſeſſion of Golding in the firſt inſtance might be 
conſidered as common to both the parties, yet Wilkinſon to whom 


a ſpecial delivery was made by the order of the bankrupt cannot 


be conſidered as a common agent between them; and that diſtin- 


guiſhes this caſe from others which may be cited. 2dly, Here is 


a a part payment, in which caſe the right of ſtopping in tranſitu 


cannot attach at all. For it is clear that the vendor can have no 


right to reclaim ſuch part of the goods for which he has actually 
received the value; and as the contract i is entire, no apportion- 
| ment can be made, and therefore the part payment muſt be bind- 


ing upon the whole, and cannot be applied to any ſpecific, parcel. 


Beſides, the vendors have ſeized the whole. After goods have been 


ſold, though the vendors are not bound to accept leſs than the full | 


value, yet if they agree to accept a part payment, the contract can 
only be reſcinded by mutual conſent : ſomething is required to be 


done by both parties for that purpoſe, namely, the redelivery of 


the goods on one fide, and the repayment of the money advanced 
on the other. 
ſidered as excepting the caſe out of the general right of ſtopping 
in tranſitu. In M. ſeman v. Vandeput (a), which was the firſt caſe 
in Chancery of the kind, the rule was laid down that the vendors 
might top in uanſiu, the vendees hawng paid ao MONEY for the 


The fact of a part payment has been con- 


5 2 Yerw 203. hs 
* - 0 * © 


IN THE TAIRTY-EIGHTH YEAR OF GEORGE 111. 


tr. So in the caſe of the aſſignees of Burgball v. Howard (a) 
Lord Mansfield ſaid that he had known it ſeveral times ruled in 
Chancery, that where the conſignee becomes a bankrupt. and no 
part of the price has been paid, | the conſignor may ſeize the goods 
before they come into the hands of the conſignee. 3dly, Sup- 
poſing the right of ſtopping in tranſitu ſtill to remain in the ven- 
dor, yet the right itſelf being founded on equitable principles 
muſt be-exerciſed according to the juſtice of the particular caſe, 
which cannot be done without putting the vendee in the ſame ſitua- 
tion as he would have been in ſuppoſing he had continued ſolvent ; 
in which caſe, in the preſent inſtance, beſides ſetting off the money 
already paid on the goods he would have a right to fet off 'the an- 
tecedent debt due to him from one of the vendors to the amount of 
201., of which ſum a tender ought alſo: to have been made; and 
for which he had a lien in equity on the goods. In Wiſeman v. 
Pandeput (b) the Court, in decreeing for the vendor's right to ſtop 
in tranſitu, alſo decreed that an account ſhould be taken if any 
thing were due from them to the vendees, and if fo, that that 
ſhould firſt be paid to them. 1 $62 [0 VEv bo . 
Chambre contri. iſt, Here was no ſuch delivery to the bank- 
rupt as was ſufficient to deveſt the vendor's right to ſtop in tranſitu. 
The delivery to Golding in the firſt inſtance, and afterwards that 
by him to Savage, and by Savage to Wilkinſon, were all deliveries 
made to them in the capacity of common carriers, and not as pri- 
vate agents of the bankrupt. They were reſpectively made for 
the purpoſe of forwarding the goods and for no other purpoſe. 
The circumſtance of the bankrupt's deſiring Golding to carry the 
goods to Wilkinſon as uſual cannot vary the nature of the agency. 
It was only in affirmation of the purpoſe for which the vendors 
had before made the delivery to Golding. Suppoſing this conver- 
lation even to amount to the appointment of Wilbinſon as a ſpecial 
carrier named by the vendee, that would not alter the vendor's 
right to ſtop in tranſitu. In Ellis v. Hunt (c) Buller J. expreſsly 
ſaid that that would make no difference; and Stobes v. La Ri- 
diere (a) there cited was a caſe 9. delivery to a particular carrier. 
Still leſs. ean the conception of the carrier that he received goods 
on account of the vendee alter the law, and convert him into a 


ſpecial agent for that purpoſe. Then the mark on the goods 


12 


(a) Sittings at Guildhall after Hilary (c Ante, 3 a: 469: T 


32 Fe: 2. 1 H. Blac. 365, 6. . 8 (4) Sittings at Guilaball after Mich. 1784, 
( ) 2 Vern. 204. „ er eee 541 - i ants Lord Mansfield, ante, 3 vol, 466. 
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CASES IN MICHAELMAS TERM 


which 1 is relied on was not for. the purpoſe of taking polleſion d K 
them, as in Ellis v. Hunt, but merely as a direction to aſcertain 


to whom they were to be ſent. The caſe of Hunter and others 


aſſignees of Blanchard and Lewis v. Beale (a) i is much ftron; ger 
than the preſent ; for there the bankrupt (vendee) had directed the 
innkeeper at the place where the goods were fent to forward them 
down to the quay in order to their being ſhipped, which was ac- 
cordingly done, but arriving too late they were ſent back to the 
inn, after which the vendee's ſervant went to the warehouſe and 
gave particular directions what ſhould be done with the goods till 


another opportunity of ſhipping them offered. In that caſe there. 
fore acts of ownerſhip were exerciſed by the vendee over the 
goods after they had arrived at the place of their deſtination; 
notwithſtanding which, as they ſtill remained in the actual poſſeſ- 
Hon of the innkeeper, who was the locum tenens of the carrier, 
Lord Mansfield held that they might be ſtopped in tranſitu. adly, 
It has never been decided that part payment made any difference in 


caſes of this kind; nor is it reaſonable that it ſhould; for then ſome 
trifling ſum by way of earneſt would always be paid to prevent 
the legal right of the vendor attaching. The foundation of that 


right is that the vendor has a juſt lien on his goods for the 
full value of them until they are actually delivered to the vendee, 
The only operation of a partial payment is to leſſen that lien pro 
tanto. Therefore till the delivery the vendor may, upon the in- 
ſolvency of the vendee, retake his goods upon their paſſage 
upon repayment of the ſum ſo advanced. In ſome of the 
cafes determined the conſignee had inſured the goods, in others 


he had given his acceptances, which might be conſidered as 


payment till they became due and were diſhonored. The paſ- 
ſages alluded to were neither deciſions nor even direct opi- 
nions .on the point, but niere -obſervations arguendo that no 
payment had been made on the goods. Here the vendors have 
elected to retake their goods, and have tendered the money paid 
in part for them and alſo the bill which was diſhonored. 3dly 
As to the tender of the prior debt due, no queſtion was made on 
that head before: but on no principle of law can that be neceſ- 


ſary; for it made no part of the contract for theſe goods, and 
the vendee cannot acquire any general lien on goods before he has 


actually received them. 


(a) Sittings after Trinity 1785 at Guild. | Hunt, ane, 3 <a 0 Ks. 55 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


Park in reply obſerved that this was diſtinguiſhable from the 
common caſe of a delivery to a carrier, becauſe here it was part 


of the original agreement that the goods ſhould be delivered to 
Golding. The acts of the bankrupt afterwards ſhewed that he 
conſidered Golding as his ſpecial agent; for he gave particular 
directions to him in what manner the goods ſhould be forwarded, 


which Golding obeyed, conſidering himſelf as the bankrupt' 8 ſpe- 


cial ſervant. With reſpect to Hunter v. Beal, it differed in this, 
that there the goods were ſent to a. perſon in London of the ven- 
dor's own- chooſing; and though the bankrupt afterwards gave 
directions to that perſon where to ſend the goods, yet they were 
never out of his poſſeſſion till they were retaken by the vendor. 
Whereas here they got into the hands of a perſon who was not 
only the general, but in this caſe the appointed, agent of the 
vendee. _ 28 
After this caſe was argued 
Lord KENYON Ch. J. ſaid that on the general queſtion reſpecl- 
ing the right of the vendors to ſtop theſe goods in tranſitu no 
doubt could be entertained, for that this caſe could not be diſtin- 
guiſhed from thoſe eited in which that doctrine had been eſta- 
bliſhed and recognized. And that the caſe of Hunter v. Beal was 
much ſtronger than the preſent. But, on the other point reſpect- 
ing payment, his Lordſhip ſaid he did not think that this'took the 
caſe out of the general rule, and that he ſhould be ſorry to let i in 
ſuch an exception becauſe it would deſtroy the rule itſelf; ſince 


every payment however ſmall, even the payment of a 8 by 


way of earneſt, would, if ſuch an exception were introduced, prevent 
the operation of the general rule of ſtopping in tranſitu. And he 


added that the right of the vendor to ſtop goods in tranſitu in caſe 


of the inſolvency of the vendee was a kind of equitable lien 
adopted by the law for the purpoſes of ſubſtantial juſtice, and that 
it did not proceed, as the plaintiff 's counſel ſuppoſed, on the ground 
of reſcinding the contract. 


The other judges however expreſſing a with to 25 an oppor- 


tunity of examining the caſes cited in order to ſee whether the 


circumſtance of part payment by the vendee took this caſe out of ' 


the general rule: and being deſirous that there ſhould be an uni- 
formity of deciſions on this ſubject, a ſecond argument was or- 


dered on this ſecond point; the Court being unanimous on the 
firſt, But on this day 
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Lor. 


Friday, 
| Now. 24th, 


After jodg- 
ment by de- 
fault in an 
action of 
debt on 2 
judgment 
the plaigtiff 
may ſue cut 
a writ of in- 


quiry. 


CASES IN MICHAELMAS TERM 


Lord K ENT ON Oh. J. delivered the opinion of the Cour ; in 
ee of the defendant, in ſubſtance, as follows We have looked 
into the caſes cited on the ſecond point reſpecting the part pay- 


ment of the goods by the vendee; and as this is a caſe of great 
; conſequence to the commercial world, and as it is of vaſt j Import- 


ance that queſtions that have been long ſettled ſhould not be ſet 


afloat again on account of ſome trivial eircumſtance that formed 
no ingredient in ſome of the deciſions in which the general doc- 
trine was eſtabliſhed, and as we have no doubt ourſelves on this 


ſubject, we think that the caſe ſhould not be argued again, When 


the diſtinction was firſt taken at the bar, I thought it not well 
founded; and on looking into the caſes that were referred to in 


ſupport of it, we are clearly of opinion that the circumſtance of 


the vendee having partly paid for the goods does not defeat the 
vendor's right to ſtop them in tranſitu, the vendee having become 
a bankrupt ; and that the vendor has a right to retake them unlels 


the whole price has been paid. And indeed the Lords Commiſſion- 


ers ſeem to have been of the ſame opinion in the caſe of Wi ifeman 


v. Pandeput ; for © they decreed an account that if any thing were 


due from the Italians (the conſignors) to the Bonnells (the con- 


ſignees) that ſhould be paid to the plaintiffs, but they ſhould not 
have the value of the ſilks by virtue of the conſignment,” There- 


fore we would not have it ſuppoſed that there is any doubt on 


this queſtion. The conſequence is that the Fenn muſt be deli- 
vered to the defendant. N | 


| Init the defendant (0). 


(a) He agreeing to repay the money paid by the bankrupt. 


| BLackwors ogaint FLEMYNG.. 


© this action of FIG which was brought on a a judgment of 


ſeventeen years ſtanding, the defendant ſuffered Judgment by 
Fc And the plaintiff having ſued out a writ of inquiry « of 
damages, 


Mood, on a former day in \ th term, moved on the part of the 
Jef5adant to ſtay the proceedings on the writ of inquiry, con- 
tending that ſuch a Proceeding was s irregular and oppreſſive 0 on the 
defendant. 5 3 

The Court then expreſſed a ſtrong opinion againſt the motion; , 


laying that there appeared to be no irregularity or oppreſſion a 
4 


INTHx THIRTY:EIGHTH YEAR OF GEORGE m. 


tlie plaintiff”s 8 proceedings. That the plaintiff was damnified by 


reaſon of the debt having been withheld from him ſo many 
years, and that he had a right to damages for that detention. 
That if no damages at all were given, the plaintiff would not 
be entitled to his coſts under the ſtatute of Glouceſter. However 


they gave the defendant leave to renew this application, if any 


authority could be found to warrant it. 

Wood accordingly now renewed his motion, and mentioned 
the caſe of Roo v. Apſley (a), where aſter judgment by default 
in an action of gebt on a judgment the Court at firſt thought 


that the plaintiff was nat entitled to intereſt in the ſhape of 


damages, though afterwards it was referred to the nn to 
tax the damages. 

LAWRENCE J. referred to „ the caſe of Thidipp v. Otway 60 
where after judgment by default in an action of debt on bond 
it was referred to the prothonotary to tax intereſt by way of 
damages, and this was holden to be no objeQion on error, the 
Court ſaying that it was with the plaintiff's conſent; but if the 
plaintiff would not conſent then he ſhould have a writ of 1 inqui 
of damages (c) ; but this was in the election of the plaintiff and 
not of the defendant. And he added that by tlie plaintiff 


having ſued out a writ of 1 inquiry in this caſe he had made his 
election. 8 N 


Per Curiam, © 185 The rule was refuſed (4). 


(a) 2 Sid. 442. "Es | defendant tobe at liberty to plead de novo. 


+ 
_—_— 


(5) 2 Saund. 107. The declaration was accordingly amended 

(c) On this day the writ of i inquiry was | and the coſts Paid in the vacation, and the 
executed in this caſe, and the jury gave in- declaration was delivered intitled of Zafer 
tereſt by way of damages. | 4 term, with notice to plead in the firſt four 

(4) This cauſe had before given riſe to | days of Trinity term; within that time the 
ſeveral other motions. The declaration was | defendant pleaded his peerage in abatement, 
delivered in Eaſter term laſt; the defendant | but the plea was intitled of 7. rinity tern; 
pleaded nul tie] record, and a plea of ſa- the plaintiff treated the. plea as a nullity, 
tisfaction; upon the day given to produce | and ſigned judgment.,—A rule was then ob- 
the record it appeared that in the former | tained calling on the plaintiff to ſhew cauſe 
cauſe the defendant was ſued as the Right | why the judgment ſhould not be ſet aſide, 
Honourable Hamilton F lJemyng Earl of Wi ig- 
torn, having privilege of peerage; in this | charged by the Court, who ſaid that the 
ation he was called Hamilton Flemyng Eſq. | defendant could not plead in abatement in 
commonly called Earl of Wigrown, with- | the next term without a ſpecial imparlance. 
out noticing that the firſt ation was againſt See Doughty v. Laſcelles, ante, 4 vol. 520; 
him as a peer; the Court held this to be and Badia v. Wilſon,” ante, 6 vol. 369. 
a failure of record, and in Eafter term Erſtine, Nod, and Barrow, in ſupport of 


gave leave to the plaintiff to amend his | the Se Coat 8 03 eats 
| declaration on payment of coſts, and the | n en menen 


\, 4 1 , * 
«3 oF * I 8 2 ; vi $» 1 15 } | 


* 


, £ es 1 "* % 0 ) 5 a 
; 4 1 ** 6 . N b . : Gs * " * * * N 4 9 
Vor. VII | 5 
a , | 
y 5 3 


| which rule was, after cauſe ſhewno, diſ- 
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Saturday, 


Nov. 25th. 


The Court 


will not grant 


An attach- 
ment againſt 
a member of 
parliament 
for non- 
payment of 
. money ac- 
cording to an 
ward. 


Monday, 
Nov. 27th. 


To entitle a 


defendant 


(an officer) 
to double 

coſts under 
the ſtatute 


lier. s. 
cer muſt be 
A certificate 


of the judge 


who tried the 
cauſe (which 
maybe grant- 
ed either at 
the trial or 
afterwards,) 
that the de- 
fendant was 
ſuch an of- 
;Hcer, and 
that the ac- 
tion was 
brought a- 
gainſt him 
forſomething 


done by him 
in the exe- 


cution of 
hat office. 


Ante 171, where: the .Court ſaid. that ſuch an, 


7 T-'Þ * 5 1 — * — . 3 ho * FE 1 23 wk | N 0 4 1 _ ww "IF" 
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LA 


Carus againſt Sir E. Knarcuauiy, Bart. and 
Others. ons 


an objection taken by the defendant” $ counſel, it was ad. 

mitted by the other ſide, and ruled by 45 

Type Court, that an attachment could not be granted againſ the 

defendant, who was a member of the Houſe of Commons (a), for 

non-payment of a ſum of money under an award. The rule for 

an attachment againſt him was accordingly diſcharged. 
 Mingay:i in ſupport.of the rule, .Garrow againſt It., 


(a) Vid. Walker v. The Earl of Greſvenor, - | attachment coutd not be our te 
Peer. 


HanrER againſt Cans, 


T Is was an action of treſpaſs againſt the FF wa for uking 
an anchor as a diſtreſs for non-payment. of the Poor-rate, in 


which the plaintiff was nonſuited becauſe the magiſtrates who | 


granted the Warrant of diſtreſs to the defendant as one of the 
churchwardens were not made defendants. Vid. ſup. 270.] . 

Lambe on a former day moved on the part of the defendant 
For a rule to ſhew cauſe why a ſuggeſtion ſhould not be entered 
on the record that the defendant was a churchwarden, and 


that the aQion -was brought againſt him for what he had done 


in the execution of that office, in order to entitle him to double 
.coſts. And he mentioned the caſe of Bennet v. Hart, 1 Confi's 
"Bott 289. where after a verdict for the defendant in an action 
brought againſt him for an act done by him as overſeer of the 
poor under the ſtat. 4.3 Eliz. c. 2. Den ifon J. ſaid that a ſuggeſtion 
ſhould be entered on the poſtea that the defendant; was an overſeer 
.of the poor, and that the action was brought againſt him for a 
thing done by virtue of the ſtat. 43 Eliz. c. 2. 


Law, in ſhewing caſe againſt that rule, relied-on an anonymous 


caſe in 2-Ventr. 45, the caſe of Grindby v. Holloway, Dougl. 307 
and on the words of the ſtat. 7 Jac. LoCo 5. ta), to ſhew that this 


(a) The firſt ſection of chat ſtatute (which | | diſcontinuance, « in every ſach caſe the jol- 
is extended by flat. 21 Jac. I. c. 12. to | tice or juſtices « or ſuch other judge before whon 


churchwardens and overſeers) enacts that if | abe ſaid matter ſhall be tried ſhall by force of | 
.a verdict ſhall paſs with the defendant, or | that act allow to the defendant or defendants 


»the plaintiff .become.nonſuit, or ſuffer any 1 his or their double coſts kee. 


- 


TN TIA THIRTY- EIGHTH YEAR of OEORGE ä 
was not the proper mode of obtaining the relief prayed for by the 


deferidant, and that he could not be entitled to double coſts with- 


out a certificate from the judge who tried the cauſe. He alſo ob- 
ſerved that the words of the ſtat. 7 Face I. c. F., are different 
from thoſe of the ſtat. 43 El. c. a. on which the caſe of Bennet v. 
Hart depended for by the expreſs words bf" the ſtat. of Elizabeth 
the jury who aſſeſs the treble damages are alſo to aſſeſs the coſts. : 
The Court were of that opinion; recommending an application 
to the judge for a certificate ; ; adding that they thought the judge 
was bound to grant it (a), and that it was not neceſſary that 
it ſhould be granted at the trial, as. was holden in Swinnerton v. 
Jervis (b) on the conſtruction of the ſtat. 8 U 9 W. 3. c. 1 1. J 4. 
reſpecting a certificate chat. a treſpaſs w was ; wilful, 


Rule an 


4) The learned judge has-fince certified. (3) Ante, 5 vol. 12 


ArxxANxDER againſt | Brss. 


Ives in this action, which was debt foe) goes NA and 

delivered; and on an account ſtated, was ſigned in Trinity term 
laſt ; on the 16th of July a writ ef- error was allowed and ferved ; ; 
on the 17th-of July the defendant was taken in execution for 


8 7 0 3 8 2 A ; 8 . 
381. the amount of the damages, on Which he paid that ſum to and delivered 


obtain his diſcharge; and afterwards obtained a rule calling on the 
plaintiff to ſhew. cauſe why the writ of capias ad ſatisfaciendum and 
the ſubſequent proceedings ſhould not be ſer aſide for irtegularity, 


and why the ſum of $81, paid into the hands of the "ſheriff of 


Middleſex ſhould: not be returned to the defendant. 


was whether under the ſtat. 3 Fac. I. c. 8, J 1. (2) it was br are 
for the defendant to put in bail 1 in error. 


 Marryat, on a former day in chis term, in ſhewing caufe againſt 
this rule, contended- that bail in error ſhould have been put in, and 


for the want o it the proceedings on the part. of the plaintiff by 


ſuing out a writ of execution after the allowance of the writ of 


error were regular. That the words of the ſtatute were general, 


(a) That ſtatute enaRts that no execution 
ſhall be ſtayed or delayed by any writ of 
error for reverſing any judgment “ in any | 
ation or bill of debt upon any ſingle bond 


for debt, or upon any obligation with. con. 1 


: ' 0 „ debt 


dition for the, payment of money only, or 
upon any action or bill of debt for rent, or 


pon any contract,“ unleſs the plaintiff in 
error put in bail, &c. 


It is not ne- 
give bail in 


3 judgment iu 


ſtated, 


The queſtion 
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ceſſary to 
error en a 


debt for 
oods ſold 


and on an 
account 
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AlkEXAND ER 


de bail. Pitt v. Coney, 1 Str. 476. 


' CASES: IN MICHAELMAS TERM 


bebt upon any contract; and that this was an action on 3 eon. 

tract; for in Emery v. Fell (a), where to debt for goods ſold and 
delivered the defendant ſpecially demurred becauſe no contra 
was alleged, the Court overruled. the objection, ſaying that the 
words * ſold and delivered” implied a contract. | 
Lawes, in ſupport of the rule, inſiſted that the ſtat. 3 2 q 

41 not extend to ſuch a caſe as the preſent, where there Was no 
preciſe ſum due from the defendant. before the action was brought; 

and that the word 6 contract“ in the act meant an expreſs con- 
tract, not ſuch an one as is implied by law. But that even if this 
caſe would have been within the ſtatute had there been only the 
count for goods ſold and delivered, the addition of the other count 
took it out of the act. F or in Girling v. Baker, Velo. 227., reported 


in 2 Bulſtr. 53. by the name of Gilling v. Baker, it was ruled that 


in an action of debt on an inſimul computaſſet it was not ne- 


ceſſary to give bail in error; and the ſame point was decided in 


Garret v. Dandy (b) in an action of debt on a bottomree bond (c) 
to pay a ſum of money and a//o to perform certain covenants con- 


tained in a writing of the ſame date. 


The Court took time to conſider of this point ; and now 
Lord KENYON Ch. J. ſaid, we have looked into the caſes re- 


ferred to, which, are deciſive of the preſent queſtion ; and on the 
authority of thoſe caſes we are of opinion that this caſe. is not 


within the ſtat. 3 Fac. 1., and that there was no occaſion to give 


bail in error. The conſequence of which is that the proceedings 


after the allowance of the writ of error are n and the 

rule muſt be made abſolute. ne Wot? e HUB 
LAWRENCE J. added that there was another cafe | in a, 0 

to the ſame effect. ö 

Per Curiam, 8 Rule aue 0 


(a) Ante, 2 vol. 28. 3 Aitioned to pay * whatever W the "OY 
(6) 1 Show, 14. tiff furniſhed Toy 6 the cellar of 2 om bY 
(c) But on error in an action on a bot- ſon. | ! 
tomree bond to pay money only there muſt (e) See Chanvet v. Ig, 2 Birr. 746 
„ 8 it was decided that a bond given by 2 
() Vid. Thrate v. Vaughan, 2 Str. 1190., | third perſon for payment of a ſum certain by 


and 1 Wilſ. 19. where it was halden that no | inſtalments was A caſe within the ſtats 


* 5 obs wg 4 


bail was neceſſary in error on @ bond con- 13 Jac. 1, 
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> rs moved on a former day to diſcharge the recognizance 


the affidavit on which the defendant had been holden to bail; 1ſt, 
Becauſe the, affidàxit was not entitled “ in the King's Bench;“ 
2dly, Becauſe i it only appeared to have beea taken before © Thomas 


Merrithan a commiſſioner &, without aging by; what: court hes 


was commiſſioned to take Affldgvits. i l 0 
Praed now ſbewed cauſe againſt that rule. If the, affidavit. be. 
nad informal, the defendant is now precluded from objecting 
ta it, he having taken the declaration out of the olfse. But on 
examination it ill not be found that there is any informality in 


the affidavit. No reaſon can be given for requiring that the of! 
words © in the King's Bench” ſhould be prefixed by way of title 


Joxru, 1 


of bail on account of two objections appearing on the face of 


1.797. 


Monday, 
Nov: 27th. 


It is no ob- 


jed ion to an 


a ffi davit to 
bold to bail 
that it is not 


entitled ia 
the King's | 


Bench ; 
that it ap- 


-pears. to have 


been taken 


before A. 


B, a commit | 


Goner &c.” 


without adds | 


ing ** of t 
Oourt of "oy 
R.,“ if in 
fact he were 2 


to ſuch an affidavit, for it is not {worn in court, and no action is 


depending in court when the affidavit is made. 
books of practice this part of the title is inſerted in ſome prece- 


IT; -hoogh in the 


dents, it is omitted in others. 1 Iaſir. Ckrie. 46, 2213 Lill. Entr, : L | 


612.3 1 Richard 4 P, ratt. 120. It does not form ARK part, of the 


affidavit itſelf: and the ſtat, 12 Geo. 1. only requires a poſiti ve affi- op 
davit of the debt. Nor is there any weight i in the other objection Zn 


relative to the jurat, the perſon before whom the affidavit Was 


taken (a) being commiſſioned by this Court to take affidavits; 6 
though it would have been objectionable if 1 in point. of fact he 


had had no commiſſion from this Court. This affidavit i in its 
preſent form is ſufficient for the purpoſe of holding the defendant 
It contains a 1 oath of the debt; and if it be not ; 


to. bail. 


* 44 # 


be, W bo 1 came e before 7. Merriman who was then com- 
miſſioned to take affidavits in this court, and that he then and 


there depoſed ſo and ſo in the affidavit, with an intent to com- 


mence and proſecute an action againſt the defendant for the ſaid 


cauſe of action, and that the ſaid aſſidavit was afterwards uſed for 


that purpoſe. 
The Court were at firſt inclined to diſcharge the rule on the 


former ground only: but afterwards they ſaid they were ſatisfied 


(a) Tois was verified by an affidavit produced on ſhewing cauſe, 


Vol, VL 1 that 
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The ſheriff 
having re- 
tarned cept. | 
corpus ro a 
bailable writ. 
in Hila 
term la 
upon which 
the plaintiff 
proceeded. no 
farther till 
this term, 
the Court 
thought it 
unreaſonable 
that the ſhe- 
riff ſhould 

be called up- 
on to bring 
in the body 
after ſuch 
delay, and 
they ſet aſide 
an attach- 
ment which 
had iſſued 
againſt him 
for not doing 
it. 


"CASES. IN A ICHAELMAS! TERM 


that the objections to the auhda it were unfounded, 2s the affday 
was poſitive with regard to the debt, and as an indictment fo 


| perjury might be framed on it if the contents were not true. 


5 dicke 


Vi 
175 
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The Kixs againſt The $herif of Sore, 


Mate Was ſued out on the no of W 1796, dd 
to the late ſheriff of Surry, againſt Hearding, at the ſoit of 
. Andrew, indorſed for bail for 63/. 5s., returnable the 23d. f 
January 1797, on which a warrant was granted, the defendamt 
Was arreſted, and a bail-bond given. On the 24th of Januar 
laſt the late ſheriff was ferved with a rule to return the writ, and 


on the zoth of January he returned cepi corpus. After that time 


no proceedings were had until this term, when the late theriff was 
ruled to bring in the body, for not returning WW! an a attachment 
was iſſued againſt him. 5 e 


| Garrow, on a former day 1 in this term, moved to ſet aſide ths 
attachment, contending that as no proceedings were had from the 
goth of January laſt until this term, and no notice given to'the 
ſheriff in the mean time, the ſheriff ought not now to be called 
upon, when both the bail were inſolvent and the defendant ab- 
ſconded, (as appeared by an affidavit.) | 3 


Abbett now ſhewed cauſe againſt this rule, arguing that the 
plaintiff might now have proceeded againſt the defendant himſelf, 


and that there was no ſtatute, rule of court, or authority, to pre- 


vent the plaintiff ſuing the ſheriff within the ſame time. But 
The Court ſaid, that, though there was no decided caſe on this 
ſubject, it was highly unreaſonable that the ſheriff ſhould be called 
upon at this diſtance of time, when the bail and the defendant 
were become inſolvent. And they made the N 
Rule bci 


IN THE THIRTY-EIGHTH YEAROF-GEOROE! ni. 
WorTHINGTON and Others . Baro Admini- 
tratri IX. A; b 


1GLEY having moved for an attachment n the Jefendant 
N. for not paying the ſum of 26647. 135. 80. according to an 
4 in which the, arbitrator had aſcertained the amount of che 
plaintiff's $ demand, as above, and directed the deferidant to pay it, 
Hug bes ſhewed cauſe againſt the rule, on this ground, that. the 
adminiſtratrix had no aſſets, and that the ſubmit on to an 
award by an adminiſtrator was not an admiſſion of aſſets, as 
was ſaid in Pearſon v. Henry, ante, 5 vol. 6. _ 
Lord KENYON Ch. J. The deciſion in Pearſon v. - Hoary muſt 
be taken with reference to the facts of that caſe. There the arbi- 
trator only aſcertained the amount of the demand, without order- 
ing the adminiſtrator to pay it: but here the arbitrator has 


awarded that the defendant, the adminiſtratrix, hall pay the 
plaintiff” s. demand. 


alſo of the other queſtion whether or not the adminiſtratrix had 
aſſets. And as the arbitrator has awarded the defendant to pay 
the amount of the plaintiff's demand, it is equivalent to deter- 


mining as between theſe parties that the adminiſtratrix had aſſets 


to pay this debt. The defendant therefore 1 is concluded by this 


award, though it will not operate as an admiſſion of aſſets 1 in any 


other action to be brought by 9900 other creditor, 


The ſubmiſſion to afbitration by the ad- 
miniſtratrix was a reference not only of the cauſe of action but 


Rule a abſoute. 
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| mi 437 A 


1797. 
F ? 


© Tg/aay, 


Nov. 28th. 


If an arbitra- 
tor, under a 
reference be- 
tween A. and 
B. admini1- 
ſtrator, a- 
Ward that 
B. tall pay 


a certain ſum 


as the a- 


mount of 4.'s 


demand, B. 


cannot aſter- 


wards object 
that he had 
no aſſets, 
but may be 


attached for 


non · pꝛy- 
ment. 
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T IS, ORDERED That from 200 ales the laſt day of this term 
affidavits of any cauſe of action before proceſs fued out to hold 
= to bail be not entitled in any cauſe, nor read if 
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FT Is ORDERED: That from och after the laſt: day of this 

term all ſpecial caſes to be ſet down, by the clerk of the 
papers to be argued ſhall be ente 
the term next after the triaLat. 
been reſerved ; AND FUR HER thatduchy! 
ſet down for argument on any of the f 
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THE END OF MICHAELMAS TERM. 
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ARGUED and DETERMINED 

9” ati 4E< 

Court of KIN G's BENCH, 

RY iN 1 
Hilary Term, 


In the Thirty- eighth Year of the Reign of Ge ORGE I. 


GrEATHEAD againſt BROMLBY. 


RULE had been obtained in the laſt Term, calling on the 

plaintiff to ſhew cauſe why a bond and warrant of attorney 
for ſecuring an annuity ſhould not be ſet aſide, on the ground 
that certain requiſites of the 17 Geo. 3. c. 26. had not been com- 
plied with. This matter ſtood in the e paper for 
this day: but when it was called on, 


Garrow and Gibbs made a preliminar ry objection to the Fa 
cuſſion of the merits, becauſe they had been inveſtigated a few 
years ago upon a ſimilar rule between theſe parties, upon the 
ſame ſtate of facts then exiſting, when the Court having heard 
every objection which was then urged diſcharged the rule with 
coſts. And the former proceedings on the files of the court 


were referred to in ſupport of the objection. 


Erſkine and Plowaen, | in ſupport of the rule, admitted that uch 
an application was made; but ſtated that they had objections to 
offer now, which were not then entered into, arid which were 
fatal to the annuity under the 205 of patiaalent. But 
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Where upon 
a ſummary 


application 


to ſet aſide 
an annuity 
for non- 
compliance 


with the re- 
quiſites of the 


17 Geo. 3. 
Co 26. the 
rule was diſ- 


charged upon 


diſcuſſion of 


the merits, 


the Court 
will not en- 
tertain a ſi- 


milar appli- 


cation be- 
tween the 


ſame parties 


on the ſame 
ſtate of facts, 


though 


grounded 
upon a new. 
objection to 
the annuity, 
which was 


not before 
urged or * | 
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| Grear: 


HEAD 


agent 
BaouLey. 


Thurſday, 
Jan » 2 . 0 


Tbe 8 tat. 
2 Gev. 2. 7 


c. 23-5 re- 
quiring (as 3 
previous qua- 


liſication to 
being ad mit- 
ed as an attor- 
ney) that 
the party 


ſhall continue 
ia the ſervice 
-of the attor- 


ney to whom 
he.is articled 
for five years, 
43 not com 
plied with 

by the clerk 


ſerving part 


of the time 


= to the Court, which is to be ee 


the parties are. 


g CASES IN HILARY TEM 
e ee Ch. J. aid, the at of parliamerit gives. A bn. 


dreiſed 00rdng 


to ſound legal diſcretion ; and we cannot govern our diſcretion 
better chan by analogy to the proceedings at common law. Now 
if an action be brought, and th 
between the parties, and a final judgment obtained by either, 


merits bf *the queſtion diſcuſſed 


rr 
9 . 


nduded; and cannot canualh the fame queſticn 
again in another action, although perhaps Tome objeftion ar 


argument might have been utged upon the firſt trial, which 
would have led to a different judgment. 


80 here, as it ap- 
pears that all the facts now brought forward iu the aff. 


davits in ſupport of the rule exiſted at the time of the 
former rule, and every objection which can now be urged might 


then hade been brought forward, the matter muſt now be taken 


to have paſſed in rem judicatam, and the former deciſion | is 
concluſive between the parties. Y 'L I 
Per Guriam, 


4 « " F 
* * . . 
” 3 * F «+ has ” - * — * . — — * . I a + 4 a+ * 
5 * 


Rule diſcharged, 


2 ; 

— 
4 

M9, 1 

* 
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Ex parte Joux Hir, one, Sc. 


A* application was made to ſtrike Jobs ill off the Roll of 

attornies of this Court, on the ground of his not having 
ſerved the regular time of five years as an articled clerk with an 
phe previous to his. admiſſion 3 in Hilary term 1706. 

Upon ſhewing cauſe the facts appeared to be 8955 Previous 
to .the year 1794. he ſerved as a writer to Thomas Webb an 
attorney, living at Birmingham, to whom he applied to be articled 
and was refuſed. Upon which i in Jamary. 1791 he articled him- 
ſelf to Hughes an attorney, who then lived ſeven miles from that 
town; but as Hughes Was about removing hither, and as moſt 
of his buſineſs lay there, it was conſidered more convenient for 
Hill to remain where he was till Hughes ſettled at Birmingham; 


with another Which Hill accordingly did, and continued to write for Webb for 


attorney 
with his ma- 
ſter's con- 
ſent, and the 
reſt of the 
time with his 
maſter. 


ten months after he was ſo articled to Hugber. But during that 
time he did attorney's s buſineſs for Hughes from time to time in 
Birmingbam, whither Hughes frequently went, and in particular Eil 
ſued out proceſs for him on ſeveral occaſions. out of the count) 
court. And at the end of the ten months, when Hughes removed 
to Birmingbam, Hill went and reſided with him * 
Erſkine and Park ſhewed cauſe againſt the rule. 
Quarſe in ſupport of it was ſtopped by the Court. 


Lord 


* | THE TY ar. rlokrrI YEAR OP GEORGE m. 


Lord KENTOꝝ Ch. J. The 
on the facts diſcloſed to the Court, Hill has complied with the 
| requiſites of the act of the 2 Geo. 2. c. 23. which prohibits any 


perſon to be admitted an attorney, unleſs he ſhall have been 
bound by contract in writing to Terve:as a clerk to an attorney for 


five years, and ſhall- have continued in ſuch ſervice. for the 
{aid term of five years. Now if this kind of ſervice were deemed 
ſufficient within the act, why might not a ſervice with a perſon of 
any other occupation, by the conſent of the maſter to whom he 
was articled, be deemed ſufficient ? It is true that in the preſent 
caſe Hill might have been improving himſelf as much in his 
profeſſion by ſerving. Mr. Webb as if he had ſerved his own maſter : 
but the queſtion is, whether he has complied with the directions 
of the act, requiring him to /erve the perſon to whom be is bound, 


and to continue in fuch ſervice for five years And how can he 
be ſaid to have done ſo during ten months of the time, when he 


was ſerving another perſon at the diſtance of ſeven miles? It is 
not enough to ſay that during that time he occaſionally did 
buſineſs for Hughes, or attended the hundred court, which is 


holden once in three weeks. However hard the caſe may preſs 
on this individual, we moſt not make the law bend to our wiſhes, 


but muſt ſee that there has been ſuch a ſervice as the act requires. 


But that does not appear to have been performed: in this inſtanee. 


The main part of his buſineſs during the firſt ten months was 


done in another man's yy and not in the fervice of the maſter 
to whom he was articled. py 3 49216 LPR „ 15 


ASHHURST J. It is not fit that we ſhould relax the rule of 


ſervice required by the act; the plain meaning of which was, that 


queſtion before us is whether, 


457 
1798. 


— 
Ex parte 
Joun Hir. 


the clerk ſhould continue ſerving his maſter the whole time of 


probation required. If we break rough that rule in one inſtance, 


I do not know what other line can be drawn, or r where we are 


to ſtop. 


Grose J. The queſtion | 1s, l this perſon his ſetved his 
maſter for five years previous to his admiſſion, within the mean- 


ing of the act? Now can he be ſaid to have done ſo, when he 
was ſerving another maſter part of that time? Under theſe 
circumſtances 1 do not ſee how the party could conſcientiouſly 


have taken the, oath required. } | 
LAWRENCE J. The object of the at was to prevent the 


admiſſion of unfit perſons to be attornies ; for which purpoſe it 


required that they ſhould ſerve the maſters to > whom they wels 
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Ex parte 


Friday, 
Jan. 26th. 


3 2 5 
e. 15. J. 11. 
& 12. and 
5 Geo. 2. 


C. 30. /. 29. 


after any per- 
ſon has been 


convicted on 


an indict- 
ment for 
falſly ſwear- 


ing to a debt 


under a com- 
miſſion of 


bankrupt, 


(on which 
indictment 
he is to ſuf- 
fer the pu- 
niſhment in- 


flicted by the 


ſeveral ſta- 


-tutes againſt 


perjury,) the 
aſſignees of 
the bankrupt 
may recover 
from him 


.double the 
ſum ſo ſworn 
to in an ac- 


rion; in 
which it is 


Joux HILL. 


| 7. homas. 


requires that every perſon who ſhall become 
bound, &c. ſhall during the whole time or | 


CAREY” 1N" IIb AAT TERM” - = 


; articled for five years,” "Now 11 1 it were ; fufitient to ſerve: ary 


OE WE 


of 50 5 5 the object of the act Ts be defented. — ig 


very much like a caſe which lately (a) came before the Court from 


Penzance upon a ſimilar queſtion. | There an attempt was made to 


ſupport a ſervice with an attorney, by ſhewing that the party who 


lived in Penzance, at a diſtance from the attorney, had occaſionally | 


done his buſineſs for him there in the eats court; but the 
Court held that was not ſufficient, | 


Rule abſolute 9). 
(a) In Michaelmas Term laſt, Ex parte term of ſervice continue and be actually em- 
| ployed by ſuch attorney or ſolicitor, or his 
or their agent or agents, in the proper buf. 
neſs of an attorney or ſolicitor, 


(2) The 22 Geo. 3. 6 46. J. 8. expreſsly 


Mete and others Aſſignees of Brook, a Bankrupt, 
againſt WarsH. 


T* was an action of debt brought on the ſtat. 5 Ceo, 2. c. 30, 
J. 29. againſt the defendant to recover 22831, 155, being 
double the amount of the ſum which he ſwore was due to bim 
under Brook's commiſſion. 

The plaintiffs, who deſeribed theraſelyes : as afſignees of Brook, 
ſued as well for themſelves, being creditors, as for other 
creditors ſeeking relief under the ſaid commiſſion.” The declara- 
tion ſtated that the defendant was indicted at the Spring York 
Aſſizes 1795 for perjury, in ſwearing to this debt before the 
commiſſioners under Brook's commiſſion, (ſetting forth the in- 
dictment at large,) on which he was convicted at the Spring 
York Affizes 1796, when it was ordered and adjudged by the 
Court there that he ſhould be impriſoned for two years and ſet 
in the pillory at Halifax on a given day within that time; by 
reaſon of which premiſes and by force of the ſtatute, &c. an 
action had accrued to the plaintiffs as aſſignees to demand and 
have of and from the defendant, to be equally divided among all 
the creditors ſeeking relief under the ſaid commiſſion, the {aid 
ſum,” &c. 


ſufficient to ſtate the ml. of the defendant on the indiQment, without alſo alleging that the 


_ .defendant did take ſuch falſe oath. 


In ſuch an action the defendant cannot take advantage of any defect in the judgment on the indie: 


ment; that can only be done on a writ of error, 


To 


6 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


To this there was a ſpecial Aenuner; aſſigning for cauſe that ; 1798. Y 
it was not directly and poſitively ſtated in the declaration chat the en 1 
defendant was guilty of the ſuppoſed offence. whereof he was ſo again | 
convicted as in the declaration is mentioned. = ; _ 
This caſe was argued in Zafter Term laſt by Hullock for the | 
defendant in ſupport of the demurrer, and by Wood for the N 5 
plaintiffs, and again on this day by Holroyd for the aa Law 4 
was alſo to have argued for the plaintiffs. | 9 
On behalf of the defendant four objections were hw; my That : 9 
10 afion could be maintained to recover ſuch a penalty, or at leaſt 1 
no action could be brought unleſs there be a previous judgment for 9 
the penalty on the conviction for perjury ; 2dly, That if any action [ 
could be brought, this action could not be ſupported by the affigneet 4 
of the bankrupt , 3dly, That it was not ſtated that the defendant had 1 
committed perjury; and Athly, That the judgment of conviction 9 
on which the action was founded was erroneous on the face of ; 
it, and could not therefore be the foundation of any action. 9 
Firſt; The penalty, to recover which this action is brought, was 9 
for the firſt time impoſed by the ſtatute 5 Geo. 2. c. 30. /. 29. (a); 0 
and it is a general rule, that where a penalty is given in 2 1 
new caſe by act of parliament, and a particular mode of re- A 
covering it is pointed out by the ſtatute, payment of the penalty k 
cannot be enforced in any other way. 7 Co. 36. a. Now here the i 
mode pointed out by the ſtatute is by judgment on the conviction ; i 
for perjury. The ſtatute does not fay that this penalty ſhall -be | 
recovered in the ſame manner as other penalties may, but © may be | 
recovered and levied as other penalties and forfeitures are upon penal k 
fatutes after conviction to be levied and recovered,” that is, either by if 
a levari facias on the judgment, or by a commitment under | 
the judgment until the penalty be paid. By ſtat. 2 3 Elia. c. 1. p | 
J 4. Every perſon ſaying maſs and being thereof convicted ; | 
ſhall forfeit 200 marks, and be committed to priſon in the next | | 
(a) That ſtatute enacts that ** If any per-] inflited by the ſeveral ſtatutes made. and | | | 
ſon ſhall before the acting commiſſioners in now in force againſt wilful perjury, and x 
any commiſſion of bankrupt &c. ſwear that | all moreover be liable to pay double the ſum ; f 
any ſum of money is due to him or her from | / favorn to be due or owing as aforeſaid, to be A. 
any bankrupt, which ſum of money is not | recovered and levied as other penalties and 1 
really due or owing, or ſhall ſwear that more | forfritures are upon penal flatutes after con- { 
is due than is really due or owing, knowing viction to be levied and recovered; and ſuch 1 
the ſame tobe not due or owing, or that ſach | double ſum ſhall be equally divided among 14 
oath is falſe and untrue, and being thereof all the creditors ſeeking relief under the 5 
convicted by indictment or information, ſuch | | faid commiſſion,” by 
-perſon ſhall ſuffer the pains and penalties |. | e rayon Me G 
Vol. VII. 1 5 6B ” gaol, f 
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him that ſhall ſue for the ſame by any action &c:” 


CASES IN HILARY. TERM 


1 there to remain by the ſpace of one year and from "INN 
until he has paid the ſum of 200 marks; and in Cb. Entry, 362. 
there is an entry of a judgment on that ſtatute adjudging the 
forfeiture of the money. Again by the th ſection of the ſame 
ſtatute every perſon who does not attend church is liable (inter 
alia) to a penalty of 201. being thereof lawfully convicted“ 
On this act too the penalty has always been recovered by a judg- 
ment for it on the information or indictment. R. v. Law, 


3 Bulſtr. 87; Dr. Foſter's caſe, 11 Co. 59.;. R. v. Vachell, 1 Anderſ. 


138; R. v. Sir F. Webb, Bridgm. 120. So on the ſtat. 3 & 4 
W. M. c. 10. on a conviction for deer ſteeling, a levari 
facias iſſues .on the conviction to levy the penalty. N. v. Speed, 
Salk. 3 793 and in R. v. Hawkes, 2 Str. 858., Fitzg. 124. a con- 
viction on that ſtatute was quaſhed for want of a judgment for the 


penalty. That the Legiſlature intended that this penalty ſhould 
only be recovered on a convicton on an indictment or information 


is alſo apparent from this circumſtance, that when they intended 
that the penalty ſhould be recovered by action, they aid fo in 
expreſs terms; as in ftat. 9 An. c. 14. J 5. where any perſon by 
fraud or deceit wins 101. of another by. cards, &c. her is upon an 
indictment or information to forfeit five times the amount of the 
ſum won, he becomes infamous, and , is to ſuffer ſuch corporal 
puniſhment as in caſes of wilful perjury, “ and ſuch penalty to be 
recovered by ſuch perſon as ſhall ſue for the ſame by ſuch action 
as aforeſaid.” S0 in the Rtat..25 Car. 2. c. 2. J. F. it: is. enacted 
that if any perſon ſhall neglect or refuſe to take the oaths pre- 


ſcribed, and ſhall nevertheleſs execute any office, © being thereof 
lawfully. convicted,“ he ſhall be diſabled to ſue in any action, to 


hold any office &c, and ſhall forfeit 500 J. , to be .recovered by 
Theſe ſtatutes 
alſo afford another obſervation in ſupport of this objection, that 
they point out the perſons who are to ſue for the penalties 
by action, whereas the ſection of the act on which this action is 


founded does not mention any plaintiff; and yet other clauſes in 


this very act expreſsly mention the perſons who are to ſue 
in caſes where it is clear that the Legiſlature intended to give an 
action; Sect. 5, 19, 21, 23, 30. At all events if this pe- 
nalty can be recovered by action in ſuch a caſe as the preſent, 


chere ſhould be a previous adjudication of the penalty on the 


indictment. Until the judgment for the penalty the defendant is 


not liable to be ſued, nor is any perſon entitled to ſue him for 
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fach penalty. The caſe of R. v. Liithup is not an authority | 1798. | 
2 againſt this poſition; for in 1 Bl. Rep. 382 (a). ir appears that . 


HoL Mes 


caſe is miſreported in 2 Str. 1048, it being a proceeding on the againf 


WALSRH. 


ſecond, and not on the fifth, ſection of the ſtat. 9 Ann. c. 14. 
Secondly, This action in the names of the aſfignees cannot be 
ſupported; it ſhould have been brought by all the creditors 
ſeeking relief under the commiſhon. At common law the aſſignees 
have no right of action; their rights are given to them by ſtatutes. 
The ſtatutes, which veſt the property of the bankrupt in the 
aſſignees, only authoriſe them to ſue for debts due to, or on 
contracts made by, the bankrupt. But this action is not founded 
on a contract, nor was the ſum to be recovered a debt due to the 
bankrupt. There is no inſtance of an action by the aſſignees of 
2 bankrupt (unleſs ſpecially and expreſsly given by ſome act of 
parliament) but on a cauſe of action exiſting in the bankrupt 
at the time of the bankruptcy, or that would have exifted in him 
if the bankruptcy had not intervened. The cafe of Brandon v. 
Pate (b), where it was holden that the aſſignees of a bankrupt 
might recover from the winner money loſt at play by the bank- 
rupt before his bankruptcy on the ſtat. 9 An. c. 14. . 2. cannot 
be conſidered as an exception to this rule ; becauſe the foundation 
of that judgment was that the money recovered by the aſſignees 
had been part of the bankrupt' s property previous to his bank- 
ruptey and had been paid over to the defendant without any con- 
ſideration. Therefore though the aflignees, being creditors, are 
ſeme of the perſons grieved, they alone are not entitled to 
ſue in this caſe, inaſmuch as the reſt of the creditors ought alſo 
to have joined. Nor does the inconvenience of ſo many perſons | 
ſuing give any anſwer to-this objection, becauſe that can only be 
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(a) Quære The account in 1 Bl. Reg. 382. it alfo appears from a MS. of Mr. Juſtice 
where Mr. J. Denniſon is ſuppoſed to have | V. Forte/cue, who was then at the bar and | (+208 
ſaid, I was counſel for Luckup (alluding to | counſel for the proſecution, that in the | bs!) 
the caſe of R. v. Luckup which had been | Michaelmas Term preceding (M. 9 Gee. 2.) j 
cited from 2 Str. 1048.) The projecuter, | here was a motion for a new trial in the 
finding it difficult to prove a fraud, bad re- caſe of *Rex v. Zuckup,” on an information 
courſe to the other clauſe for winning above | on the ſtatute for fraudulently winning c, 
100. For whatever action may have been | on the ground that Perkins, who had loſt the 
brought againſt the defendant Luckup on the | money and on whoſe evidence the defendant. 
ſecond clauſe for winning above 101., it | had been convicted, was not a competent 
not only appears from 2 Stra. 1048. Tr. 10 | witneſs, which rule was after argument diſ- 


bur 9) Geo. 2. that the defendant Luckup charged, the Court being unanimouſly of 
had been convicted on an information on 


de fifth ſection of the ſtatute for fraudulently 
winning &c, where the motion was that a 


ane ſhould be impoſed on the defendant, but | () 28, BI. Rep. 308. 


* 


opinion that Perkins was & Competent wit- 
neſs. | | 


remedied 
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i 1798. remedied by the Legiſlature. | - Thirdly, The third objeftion i 

| 5 1 0 * alſo fatal, whether it be confidered with reference to the words of 
* e the ſtatute or to the general principles of pleading. The ſtatute 
=. ſays that if any perſon ſhall ſwear &c, and be thereof convicted 


1 13 &c, he ſhall forfeit &c. Two things are there pointed out as the 


| grounds of the aQtion, the taking of the falſe oath and the conviction 
? | for it: whereas this declaration only ſtates the latter, leaving the 
| former to be preſumed. But it is a principle in pleading that 
| when the plaintiff ſues for a penalty, he muſt ſet forth in his 


| 1 | declaration all thoſe requiſites that give him a right of action. 
is l Stating the conviction alone is not ſufficient ; if it were proof of 
= the conviction it would alone be ſufficient to entitle the plaintiff to 
= recover: but the proceedings by indictment and by action on 
this ſtatute (if any action can be maintained) are not only diverſo 
intuitu, but the conviction on the indictment cannot be evidence 
of the guilt in an action for the penalty, as being res inter alios 
acta, though it may be evidence of the fact of the Conviction. 
In R. v. Sutton, 1 Saund. 209, an information was filed by the 
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15 King's coroner againſt the defendant for a debt due to one E. 
| 4 Lapworth lately deceaſed, ſtating an inquiſition finding that E. 
1 Lapworth had committed ſuicide by which her goods &c were for- 
1 feited to the king: but Saunders (p. 275.) ſuggeſts an opinion 
T | 19 that the information was not good, becauſe it did not firſt ſtate 
$a the fact that E. Lapworib had committed ſuicide and then the 
1 inquiſition upon it. And accordingly in Toomes v. Etherington, 


I Saund. 361, in a plea to a ſcire facias on a judgment, the fact 
of ſuicide was ſtated as a ſubſtantive allegation, and then it was 
alleged that it was found by an inquiſition that the party had com- 
mitted ſuicide, Fourthly, The act ſays that the party convicted 
| ſhall ſuffer the pains and penalties inflicted by the ſeveral ſtatutes 
made and now in force againſt wilful and corrupt perjury. 
The only ſtatutes then in force againſt perjury were, 5 Els. c. 9. 
J. 69 7, and 2 Geo. 2. c. 25. J. 2. By the former the perſon 
convicted is to forfeit 20/., to be impriſoned fix months, his oath 
is not to be received in any court of record until the judg- 
ment be reverſed, and if he has no goods to the value of 20 |. 
then he is to be ſet on the pillory. By the latter he is, beſides the 
puniſhment before preſcribed, to be ſent to ſome houſe of cor- 
rection for a time not exceeding ſeven years, there to be kept to 
hard labour, or to be tranſported for ſeven years. Now this 


judgment is not warranted by either of theſe ſtatutes. It is an 
13 „ . abſolute 
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I THE THIRTY-EIGHTH YEAR OF GEORGE 111. 
abſolute judgment to be ſet on the pillory, whereas it ſhould 
have been only- conditional, namely, in the event of the defendant 
not having goods &c. to pay the penalty of 207. In Co. Entr. 
368. ö. there is an entry of a judgment, which purſues the 
directions of the ſtat. 5 El. c. 9. By this judgment alſo the 
defendant Was ordered to be impriſoned in the gaol at York, 
inſtead of ſome houſe of correction, according to the ſtat. 2 Geo. 2. 
This judgment is alſo errroneous in another reſpect, in not 
adjudging, according to ſtat. 5 Eliz. c. q., that the defendant 
ſhould be diſcredited until the judgment is reverſed, which part 
of the judgment cannot be pardoned by the king. R. v. Griepe, 
1 Lord Raym. 257, 8. This is not like a conviction at common 
law, where the diſcrediting is only a conſequence of the judg- 
ment; this is a part of the judgment itſelf under the ſtatute. 
Now if the judgment be erroneous on the face of it, it cannot be 
the foundation of an action. 


l 
L 
. 
14, 
47 
* þ* 
; + 
; 
= 
3 
mn I 
4 1 9 
1 
> of .-- 
Mn 
1 = 
1 00 
Wt 
* 
= 
bd» 
18 * 
TE 
* 
1 
4 — 
lt 
4 I N 
Ar. 
N 
. 
TIE 
"S PAK. 
4 9 
54 
R 
4 1 
£497, 
r 
17. % 
i.. f = 
114 
1 * 
n 
7; - 
. ny : 
(4-458 * 
* } 
4 | 
"LECT ol 
1 * 1 
4 — 
iI 
jd ; 
. 

y 11 
Bok oy 
. - 

. + + by 
Rt 
1 Fame 
P 15 % 
e 

30 
Met 
8 ns | 
- 3-28 

hi 

191468 
„ 
4 
1 11 
*. 2 

7 
» 


i, Ty 
TH $3 oy. \ 
1 85 4 1 
0 1 
. ET g 4 
+4 
& 7 175 
15 4 a” 
N 
112 
i p 
1 
9 


195 1 
- 


The plaintiffs counſel, in anſwer to the two firſt eden, 
relied on the ſtat. 1 Fac. I. c. 15. J 11, 12., intitled © An act 
for the better relief of the creditors againſt ſuch as ſhall become 
bankrupts;” obſerving that it being a ſtatute in pari materia muſt 
be conſidered as incorporated into the ſtat. 5 Geo, 2. c. 30. The 
eleventh ſection enaQts that if any perſon, other than the bank- 
rupt, ſhall wilfully and corruptly commit any manner of wilful 
perjury by his depoſition to be taken before the commiſſioners, he 
may be indicted in any of the king's courts of record, and after 
his conviction thereof he ſhall incur ſuch forfeiture and receive 
and ſuffer ſuch pains and puniſhment as are limited by the ſtatute 
made concerning perjury, 5 Eli. And it is enacted by the twelfth 

_ Clauſe that all and every ſum and ſums of money which ſhall 
be forfeited by force of this preſent act ſhall be ſued for and 
recovered by the ſaid creditors only, or any of them that will ſue 
for the ſame, by action of debt, &c. in any of the king's courts 
of record; and the ſum or ſums of money ſo recovered, the 
charges of ſuit being deducted, ſhall be diftributed and divided 
towards the payment of the ſaid creditors of the bankrupt.” 
Anſwer to the third objection. It is admitted that the conviction 
is concluſive with reſpe& to the corporal puniſhment, but it is 
argued that it has not that effect with regard to the penalty: but 
the conſequence of that argument would be that after the defendant 
-has ſuffered an ignominious puniſhment his guilt may again be 
queſtioned in another iſſue, when it may become a queſtion 

7 Vol. VII. 60 whether 
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whether or not he ſhould bave been puniſhed at all. Reaſon 


therefore as well as the principles of law require that the con- 
viction on the indictment ſhould be concluſive evidence of the 
guilt in this action; if fo, it was ſufficient merely to ſtate the con- 
viction, without alſo ſettiug forth the previous ſteps that led to 
it. If the fact of taking the falſe oath had been alleged, that 
might have been traverſed : but that would have been permitting | 
the defendant to traverſe a matter of record which is never allowed. 
Fanſhaw v. Morriſon, Salk. 521. No traverſe can be taken but 
where the thing traverſed is iſſuable, Cro. Fac. 221. In Bro, 
Travers d'Office,” p/. 35. this diſtinction is taken; if a man 
after committing felony convey lands to A. and be then convicted 
by a verdi& of twelve, A. cannot traverſe the guilt of the felon, 
though he may, if the felon only confe/s his guilt. The preſent 


caſe is diſtinguiſhable from that cited from 1 Saund. 269, which 


was on an inquiſition of office; for an inquiſition is traverſable, but 
a conviction is not. Beſides what is there ſaid is only the opinion 
of Saunders himſelf, and it is contrary to univerſal practice in 
ſuch and analogous caſes. In an indictment againſt an acceſſary 
for murder or felony, it is uſual to ſtate the record of conviction of 
the principal and then the charge againſt the priſoner as acceſſary. 


Fourthly; If there be error in the judgment, it muſt be reverſed 


by writ of error; till when it is available to all purpoſes. 

Lord KENYoN Ch. J. I have looked into the ſeveral caſes 
cited ſince the firſt argument, and am of opinion that there is no 
weight in either of the objections. The plaintiffs have put the 
.caſe in ſuch a ſhape as to give the defendant an opportunity of 


taking the opinion of a ſecond jury on his conduct, and the firſt 


objection taken by his counſel is that his client ought to be bound 
by an indictment againſt him on a criminal charge. By adverting 
to the ſtat. 1 Fac. 1. c. 15. it is manifeſt that the penalty is not to 


be recovered by a judgment on the indictment, but by action: But 


even without the aſſiſtance of that act of parliament, when the ſtat. 
5 Geo. 2. c. 30. ſaid that this penalty ſhould be recovered and 
levied as other penalties and forfeitures are upon penal ſtatutes 


after conviction to be levied and recovered, I ſhould have 


thought that the defendant was not deprived of his trial by jury 


in an action. When an act of parliament gives a different mode 


of trial, we look with eagle's eyes to diſcover if that privilege be 


taken away. Nor is it neceſlary to diſcuſs the ſecond objection, 
fince the ſame ſtat. x Jac, 1. removes all difficulty upon that head. 


MN THE THIRTY-EIGHTH YEAR OF GEORGE II. 
But even here again, without the aid of that ſtatute, when this 
ac directed that the penalty when recovered ſhould be equally 
divided among all the creditors, T ſhould have had no doubt but 
that this might be recovered by the aſſignees who ſue for the benefit 
of themſelves and the other creditors. The third and fourth 
obledlone are equally deſtitute of foundation. If the * be 

improper, it can only be reverſed by writ of error. 


ASHHURST and GRosE Juſtices, of the fame opinion. 


LAWRENCE J. With regard to the third objection, I had ſome 


doubt when the caſe was firſt argued, whether or not the fact 
of taking the falſe oath ſhould not have been ſtated : but on fur- 


ther conſideration I think that was not neceſſary. This is war- 


ranted by the proceedings againſt an acceſſary: for though in ſuch 
caſes .it is ſometimes ſtated in the indictment that the principal com- 

mitted the fact, yet the more uſual way is only to ſtate the con- 
vidction againſt the principal and then to charge the defendant as an 


acceſſary with him. I. have been ſearching for precedents on the 


ſtat. 9 An. c. 14. % 5-, the words of which are very much like 
thoſe in the. ſtat. 5 Geo. 2.; and though I have not met with any in 
print, I have been favoured by my brother Buller with a manuſcript 
precedent of the declaration in Morgan v. Luckup on that act, 


where it is only ſtated that the defendant had been convicted on an 
information for the fraudulent gaming, without any allegation that 


he had committed. the fact. That caſe therefore, as far as it goes, 
is an authority for the preſent action. As to the laſt objection; 


the judgment on the indictment muſt be taken to be good until | 


It is reverſed by a writ of error; as in the caſe of proceedings 


againſt the acceſſary (a). So if there be a judgment againſt the 
huſband for treaſon. not reverſed by error, it is ſufficient to deprive 


[the wife of her dower. 


Per Curiam, Judgment for the plaintiffs. 


(a) Jid. 1 Hal P.C, 3 
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 Sararday, 
Fan. 27th. 


A. took a 


tenement of 
101. per ann. 


in the pariſh 
of B., and 


after living 
In it with his 


family five 
days he was 


arreſted and 


ſent to pri- 
ſon in the 
pariſh of 


Ci, But his 


wife and 
children con- 
tinued in it 
ſeven weeks 
longer: held 
that no ſet- 
tlement was 
gained in B. 
either by the 
huſband or 


wife. 


the following caſe for the opinion of this Court. 


| CASES IN HILARY TEM 


A 


The n 3 The Inhabitaäts of St. ooo. 


UE MarTyYR, en 


HE Court of Quarter Seffions. i in Surry quaſhed a an order of 
two juſtices, for the removal of Mary Lord the wife of 


J. Lord and her two children from St. George the Martyr in 
Southwark to St. Martin in the Fields We ſeminfeer, 


#, 


and ſtated 


J. Lord the huſband not being ſettled in either of the contend- 


ing pariſhes took the firſt floor of a houſe No. 21 Chandos-Street 


in St. Martin's pariſh of a Mr. Railton who then kept the houſe 


at 157, per annum, unfurniſhed, the rent to be paid quarterly. 
He went into poſſeſſion on the 17th of March, and on the 22d 
of the ſame month he was arreſted and carried to the Mar/halſea 


priſon; in St. George's pariſh, but his family continued to reſide at 


No. 21. in Chandos-Street until the 6th of May following, being 
. the ſpace of ſeven weeks, the huſband remaining from the time of 
his arreſt and ſtill being in the Marſbalſea priſon. 
arreſted the landlord applied to his wife for the payment of the 
rent weekly, aſking 55s. 9d. per week ; but his wife refuſed to pay, 
alleging that the rent was to be paid quarterly. 


After he was 


When the wife 
and children could ſtay there no longer but went to the huſband in 


priſon, the latter agreed to give up the poſſeſſion, and the land- 
lord by conſent took ſome part of his furniture for the ſeven 
weeks' rent. The queſtion reſerved for the opinion of the Court 


was, Whether the huſband F. Lord gained a ſettlement in the 


pariſh of S7. Martin under the above circumſtances ? 


 Mingay and Marryat, in ſupport of the order of Seſſions. The 


huſband J. Lord did not gain any ſettlement in the pariſh of 
St. Martin's, becauſe he only reſided there ſeven days, and a 
reſidence for forty days is neceſſary for the purpoſe of acquiring a 
ſettlement. In R. v. Llanbedergoch (a) it was holden that the 


pauper, who after reſiding for twenty-nine days on a tenement of 


10 l. per annum was forcibly prevented reſiding there eleven days 
more, did not gain a ſettlement. 


children of F. Lord acquire a ſettlement in St. Martin's by their 


Neither did the wife and 


reſidence in that pariſh, becauſe a wife cannot in the abſence and 


.during the lifetime of the huſband who has a ſettlement of his 


(a) Ante 105. 
15 


OWA. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE UI. 


own gain a ſettlement herſelf. R. v. Aythorþ Rooding, Burr. 13 
§. C. 412. This caſe is diſtinguiſhable from the two caſes that 
were relied on at the Seſſions, St. Margaret We minſter v. St. againft 
Martin: Ludgate, 2 Conff's Bott. 146., and R. v. Leeds, ib. 208. ae 
and Burr. S. C. 524. In the former the pauper not only rented 4 _ +46 
4 houſe for 25 J. a year within the rules of the Fleet priſon, but *** 
alſo paid taxes for the ſame for eight years, which alone would 
give a ſettlement. And in the other caſe the pauper, renting two 
diſtinct tenements, one at Blackfordly, the other at Leeds, after 
reſiding three months at the former, reſided more than 40 days 
at the latter, and then returned to the former, where he reſided 
27 days more: but that was a ſhifting ſertlement, and as he re- 
ſided more than 40 days at each of thoſe places, it was ruled 
that he was ſettled at Blackfordly where he ſlept the laſt night. 

Erſkine and Lawes were proceeding to argue that F. Lord had 
gained a ſettlement in St. Martin's, but were relieved by 

Lord KENYON Ch. J. who ſaid that it was impoſſible to ſup- 
port that propoſition without obliterating the material words from 
the ſtatute of Charles the Second, and overruling all the deciſions 
on the ſubject; for that they all proved that no ſettlement could 
be gained by a relidence on a tenement for a ſhorter period than 
40 days. And though in the caſe of R. v. Leeds it was only de- 
cided that the juſtices ought not to have removed the pauper from 
Blackfordly during the continuance of his leaſe, the Court added 
that * if his leaſe at Blackfordly had been at an end, his laſt 40 
days reſidence at Leeds might have borne a different conſider- 
ation ;* evidently intimating an opinion that 40 days reſidence 
1s neceſſary to give a ſettlement. 


Per Curiam, Order of Seſſions ad 


A 


2 


7 he KING againſt T * 1 of the Weser RivinG Saturday, 


Fan, 27th, 


of YORKSHIRE, 


o a writ of mandamus, which (after reciting that an indic- The Court 


will notquaſh 
ment had been preferred and found at the Quarter Seſſions W 


of the Weſt Riding of Yorkſhire, holden &c, againſt William Stead mandamus 
(which d1- 

and F, Stead; for certain treſpaſſes and nuiſances, in unlawfully reged . in- 
Terior Court 


and inj ;urioully erefing, building, and ſetting up a certain wall &c, to give judg- 


ment on an 
indictment) merely becauſe it ſtates an erroneous zudgment given below : but a writ of error muſt be 


brought to reverſe that Judgment. —On an indictment for a nuiſance in ereding a wall acroſs a road (not 
for continuing the nuiſance) it is not neceflary to adjudge that the nuiſance be abated; Serb, 
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The Kira 


a gain 
e Juttices 


of the WEST 


RI DING of 
YORKSHIRE, | 


I 


CASES IN HILARY TERM 


upon aud nerds: a certain common and: ancient pack and prime 
way leading &c, to which W. and J. Stead had pleaded not 
guilty, and on which indictment they had been duly convicted 
&c,) commanded the defendants to give judgment on the ſaid 
indictment againſt the ſaid W. and J. Stead, the defendants made 


a return, ſtating that at the Quarter Seſſions holden, &, « they 
gave judgment againſt the ſaid V. and J. Stead, on the ſaid ! in- 
dictment for the offence aforeſaid, which ſaid judgment was that 


the ſaid JV. and J. Stead ſhould be fined the ſum of 64. each and 
be diſcharged.” = 1 


This return. was ſet dowa in the paper for argument; and 


how oy 


Frame objefted to it, beckiiſe it did Ut. kts Mi this defeat 


ants had given a full judgment on the indictment againſt V. and 
F. Stead. This being an indictment for a nuiſance, it ſhould have 


been part of the judgment that the nuiſance be abated. R. v. 


Pappineau, 2 Str. 686. Nor is it any anſwer to this objectlon 


- to ſay that the judgment given in this caſe may be reverſed by 


the proper mode of correcting the error, but that the proſecutor 
muſt bring a writ. of error, as was done in the caſe cited from 
Strange. | 


writ of error, for in order to bring a writ of error the Court to 
which the writ is directed ſhould have given a complete judgment 
on the whole matter; Metcalfe's caſe, 11 C. 39 whereas this is 

but an imperfect judgment, But 


The Court: ſaid, that it did not appear to them that the * 


at the Quarter Seſſions ought to have adjudged that the nuiſance 
ſhould be abated, the indictment not charging the defendants 
with continuing, but merely with, erecting, the wall, ſo that for any 
thing that appeared on the record the nuiſance did not in fact exiſt 
at the time when the indictment was preferred. But that it was 
not neceſſary to determine this point in the preſent-caſe, becauſe 


even if the judgment given below were erroneous, this was not 


The return was allowed. 
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N Bn 1798. 
| | | | ; — — 3 


Dos on the Dem iſe of Bas n Ros. Monday, 


Jan. 29th. 


A DECLARATION | 1n ejectment for ad] in Devonſbire having In certain 
been delivered with notice to the tenants to appear in Mi- 8 


 choelmas term laſt, which was wrong, as the notice in a country Panama: 


cjectment mult according to the — be to appear in an dio be made in 
a notice at 
iſuable term, the bottom of 
Cover obtained a rule in the laſt term, on behalf of the leſſor Fes wag 
of the plaintiff, calling on the · defendants to ſhew cauſe why the 
notice ſhould not be amended, by inſerting Hilary inſtead of 
Michaelmas term, on payment of coſts, on an affidavit ſtating that 
the leſſor of the plaintiff could not now bring another ejectment 
on account of the Statute of Limitations, the twenty years having 
expired after this declaration was delivered and before the miſtake 
was diſcovered, and ſtating alſo that the leſſor of the plaintiff had 
been hitherto prevented by poverty: trying his cauſe before. 
Gibbs, who now ſhewed cauſe, mentioned the caſe of Roe d 
Stephenſon v. Doe, Barnes 186. to ſhew that formerly no amend- 
ments were permitted to. be made even in declarations in eje&- 
ment; and he ſaid that there was no inſtance in which the Court 
had ever permitted an amendment to be made in the notice at 
the end of the declaration; and that the reaſon ſuggeſted for allow- 
ing this amendment was rather a reaſon why the Court ſhould 
refuſe it, ſince the application was in effect to extend the time 


in the Statute of Limitations (a). 

Per Curiam. The caſe cited from Barnes has been long Lincs 
overruled. The-Courts-have been of late years much more liberal 
than they were formerly in -every part of the practice een 3 

ejectments. By refuſing this rule we may probably do great in- 
Juſtice, whereas by granting it we ſhall merely give the leſſor of 
the Plaintiff an opportunity of trying his title, 
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Rule abſolute. 


(8) Vid. Maddeth g. t. v. Hammett, ante 55. and the caſes there cited. 
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1798. 


. | 
7 ans 29th 


; Defend ant, 


who had been 
arreſted in 


America, © 


again arreſted 


here for the 
ſame cauſe 
of action. 


"CASES IN HILARY TERM 


\ 


Mavin and another againſt Monzav and another, 


* Getenndeite were indorſers of certain bills of exchange 
drawn by Robert Murruy and Co. in America on Bird and 
Co. in England, which bills were returned to America, proteſted 


for non- acceptance. On their return the defendants, who are 
merchants in New York, tendered payment of the ſums contained 


in the bills with intereſt, which the plaintiffs refuſed to accept 


unleſs 207. per cent. were alſo paid as charges upon the return of 
the bills ; this being refuſed by the defendants the plaintiffs held 


them to bail in America for 15,7501. by proceſs out of the 


Court! in New York, and the plaintiffs proceeded ſo far in that ſuit 


as to obtain judgment for the amount of the bills and intereſt, 


but a ſpecial caſe was reſerved as to the claim of the 20 l. fer 


cent. The defendant Murray lately came to this country on the 


neceſſary buſineſs of the partnerſhip ; and having been arreſted 
here by the plaintiffs for the ſame demand, 'he obtained a rule on 


A former day calling on the plaintiffs to ſhew cauſe why he ſhould. 
not be diſcharged on filing common bail, on an affidavit ſtating 
the above facts, and alſo Rating that he and his partner were 
ſolvent, and had made arrangements .in America for the 1988 


of this demand. 


Law and Lawes, i in ſupport of the rule, likened this to the 
ordinary caſe of a ſecond arreſt in this country for the ſame ſum, 


in which caſe the defendant is entitled to be diſcharged. 


Mingay and Marryat, on the other hand, ſaid there was no 
ſimilarity between the two caſes, for that this Court would not 
take judicial notice of an arreſt in a foreign country; adding that 


it would be unjuſt to deprive the plaintiffs of perhaps the only 
ſecurity they had for the payment of their debt. And 


Tbe. Court were of this opinion, and 
Diſcharged the rule. 
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The KiNG againſt T he Inhabitants of AlPRETON. 2 


AN order of two Juſtices, for the removal of Mary Hin, The fon of. 
A wife of Charles Henſon, and William her child, from Hucknell e 


perſon can- 


Torkard to Alfreton, was confirmed on appeal to the Nottingham- TS. 


ſhire ſeſſions, where the following caſe was reſerved for the the certiß. 


cated pariſh 
opinion of this Court. The pauper Charles Henſon was born in by y appren- 
,ticeſhip, 
the pariſh of St. Mary Nottingham, when his father was reſiding . though the 
> fath 
there under a certificate from Alfreton, Whilſt his father was ſo” whos — 
tifi = 
reſiding in St. Mary's, the pauper was bound apprentice to R. 3 1 
Claypole of the ſame pariſh for ſeven years by indenture; and en” 
months be- 
aſter ſerving him two years, he was aſſigned to H. Pacey of the fore the ex- 
c piration of 
ſaid pariſh, Six months before the expiration of the apprentice- the appren- 


ſhip, the pauper's father and mother both died, and the pauper —— 
continued to ſerve his maſter Pacey the remainder of the term in 
the ſame pariſh, | | 
Vaughan was to have argued i in ſupport of the order of ſeſſions, | 
but the Court deſired 
Clarke on the other fide to begin. Although i it was holden i in 
R. v. Sherborne (a) that a pariſh certificate extends not only to 
the perſon to whom it is granted, but alſo © to all his family aud 
all his children,“ that doctrine was afterwards overruled in R. v. 
Heath (5), where it was ruled that when the ſon of a certificated 
perſon married and lived in a houſe of his own, he ceaſed to be 
under the protection of the certificate, and might gain a ſettle- 
ment in the certificated pariſh by being. rated and paying rates 
there. And in R. v. Darlington (c), Buller J. ſaid, © The man 
to whom the certificate was granted was the perſon whom the 
Legiſlature had in view.” Then here the inſtant the pauper was 
bound apprentice, he ceaſed to be part of his father's family : 
his reſidence in the pariſh of St. Mary was protected not by his 
Tather's certificate, but by the indentures of apprenticeſhip, for he 
was then irremoveable. But whatever might be the ſituation of 
the pauper during his father's life, the inſtant the father died the 
certificate was at an end: he was no longer part of his father's 
family, and conſequently not included in the certificate, according 
to the caſe & R. v. Darlington. Now it is ſtated in the caſe 
that the Pauper ſerved more than 49 days in St. Mary's after his 
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father 8 e and by that reſidence he gained a Gio there. 
Suppoſing the father had removed into another pariſh after the 


WR... - apprenticeſhip of the ſon, the certificate would have been functus 


ALFRETON 


this ſubject were improperly decided. 


CASES IN HILARY. TERM 


officio, and then the ſon would have gained a ſettlement j in this 
pariſh, by ſerving 40 days there as an apprentice. And whether 


the certificate be at an end by the death or the removal of the 


father, the conſequence is in either caſe the ſame with regard to 


the other branches of his family. This caſe is Clinguiſhable | 


from that of R. v. Hampton (a), for that depended on. the ſtat, 
12 An. fl. 1. c. 18. , 2., whereas this turns on the conſtruQtion 
of the ſtat. 9 & 10 W. 3. c. 11. 

Lord Kenyon Ch. J. This is an attempt on the part of the 
pariſh of 4 Ifreton to put a conſtruction on the certificate act 
different from that which it has invariably received ever ſince it 
was paſſed. The rule was laid down in the caſe of R. v. Darling- 
ton in terms ſo plain that he who runs may read. And the 


. Sherborne caſe, in which it was holden that a cortificite extends 


not only to the perſon himſelf to whom it is granted but alſo to 
his family, was not overruled, although it was explained, by that 
of R. v. Darlington. All the caſes have ſaid that children are 
part of the family of the certificated perſon, and within the pro- 
tection of the certificate act: in R. v. Darlington, the queſtion 


was, Whether or not the certificate extended to grandchildren; the 


Court ſaid it did not, but was confined to the perſon himſelf, 


and to his children, and that a ſecond generation was not within 


the meaning and protection of the act. And in the caſe of R. 
v. Heath 1 wiſhed to adopt the doctrine eſtabliſhed in the caſe of 


R. v. Darlington. But this is an attempt to overturn all the 


caſes upon the ſubject. 

A$8HHURST J. The deciſions upon this point are clear and de- 
ciſive; and it would be of dangerous conſequence. now to over- 
ſet them, 1 go * 

GROSE bs In the caſe of R. v. Heath we determined that a 
ſon ceaſed to be part of his father's family when he married and 
became the head of a family himſelf: but this caſe is very diſ- 
tinguiſhable from that, for here the reſidence of the ſon in SY. 
Mary's was protected by the certificate granted to the father; 
and to determine that the ſon could gain a ſettlement in that-pariſh | 
by apprenticeſhip would be to ſay that all the f@mer caſes on 


# 
s 


{«) 4 KO 266, 


LAW- 


— 


IN THE" -TEIRTY-EIGHTYH YEAR OF GEORGE III. 


LAWRENCE J. In contemplation of low this ſon came into 


the pariſh of S.. Mary under the certificate: now the ſtatute 
ſays, that a perſon” who comes into a pariſh by a certificate can 
only gain a ſettlement there in one of two ways ; but apprentice- 
(hip is not either of thoſe two ways, and * the pauper did 
not gain a ſettlement there. 


Both orders were confirmed. 


Durzroy againſt Jonxs O. 


- Tx was an action on promiſes. 

ſeveral counts, one of which was on a bill of exchange; 
to that one there was a demurrer, on which the plaintiff had 
judgment; to the others there was a plea on which iſſue was 
joined. A rule having been obtained calling on the defendant 
to ſhew cauſe why it ſhould not be referred to the Maſter to 


compute what was due to the plaintiff for principal intereſt and 
coſts on the count on the bill of exchange, 


Gibbs now ſhewed cauſe againſt i it; ſaying that, as there were 
ſeveral other counts to which the defendant had pleaded, and on 
which plea the parties were at iſſue, this motion was premature; for 


that the plaintiff ought to wait to ſee the reſult of the trial 


of that iſſue, or if he did not intend trying that iſſue that 
he ſhould have entered a noli proſequi as to thoſe counts. | 
Bedford, in ſupport of the rule, relied on the caſe of Fleming 
v. Langton, 1 Str. 5 32, where under circumſtances like the pre- 
ſent the Court refuſed to ſet aſide a writ of enquiry which had 
been. executed. on the judgment on the demurrer, though the 
plaintiff had not entered a noli proſequi as to the other counts. 


The Court thought that caſe deciſive of the preſent, and 
made the 


Rule abſolute. 


The declaration contained 


1798. 

— 

The King 
againſt 


$ The ahabit- 


ants of 
ALFRETONMN. 


 Thur/aay, 
F eb. * 


one count, 
(on a bill of 
exchange,) 
and judg- 
ment for the 
plaintiff; 
plea to the 
other counts, 
on which 
iſſue was 
joined. 
Referred to 
the Maſter 
to ſee what 
was due to 
the plaintiff 
on the for- 
mer. | 
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474 CASES IN HILARY TERM 
1798. 
ES as © 5 ICKI SON again P 18 K . 
Feb. 30. 92 b. N 2 1. LA ED 65 
The Court. HIS was an action on a ley note has became "Ie on 
will give oe 
leave tio the 5th of September 1796. The plaintiff filed his bill againſt 


amend a re- 


cord by in- the defendant, who is an attorney, in 7. rinity vacation (2d of Nov. 
ſerting a 


„ 1796, but with a general memorandum of the preceding Trinity 
, term. The defendant pleaded a judgment recovered, and after- 
. wards demurred to a replication of nul tiel record. On this 

Vas filed, af demurrer judgment was given for the plaintiff in Michaelmas term 
ak Day 5 oY 1796; when the roll, not being written out at length, was 

brought into Court, containing only the general memorandum 
and the names of the parties, on which the officer of the Court 
marked the word“ read.” It appeared to be the practice of the 

Court for the plaintiff's attorney on obtaining judgment to take 
away ſuch roll and complete it afterwards at his leiſure. In 
lilary term 1797 the defendant brought a writ of error, and 
aſſigned for error that the bill was filed before the cauſe of action 
accrued; after which the plaintiff's attorney, under the advice of 
a very reſpectable gentleman at the bar, who thought it warranted 
'vy ſeveral inſtances. of -the ſame. kind, altered the roll by inſerting 

a ſpecial memorandum of the day when the bill was actually filed 
inſtead of the memorandum of Trinity term generally. Upon this 
the defendant obtained a rule, calling on the plaintiff to ſhew 
cauſe why the roll ſhould not be amended and made conformable 
to the iſſue joined, and why the rranfeript ſhould not be made 
| agreeable to ſuch altered roll, .and why the ns ſhould not 
pay the coſts of this rule. ; 

The plaintiff's counſel, in G an an this rule, 
attempted to give two anſwers to it -Iſt, That there was nothing 
to amend by; and 2dly, That the defendant had conſented (a) to 
the plaintiff” 8 making the alteration he had made on an application 
to him by the plaintiff as ſoon as he diſcovered the error. 

But The Court were clearly of opinion that this rule ought to be 
made abſolute. For that, though the Court would, on an appli- 
cation made by the plaintiff, have permitted him to make the 
alteration propoſed, it was highly improper for the plaintiff him 
ſelf to alter the roll without their conſent. That the roll in this 
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(a) No conſent appeared to have been defendant's attorney which was ſtated in an 
expreſcly given, but it was inferred from a affidavit. 
converſation between the plaintiff and the 


\ 8 


. caſe, 


IN THE? THIRTY-EICHTH YEAR IF" GEORGE II. 


eaſe, though not complete At the time when judgment wks given 
on che demurrer, was conſidered as part of the judicial proceed- 
ings of the Court; amid that it Was only for the convenience of the 
ſuitars that fuch an imperfect roll was allowed to be brought 1 In, 
for that when the Court pronounced judgment it was on a ſup- 
poſitien that the whole record was then in Court. That even if 
the defendant had expreſsly conſented to che alteration in this caſe, 
the Court, when the matter was diſcloſed, were bound to interfere 


in order to prevent any alteration being made in the records of 


the Court ee their ee Accordingly 


That rule was made abfolute. 


on a. ſubſequent day in "oY term the vai ani 8 
rule, calling on the defendant to ſhew caufe why he (the plaintiff ) 
mould not be at liberty to, amend the bill filed by inſerting 'a 
_ ſpecial memorandum of the day of filing the ſame, and why he 
ſhould not be at liberty to carry in a new roll agreeable to ſuch 
amended bill and to make the tranſeript conformable to ſuch new 


roll; which rule was made abſolute, notwithſtanding an objection 


by the defendant's counſel that the application came too late, 


becauſe it was not made until after a writ of error was brought. 
: And on this occaſion © ; 


'F he Court ſaid that the _ itſelf 1 to be reaſonable. 


That, though the plaintiff had acted inadvertently at firſt in 
making the alteration without leave of the Court, nothing im- 
proper was intended, it having been done under the advice of 
counſel; but they ſaid they ſhould ſtrongly animadvert on a 


ſimilar proceeding i in future. And that the lateneſs of this appli- 


cation was no objection, ſince nothing was more common than 


an applieation to the Court of Chancery to grant an original after 
the want of an original had been aſſigned for error. 


Rule abſolute on payment of colts and alſo the coſts in error. 


* 


W againſt TavLos. 


\ 
HE defendant in March 1796 executed a bond to the 
plaintiff in the penalty of 500 l., with a condition (after 
reciting that the defendant bad erected and for two or three years 
kept and cotitigued three walls or .cribs acroſs the river Wye 


to proſecute bin) mould remove certain | pablic auiſances, and not ere any others of 
Is pood in lage! | | x . 
Von., MII. 6 F 5 „ 


4% 
238. 
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againſt | 
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1 were a nuiſance to the nayigation, that the magiſtrite 
aſſembled at the Quarter Seſſions at Hergford had directed the 
plaintiff (a): to proſecute all perſons ereQing keeping or maintain. 
| ing ſuch, walls cribs, and other nuiſances in and upon the river 
in order to preſerve the navigation, and that in purſuance of ſuch 
orders he (the plaintiff) had prepared bills of indictment againſt the 
defendant, who in order to avoid the expence of the indid- 
ment had applied to the plaintiff not'to prefer the fame, upon con- 
dition that he (the: defendant) ſhould remove the ſaid nuiſances 
and enter into this bond, to which the plaintiff - bad conſented) 
that if the defendant. did on or before the 1ſt of September then next 
entirely remove take and carry away as well the ſaid walls or 
cribs as all others that he had created or kept and maintained 
in and upon the ſaid river, and the ſtones materials and found. 
ations of all ſuch walls or cribs, ſo that the fame ſhould not 
remain and obſtruct the courſe or navigation of the river, and 
ſhould not at any time erect or rebuild any other walls, or cribs 
in the river to the prejudice of the navigation, then the obligation 
ſhould be void. 

The plaintiff having declared upon a bond, the defendant 
Sides oyer of the condition, and pleaded the general iſſue and 
performance of the condition, on which iſſue was joined. And at 
the laſt Hereford Aſſiaes before Lord Kenyon the plaintiff obtained 

a verdict. 

Abbott in the lat term moved i in arreſt of judgment, on the 
ground that the contract diſcloſed! in the condition of the bond Was 
an illegal contract and could not be enforced in a court of juſtice. 
That, as the plaintiff was directed to proſecute the defendant for 
E public nuiſance, the taking of a bond to his own uſe for for- 
bearing to proſecute might be an inſtrument of colluſion or op- 
preſſion in the hands of the plaintiff. That though a conſtable 
might take ſureties for keeping the peace for an affray committed 
in his own view, the ſureties muſt be taken to the uſe of the king. 
Sharroch v. Hannemer, Cro. Eliz. 375 Dalt. Juſt. ch. 1. P. 4+ 
That even if the conſideration of this bond as far as reſpected the 
removal of the nuiſance were lawful, every thing required of the 
defendant beyond that was without conſideration. That 1 in Roy 
v. The Duke of Beaufort (b), where a verdict had been given. on 
a bond entered into by Roy not to commit any treſpaſs on. the 
duke's royalty by Kooting hunting or fiſhing, Lord Chancellor 


(a) Who was ; the clerk of 5 peace. (8) 2 4 190 LO 
Hunk 


IN THE 'THIRTY-EIGHTH YEAR OF GEORGE Il. 


Hardwicke gave 1 relief by granting an = junction to ſtay all further 
proceedings. 1 EY. 

This caſe was Slave been 5 1 to as: but 

The Gourt were. 8 clearly, of. inen wat hay! could not. arreſt 
the judgment. nN 5 , 

Lord KENYON. Ch. 'L dad, the want of a corifideratin to a 


FaiLowes 


ea 


Tarrox. 


bond affords no grouad of ohjection; and if there were any thing 


illegal in this conſideration the defendant ſhould have pleaded it. 


In the caſe of Roy v. \'The Duke of Beaufort Lord Chancellor 


Hardwicke did not think that the bond was void at law, but he 
gave relief to the defendant- on the N that the n had 
made an improper uſe of i it. : 


LAWRENCE J. The defendant might 1 given a hind to 


the plaintiff without any conſideration at all: and why may he 


not give a bond for a conſideration that is legal? 


Rule to arreſt & the hy poten diſcharged 
Lagen for the plaintiff. Tels 1s 


Milles, ON and Abbott, mg the defendant. 


Roz on the Penn of * Bozurox nd aliens againſt 
Rox. 


Dicer moved to enter up judgment ot the caſual ejector. 

This was an ejectment againſt ſeveral tenants; but in the 
ſeveral copies ſerved the name of the individual tenant on whom 
the declaration was ſerved was prefixed to the notice inſtead of the 
names of all, and conſequently the perſon making the affidavit 
of ſervice could not ſwear that the copy of any one declaration and 
notice was ſerved on all the tenants. The queſtion therefore was, 
Whether there ſhould be ſeveral rules, or whether one would be 
ſufficient? _ 


The Court were of opinion that one was ſufficient. 


Mendes, 
Fes . 225 


Ejectment 
apainſt ſeve- 
ral tenants; 
the name of 
each was pre- 
fixed to the 
notice ſerved 
on him ;— 
Only one 
rule neceſ- 


ſary on mo- 


tion for judg- 
ment againſt 
the caſual 
ejector. 
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By « a mar- 


riage ſettle- 
ment an 


eſtate was 


ſetiled to the 
uſe of the 
wife for life, 
remainder to 
ſuch perſons 
and for ſuch 
eſtates as ſhe 


- ſhould by 


deed or will 
atteſted by 
three wit- | 
neſſes ap- 
point, and 
for want of 
ſuch appoint- 
ment rever- 
ſion to her- 
ſelf in fee: 
during her 
huſband's 


life ſhe made 


a will in pur- 


ſuance of the 
power de- 


viſing the 
eſtate to 4. 


in fee; after 
which ſhe. 
and her huſ- 


band exe- 
cuted a leaſe 
of part of 


the ſettled 


-eſtate to the 


' defendant, 


not executed 
Purſuant 10 


the power; 


and after her 
huſband's 


death ſhe te- 


ceived rent 
from the de- 
fendant : 
Held thar 
ſuch leaſe _ 
was voidable 
only by her 
upon her 
huſband's 
death ; and 
that her re- 
ceipt of rent 
accruing af- 
terwards was 
a confirma- 


a N anne 9 
0 $ 99 N 
— ; : 
\ * 
I 45 [> OSS IN * * ran 
9 * 5 
4 « 1 Wa 1 g 
| "+ > * #5. SY. . 1 | | 
Q « 7 * y : 1 4 — , : ; a 4 * ; T 7 * * I CE 8 * 1 n ow — * 67 * 5 * ? * of; y 4% +. 4 * * 9 12 «© A Vs ; 
a + &# # #4 + JZ & * % _— ; * , & & „ 4 gf _—_ 4 a N. oe” # Sw £ ; 


's \ g 


Don on the Demiſe of C Columns. Pre? hg: 


7 ejeandent for a meſſuage de queſtion turned on this point, 


Whether a leaſe of the premiſes from Charles Butcher and Fane 


his wife (under which laſt the leſſor of the plaintiff Abimed) 
to the defendant for twenty-one ye, "Ea From the 
50 March 1780, were a valid leaſe? 


0 
It GY F 221 


"Ie appeared that za Aged ah yl Jene Nabe, (tewak 


Fane Butcher) being ſeiſed in fee of the premiſes, previous to and 
in contemplation of her marriage: with C 


Charl&"Butther, by leaks 
and releaſe conveyed the ſame to truſtees and” [their] heirs: to che 
uſe of herſelf in fee until the marriage, and afterwards to the 


uſe of herſelf for life, remainder to the uſe of ſuch Perfons 


and for ſuch eſtates as ſhe, notwithſtandiog her ebverture, Gould 
by deed or will executetl in the preſence of three witneſſes appoint, 
and for want of ſuch appointment to. the uſe of herfelf in fee. 


The marriage took place, and the leaſe in queſion was .after- 


wards granted by the huſband and wife, atteſted by two witneſſes 
only. The huſband died about three years ago, after which the 
wife received rent of the defendant for the premiſes accruing after 


che hülband's death. The wife herſelf-died on the Ath December 


1795; and by her will atteſted by three witneſſes, and executed 
during the lifetime of her huſband, and prior to the leaſe to the 
defendant, after reciting the ſettlement and the power thereby 
reſerved to her, deviſed the premiſes to the leſſor of the plaintiff 
in ee. Since ber death, the leſſor of the plaintiff, after having 
accepted rent from che defendant accruing after the death of 
Mrs. Butcher, gave him a half-year's J notice to > quit ending at 
Lady-day 1797. 5 

Two objections were taken at the trial before Lad Chief F ullics 
Eyre at the laſt afſizes for Suſſex; iſt, That the leaſe by the 
huſband and wife of the wife's land was not void as, to che wife, 


4 ; 


but merely voidable after ſhe was diſcovert; ; and that the wife had 


confirmed it by accepting rent accruing after her huſband's death. 
2dly, Suppoſing the leaſe not to be valid, as not having been 
executed under the power reſerved to the wife, and that the 


tion of it againſt 4, who RE under her appointment by the will. 

Where tenaat for life grants a leaſe for years, which is void againſt the remainder-man, and * latter 
before he elects to avoid it receives rent from the tenant whereby a tenancy from year to year 1s creat 
yet this is with reference to the old term, and therefore a half-yeai's notice to quit from the remainder- 


man ending with the old year is good. 


IN THE THIRTY-EIGHTH YEAR OF'GEORGE III. 
leſſor of the plaintiff chiming as remainder- man aner the execution 
of that power may elect to avoid it, yet having ſince accepted 
rent from the defendant whereby the latter became tenant from 
year to year, ſuch tenancy” muſt be taken to commence from the 
4th December 1795, when Mrs. Butcher died, till when the for- 
mer leaſe ſubſiſted; and conſequently the notice to quit at 


Lady-day 1797 Was irregular. The learned Judge overruled both 
the objections, and a verdict was taken for the leſſor of the 


1 79 8. 
— cmd 
Dog 


againſt. 
WELL ER. 


plaintiff, with liberty for the defendant to move to {et it aſide and 


to enter a nonſuit in caſe this Court . either of the oþjeQions 


well founded. 


Shepherd Serjt. accordingly mand for that e in the laſt 
Term upon both grounds; but 

The Court, being clearly of opinion that there was no founda- 
tion for the laſt objection, and that the acceptance of the rent by 
the leſſor of the plaintiff had relation to the old contract and not 
to any new agreement (a), granted the rule niſi upon the firſt 
objection only. 

Erſkine, Marryat, and Beſt, now ſhewed cauſe; and inſiſted 
firſt that the leaſe was abſolutely void, it not being atteſted con- 
formably to the power, conſidering Mrs. Butcher merely as tenant 


for life at the time when the leaſe. was executed. [This argument | 


was advanced without adverting to the concluſion of the ſettle- 


ment, whereby it appeared that Mrs. Butcher had the reverſion in 
fee in her at that time. But when their attention was drawn 
to that circumſtance, They contended, ſecondly, That the leſſor 


of the plaintiff claimed under a will executed in purſuance of 


the power, antecedent to the defendant's leaſe and paramount 
to it. 


Mood contrà cited ſeveral authorities to ſhew that a leaſe by the 


huſband and wife of the wife's land, whereof ſhe was ſeiſed in 
fee, was only voidable by her after her huſband's death; and that 
her receipt of rent afterwards was a confirmation of the leaſe, 


binding herſelf and all who claimed under her. Bro. Reſceit, Pl. 70. 


Acceptance, pl. 6. 2 And. 42. Dy. 159. Wooton v. Hele, 1 Mod. 291. 
Goodright v. Strapban, Coop. 203. 4 Vin. Abr. 101, Now here 
when the leaſe was granted to the defendant the reverſion in 
fee was in the wife, ſubject indeed to a power of appointment 
in her, but which reverſion was not deveſted by ker having 


(a) Vid. ante 83. *. v. Watts, and Oles. 10 v. —. cited, ante, 1 vol. 161. 
VCI. VII. ö 
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If A. have re- 


ceived money 
from B. to 
pay to C., 


and the que. 
tion be 


Whether 4. 
were the 
agent of C. 
for that pur- 


poſe, 4. may 


be called as a 
witneſs to 
prove the 


agency. 


CASES IN. HILARY TERM 


05 made her will, which the might.at any time have revoked, 
and could have no operation during her life, 

Lord KENYON Ch. J. The reverſion in fee being i in the mife 
at the time of the leaſe executed makes an end of this queſtion; 
for the leaſe being only voidable, her receipt of rent after her 
huſband's death confirmed it. And her will which was ambula- 
tory till her death cannot vary the caſe; for it could have no 
operation during her lifetime, and any act which was afterwards 
- done by her inconſiſtent with her will was pro tanto a revocation 
of it. If indeed the queſtion had turned upon the power of ap- 
pointment, the leaſe not being atteſted conformably thereto, could 


not have been ſupported in- a court of law ; yet even then being 


granted for a valuable conſideration and merely defective in point 
of form, a Court of Equity would have interfered, and directed a 
proper leaſe to be granted. In Rattle v. Popham (a), though Lord 


 Hardwicke in a court of law held himſelf bound to decide againſt a 


leaſe not duly executed according to a power reſerved, yet Lord 
Talbot preſiding in the Court of Chancery, upon a bill filed by 
the leſſee, decreed the leaſe to be binding on the parties, and made 
the defendant pay all the coſts in law 2 equity (5). 


Rule abſolute. 


Per Curiam, 


But ſee the caſe of the 
Dean and Chapter of Sr. Paul's to this point 
mentioned at the end of the caſe of Alexas - 
der v. Alexander, 2 Vex. 645, 6. 


(a) 2 Stra. . execution of it. 

(5) It ſeems in that caſe * what is 
ſaid i in 2 Burr. 1147., that Lord Telbet held 
the leaſe to be warranted by the power, ſay- 
ing it was a blundering, but not a defeRtive, | 


ILDERTON againſt ATKINSON. 


\N the trial of this action of aſſumpſit, at the laſt Newcaſtle 
aſſizes before Mr. Baron Thomſon, the only queſtion was, 
Whether one Barber were a competent witneſs, He had been 
the agent of the plaintiff, and, as aſſerted by the defendant, con- 
tinued to be ſo at the time when he received a ſum of 200 /. (the 


money in diſpute) from the defendant, and received the money in 


that character. The plaintiff admitted the receipt of the money 
by Barber, but denied his agency at the time of the receipt. 

The defendant called Barber to prove the agency, but he was 
objected to on the ground of intereſt. The defendant's counſel 


ſaid that his intereſt was equal; for if the plaintiff recovered, 
the defendant might maintain an 


action againſt him to recover 
- back 


7 
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back the 200 L ; 5 if the defendant recovered; the plaintiff might 


ſue Barber for the ſame ſum; fo that either way Barber was 
liable, and came to charge himſelf. 

But the plaintiff” s counſel argued that Barber” 8 interefi was 
ſtronger in favour of the defendant, becauſe the defendant would 
he entitled to recover the coſts of this action as well as the money 
itſelf from Barber, if Barber had received this money under a 
miſrepreſentation of his own character. The learned judge re- 
jected the witneſs and ſaved the point. A verdict having been 
given for the plaintiff, a motion was made in the laſt term by 5 

Chambre and Park to ſet it aſide, on the ground that the wit- 
neſs ought to have been received. Cauſe was now ſhewn againſt 
that rule by 

Law and Holroyd ; who urged the ſame pong of objection 
they had taken at the trial ; and mentioned the caſes of Green v. 
The New River Company (a), and Thompſon v. Bird (b); in the 
former of which the Court ſaid that the inſtance of the ſervant 


of a tradeſman being permitted to prove the delivery of goods 


was an exception to the general rule that an intereſted perſon 
might be a witneſs ; and in the latter, which was an action on a 


policy of inſurance, the captain of the veſſel was holden not to 


be an admiſſible witneſs to diſprove barratry, by ſhewing that the 
barratrous acts were done by the conſent and direction of the 
owners, without a releaſe from the underwriters. 

But The Court were of opinion that the objection to the ad- 
miſſibility of the witneſs was not well founded, becauſe in any 
event the witneſs ſtood indifferent in point of intereſt between 
the parties, being liable either to pay the money received to the 
plaintiff, or to refund it to the defendant (c). That if ſuch an 

. objection 

(a) Ante, 4 vol. 589. | who was objected to, as being intereſted to 
(5) Sittings before Lord Kenyon, after | chere himſelf by throwing the onus upon 


D. 35 Geo, 3. E/pin. 339. his owners; to this it was anſwered that if 
(e) Evans v. WIILLIAus and others, Sit- ſo the owners had a remedy over againſt 


| tings at Guilaball after J rinity term 28G. 3. 
cor. Lord Kenyon. 


Aſſumpſit for money paid to the uſe of the 
defendants, 
the Hinchinbroke Eaſt Indiaman, whoſe Cap- 
tain, Mr, Maxavell, borrowed money of the 
Plaintiff, as the plaintiff alleged, for the 
uſe of the ſhip, but according to the de- 
fendants* caſe for the uſe of the Captain 
himſelf, The plaintiff called Mr. Maxwell, 


SY 


The defendants were owners of 


him, ſuppoſing the money came to his 
hands; and that he was perfectly indifferent, 
being liable to the plaintiff upon his own 


bill of exchange on the one hand, and to 
the owners on the other. 


jection has been well anſwered ; but to 
| what extent the witneſs ſhould be received, 


is another queſtion. 'This does not go on the 
ground of Maxwell being a witneſs of ne- 


ceſſity: 


\ 
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ILvzrTON 


againſt 


Arkiusom. 


Lord Kenyon Ch. J. I think the ob- 
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Ip ERTON 
againſt 


ATKLNSON, | 


Tueſday, 
Feb. 6th. 


A. by will de- 
viſed all his 
Freehold and 
copybold, &C, 
in trutt for 
certain pur- 
poſe>, and 
aflerwards 
purchaſed 
new lands, 
and then 
made a codi- 
cil w hereby 
after reciting 
that he had 
deviſed all 
his freehold 


and copy hold 
purpoſes as are therein aftermentioned, that is to ſay, in caſe he 


ſhould have any ſon or ſons born in his lifetime or after his death, 


to the truſ- 
tees named, 
he revoked 
the ſame ſo 
far as related 
to two of the 
truſtees. 
named, and 
deviſed his 
aid lands &c. 
to the other 
truſtees upon 
the ſame 
truſts; and 
concluded 
with declar- 


ceAsESG IN HILARY TERM 


objeQtion as the Feb were to prevail it might exclude Wale 
who had effected policies of inſurance; and that it would be 


difficult hereafter to draw any certain line. And they made 
8 Ts 
Rule abſolute, 


The Counteſs of STRATHMORE againſt A. Robixion 
Bowes and others, and A. Ronzinson BOWES and 


others againſ} The Counteſs of STRATHMORE and 
others. 


(n= Bowes of Streatlam Caſtle | in the county of Durham Eſq. 
deceaſed, by his laſt will dated 7th February 1749, properly 


atteſted for deviſing real eſtates, gave and deviſed all his freehold 


and copyhold manors meſſuages lands tenements and heredita- 
ments whatſoever, not held in mortgage or in truſt for any 
other perſons, nor held by any leaſe or leaſes for lives, to his 
wife Mary Bowes, Edward Gilbert Eſq. Elizabeth Bowes, Jane 
Boxes, and his friends the honourable Sir H. Smithſon Bart. and 
T. Rudd, their heirs and aſſigns, to the uſe of them their heirs and 
aſſigns, upon ſuch truſts and to and for ſuch ends intents and 


that the ſame ſhould be in truſt for his firſt and other ſons ſue- 
ceſſively in tail male, and for default of ſuch iſſue then in truſt for 
his daughter M. E. Bowes for her life, without impeachment of 


waſte; and after the determination of that eſtate, in truſt during 


her life to ſupport the contingent remainders, and after her death 
then in truſt for her firſt and other ſons ſucceſſively in tail male ; 
and in default of ſuch iſſue then in truſt for all and every the 


ang the codicil to be part of his will: held that ſuch a republication of the will would not operate to 
pals the eee 0 


— a. Walther 7. l, ee PA 


ceſity; for courts have very ſeldom de- 


cide this caſe on the ground that the witneſs 


equally anſwerable, 


— 


chis point has been decided i in the calm of 


cided on ſuch a ground. I think originally ſubtraRion of tithes. 


the plea of neceſſity was only admitted in 


Verdia for Vlaincif 
caſes upon the ſtatute of Hue and Cry. I de- | 


In the following term a motion was made 
for a new trial on other points in the cauſe, 
but not on this; but a new acres was refuſed 
after argument. 


ftands indifferent between the parties; for 
whichever way the queſtion goes here, he is 
If I recolle& right, 


daughters 
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daughter of the ſaid M. E. Bower as tenattts in common, and the 
| heirs of their reſpective bodies, with croſs remainders in tail ge- 
neral to the ſurviving daughter or daughters as tenants in common 
in caſe of one or more of the daughters dying without heirs of 
their reſpective bodies; with divers remainders over. After mak- 


ing the ſaid will, and before making the codicil after mentioned, 


the deviſor purchaſed ſeveral eſtates, and particularly in 1754 he 
purchaſed an undivided third part of a certain freehold eſtate in 
the county of Durham, and was ſeiſed in fee thereof at the time 
of his death. The deviſor afterwards made a codicil to his ſaid 
Vill, dated 2oth October 1758, and properly executed and atteſted 
to paſs real eſtates, in which (after reciting that * by his laſt will 
« and teſtament, dated the 7th of February 1749, he had given 
and deviſed all his freehold and copyhold manors, &c. to his 
« wife Mary Bowes, her father E. Gilbert, his ſiſter E. Bowes, 


« and his ſiſter Jane Bowes, and his friends the honourable Sir 
« H. Smithſon Bart. and T. Rudd, their heirs and aſſigns, and to 
the uſe of them their heirs and aſſigns, upon the truſts intents 


« and purpoſes therein mentioned,) he revoked all his above de- 


« viſe, ſo far as it related to the above Sir . Smithſon (then Earl 


483 


1798. 


— — 
Lady 


STATH= 


MORE 
againſt 
Bowzs, 

and vice 
verſa. 


« of Northumberland) and T. Rudd and their heirs; and then 


„he gave and deviſed bis ſaid lands tenements and hereditaments 
* unto the above named Mary Bowes his ſaid wife, E. Gilbert, 


“ and his ſiſters E. Bowes and F. Bowes, their heirs and affigns, 


* upon the ſame truſts intents and purpoſes as he had given and 


« deviſed the ſame by his ſaid laſt will. He revoked the legacies | 


« of 5o0 l. each, which he had given to the ſaid Sir H. Smithſon 


e and T. Rudd; and alſo revoked the executorſhip of the ſaid 


« Farl of Northumberland and T. Rudd of his ſaid laſt will, and 
the guardianſhip of his daughter deviſed to the ſaid Earl of 
« Northumberland; and confirmed and appointed his wife Mary 
* Bowes the ſaid E. Gilbert and his ſaid ſiſters E. and J. Bowes 
executors of his will; and revoked the truſteeſhip of the ſaid 


Farl of WIS N and . Rudd for laying out the ſavings 


* of the produce of his real and perſonal eſtates in the purchaſe 
of lands; concluding thus, I do hereby make and declare 
cc 


this codicil to be part of my laſt will and teſtament; as wit- 
* neſs,” &c. The deviſor afterwards died leaving the ſaid Mary 
Els Bowes his only child and heireſs at law. 

The Lord High Chancellor ordered that the above caſe ſhould be 


made for the opinion of the Judges of this Court, and that the queſtion 


Ys VII. 008 thereupon 
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EY Y thereupon ſhould be, Whether the codicil dated the 20th _ of 
October 1758 made by the teſtator George Bowes was a republication 
of his will, dated the 7th day of February 1749, with reſpect to 


Lady 
SrRATH- 
"MORE 
againſt 
Bow zs. 


and vice 


verſa. 


Cb. Rep. 2. 


CASES IN HILARY E 


the eſtate purchaſed after the date of the ſaid teſtator's will? 
This queſtion was argued in the laft Term by Chambre in the 


affirmative, and Raine contrà; and now by Law in the affirma- 


tive; Eyſtine was to have argued e contrà. 
Arguments for the affirmative of the queſtion, Whether the 


codicil was a republication of the will ſo as to pals the after- 
| purchaſed lands 2 


The Court will not preſume that the teſtator meant to die 


inteſtate as to this part of his property, eſpecially when he made 
a teſtamentary diſpoſition after the acquiſition of it. 
general rule that a codicil properly atteſted to paſs real property, 
referring to an antecedent will, though not annexed thereto, is in 
law a republication of the will, ſo as to give the ſame date to 
it as is given to the codicil. r by 

directs that it ſhall be taken to be part of his laſt will and teſta- 


It is a 


And here the deviſor by his codicil 


ment. Acberley v. Vernon, Com, Rep. 381. 3 Bro. P. C. 107. 
Potter v. Potter, 1 Vez. 437. Gibſon v. Montfort, 1 Vex. 489. 
493 (a). Jackſon v. Hurlock, Ambl. 487.  Heylin v. Heylin, Cowp, 
130. Doe v. Davy, ib. 158. and Barnes v. Crow, 4 Bro. 
1 Vez. jun. 486. S. C. and other caſes there cited. 
But it will- be argued that the teſtator by the particular terms of 
the codicil has confined the operation of it to the eftates which 


the had at the time of making his will, in reſpe& to which alone 


the codicil is a republication of the will: but no ſuch intent 
is expreſſed, and none can be implied in law contrary to the 
general rule. Where a man deviſes all his lands, his general 


intent is to paſs as well his after-purchaſed land as that of which he 


is poſſeſſed at the time. It is only by a technical rule of law that 
a will cannot paſs after-purchaſed lands. In furtherance however 
of the intent the Courts have been ſolicitous to lay hold of the 
eircumſtance of an after-made codicil to give that effect to the 
will where the terms of it are general enough to include all his 
eſtates; and all that is required ſince the ſtatute of frauds is, that 

the codicil referring to and republiſhing the will ſhall be atteſted 

by three witneſſes in order to paſs real property. If indeed, 
as was ſaid by Lord Mangfeld in Heylin v. Heylin, one deviſes 


lands by name, and purchaſes new lands, and republiſhes bis will, 


(a) This is the ſame caſe as that reported by the name of Gn v. Rogers, Ambl. 93: 
1 "7 IF 26 hh 
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the new lands will not paſs, -becauſe-the will Tpeaks only of the 1798. 
particular lands. But, ſays he, if the teſtator had given all his . 
lands, 2 republication would affect the new purchaſed lande, rare. 
becauſe it is the ſame as if the teſtator had made a new will. pea ap” 


Now here the words of the will are ſufficient to paſs every eſtate, _ 3A 
for he deviſes all his freehold and copyhold manors & e. And in verſd. 
the codicil republiſhing his will, there are no words to reſtrain 
the generality of the will, or to ſhew his intention to be not 
to paſs the after- purchaſed lands. The codicil begins by reciting, 
„ Whereas I have given and deviſed all my freehold and copy- 
4 hold manors, &c. to the truſtees named: this ſhews that it was 
in his . contemplation to paſs all that he had. There are no 
excluſive words ſhewing that his intention was confined to paſs 
thoſe eſtates only of which he was ſeiſed at the time of making 
his will: but the words uſed are in themſelves ſufficient to paſs 
all the eſtates which he then had. He then proceeds thus, 
J hereby revoke all my above deviſe ſo far as it relates to” the 
two truſtees named; this therefore operates as a cofirmation of 
the reſt of the will. But then he deviſes his s AID lands &c. 
upon the ſame truſts as before: and this it is contended ſhews his 
intent to be only to paſs the lands which he had before deviſed 
under the truſts of the will. But the word ,t muſt rather 
refer to the antecedent before expreſſed in the codicil, which is all 
my freehold &c, according to Minch 93, words of relation will 
never contract that which has been put down before. If inſtead 
of uſing the word“ ſaid” he he had repeated the deſcription. of his 
property before Wee there could have been no doubt: but 
this muſt have the ſame conſtruction, according to the maxim 
verba relata ineſſe videntur. If indeed the deviſor had before men- 
tioned a particular deſcription of lands by name, then the word ſaid 
having relation thereto might have been taken to confine the 
operation of the codicil to thoſe particular lands: but the relative 
muſt be co-extenſive with the antecedent. The like argument 
applies to-the ſubſequent word ame. But further, it appears by 
the codicil that he muſt have intended to pals his after-purchaled 
land; for he revokes the truſteeſhip as to the ſame two per- 
Tons © for laying out the ſavings of the produce of his real 
and perſonal eſtates,” &c; by which it is plain he intended the 
ſavings of all the eſtates which he then had, and not merely of 
thoſe which he had at the time of making his. will. This ſhews 
what he meant by all his lands in the recital at the beginning. 
But if there be any doubt on theſe grounds, at all events 
93 5 | 2 9 | : _ the 
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CASES IN HILARY TERM 


the general words at the concluſion of the codicil, I do "OY 
„% make and declare this codicil to be part of my laſt will anq 
e teſtament,” are alone ſufficient to incorporate the two inſtru- 
ments, and to paſs the after-purchaſed lands as by a will it bearing 
the ſame date as the codicil. 

Arguments e contra. The codicil operated as. a a republication . 
of the will ſo far only as to what paſſed by the will itſelf; because 
by the very terms of the codicil it's operation is confined to ſuch 
lands only as were before included in the truſt to Sir H. Smithſon 
and Rudd. yoo admitting that the word $A1D refers to the 


recital at the beginning of all his freehold and copybold manors &. 


yet that is expreſsly confined to thoſe eſtates which he had by his 
will deviſed to the former truſtees, and which conſequently did 
not include the after-purchaſed eſtate. Admitting this to be 
a queſtion of intention, the queſtion will ſtill be, Whether he 


intended to paſs the after-purchaſed eſtate by referring in terms 
to the lands which he had at the time of making his will? and 
ſuppoſing he had no ſuch intent he could not have found words 


more apt to exclude the after-purchaſed lands. Nor is it im- 
probable to ſuppoſe that he meant to leave ſome part of his eſtate 
in the diſcretion of his heir at law, In 3 Com. Dig. tit Deviſe, 


(E. 4.) ſpeaking of caſes where a new publication is ſufficient, 
it is ſaid, If a man deviſe all his lands in A, and afterwards 


e purchaſe other lands; if he make a new publication of his 


« will, and uſe words which ſhew his intent that the lands newly 
« purchaſed ſhall paſs by it, it is ſufficient to paſs them; for 
„ the words in the will were apt for that purpoſe.” But ſpeaking 


afterwards (pl. 5.) of caſes where a new publication is not ſufficient, 


it is added, © If a teſtator after a new purchaſe annexes a new 
% codicil for legacies, this is not ſufficient to paſs the land without 
« words for ſuch purpoſe.” How then in this caſe can the 
codicil operate as a republication of the will, ſo as to paſs the 
after- purchaſed land, when it was only made for the ſpecial 
purpoſe of ſtriking out two of the truſtees who were 
named in the will? As to the caſe cited of Acherley v. Ver- 
non (a), it appears from what is ſtated by Lord Hardwicke in 
Gibſon v. Rogers (b) that the minute. book of the Houſe of Lords 
ſhews the opinion of the judges to have been that the codicil, 
which had revoked part of the former deviſes, and tbereby 
deviſed 1 8 ern, lands, was to. de conſidered as in- 


9 


(a) Com, Rep. 38 1. 00 Aal. 97 6 
1 corporated 
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corporated in the will and conſequently a confirmation of it. 


From thence it appears that the codicil contained an expreſs 
recognition of the after-purchaſed lands. In Barnes v. Crow (a) 
the teſtator in the original will had deviſed all his eſtates in the 


county of Kent that he might die ſeiſed or poſſeſſed of; and though 
in point of law that would not have paſſed after-purchaſed land 


by force of the will itſelf, yet when the will was republiſhed 


by the codicil after the purchaſe made, it neceſſarily in the very 


terms of it applied to the land * before the making of the 
codicil. 


Lord KEN VON Ch. * It was owing to the preſſing im- 
portunity of the counſel, and not on account of any difficulty 
that preſented itſelf to us, that this caſe ſtood for a ſecond 
argument ; for to be ſure there 1 is no doubt whatever in the caſe. 
It is clear that a codicil, confirming a will of lands in general 
words, will paſs lands purchaſed between the making of the will 
and the codicil, But here the queſtion is, Whether it was the 
Intention of the deviſor to paſs by the codicil any thing more 
than would have paſſed by the will itſelf? Now what is this caſe? 
the teſtator gave all his real and copyhold eſtates to ſeveral truſtees 


by his will, in words ſufficiently comprehenſive to carry all the 


eſtates of which he was then ſeiſed. Then he made a codicil, 
not to extend his will, but only to revoke ſo much of it as veſted 


the eſtates in ſome of the truſtees whom he had named in his 
will, and then he gave his /a:4 lands &c, that is, thoſe lands 


which he had before given by his will, to the reſt of the truſtees. 


GROSE J. In Acherley v. Vernon there was nothing reſtrictive: 
but here the words of the codicil are reſtrained to the lands that the 
deviſor had at the time of making bis will. The words are, 


„ deviſe my ſaid lands &, upon the ſame truſts &c, as 
« ] have given and deviſed the ſame by my ſaid will:“ but he 
had not before deviſed the lands in queſtion, for he had them not 
at the time of making his will. 


Lawrence J. In the cafe of Heylin v. Heylin (ö), Lord 

Mansfield ſaid, If one deviſe lands by the names of B, C, and D, 
and purchaſe new lands, and republiſh his will, the republication 
does not concern ſuch new lands, becauſe the will ſpeaks only 
of the particular lands B, C, and D.“ So here the teſtator by 
his codicil gave the /aid lands that he had before given by his will; 


(a) 1 Fez jun. 486. (5) Coup. 132. 
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and that has the ſame operation as the enumeration of particular 
lands in the caſe put by Lord Mansfield. 


The following certificate was afterwards ſent to the Lord 
Chancellor. 


«© We have heard edi in this caſe; and we are of Opinion 
that the codicil was not a republication of the will ſo as to 
extend the operation of the will to the real eſtates purchaſed 
after the will was executed, It extends to the eſtates deviſed by 
the will, and no further. 

TY Karo, | 

Feb. rtoth 1798. | W. H. AsnHURSxr, 

5 | N. Grose, | 
S. LAWRENCE,” 
CE pram e He L222 e. Me rote 7 
He fr yes 2-4, Jum (POV my 


| Banwick on the Demiſe of the Mayor and Aldermen 


of Ricuwond in YorxrsnmirE againſt TrowrsoN 
and others. 


r the trial of this ejectment, which was brought to recover 
certain premiſes at Richmond, on a demiſe ſtated to have 


aud die, and been made to the plaintiff by the mayor and aldermen of the 


A. after- 
wards bring 
an ejectment 
againſt C., 
C. cannot 
diſpute the 
title of 4. 


borough of Richmond, guardians and governors of the poſſeſſions, 
revenues, hereditaments, and goods of the Free Grammar School of 
the burgeſſes of the borough and town of Richmond in Yorb/bire,” 


a verdict was taken for the plaintiff, ſubject to the opinion of this 


Court on a caſe in ſubſtance as follows. 

King Henry the Seventh by letters patent (dated 19 Hen. 7.) con- 
firmed to the free burgeſſes certain lands &c, theretofore granted 
to them by king Henry 6. Queen Elizabeth by letters patent 
(an. 9 Elis.) granted and ordained that for the future there ſhould 
be a ſchool, called The Free Grammar School of the Burgeſſes 
of the Borough and Town of Richmond 8c; that there ſhould be 
one maſter; and in order that the lands &c, to be granted and 
appointed for the maintaining of the ſchool, might be the better 
governed for the continuance of the ſame ſchool ſhe willed and 
ordained that in future the four bailiffs of the borough for the 


time being ſhould be and ſhould be called Governors of the 


poſſeſſions, revenues, hereditaments, and goods of the ſaid ſchool; 
ſhe alſo appointed the then bailiffs of the borough to be guardians 
and governors of the ſchool, and ordained that the ſame governors 

| . 1 8 during 
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Juring the time they ſhould be bailiffs, and their ſucceſſors 
bailiffs of the borough governors of the ſaid poſſeſſions &“, ſhould 
| be a body corporate and politic for ever, by the name of The 
guardians and governors of the poſſeſſions, revenues, heredita- 
ments, and goods, of the free grammar ſchool.” She alſo willed 
and granted that the ſaid governors and their ſucceſſors might plead 
and be impleaded in any action &c; might purchaſe and take 
' lands for the ſupport and maintenance of the ſchool; might 
appoint a maſter whenever a vacancy ſhould happen, and might 
make ſtatutes and ordinances touching the direction of the ſchool- 
maſter and his falary, and the diſpoſitions of the rents and 
revenues of their lands &c. The ſame letters patent alſo con- 
tained a grant to the burgeſſes of the borough of Richmond and 
their ſucceſſors of a fair to be holden on a certain day. Queen 
Elizabeth by another charter, (an. 19 Eliz.) incorporated te. 
town of Richmond by the name of The alderman and burgeſſes 
of the borough of Richmond,” giving them power by that name 
to purchaſe and take lands, to plead and be impleaded ; ordaining 
that there ſhould be one alderman and twelve burgeſſes only; 
granting to the faid alderman and burgeſſes and their ſucceſſors 
that they ſhould have all and ſingular cuftoms, privileges oe, 
granted to them or their progenitors by whatever name or names, 
and ſuch lands as the men and burgeſſes of the town of Richmond 
ever had or enjoyed by whatever name &c; and giving them power 
to appoint conſtables and other officers in the town as the men and 
burgeſſes of the town had been accuſtomed to do. King Charles 
the Second by a charter (an. 20 Car. 2.) incorporated the town 
by the name of © The mayor and aldermen of the borough of 
Richmond;” willing and ordaining that all grants, gifts, powers, 
intereſts, and authorities whatſoever, of or concerning any uſe, 
through means of piety or charity, or any other uſe which at 
any time before had been ſettled or veſted in the alderman of 
the borough, or in the alderman and burgeſſes, or which had been 
Exerciſed or enjoyed by them ſhould be veſted in the mayor, 
aldermen, and burgeſſes, and their ſucceſſors; ; and confirming to 
the mayor, aldermen, and burgeſſes of the ſaid town, and alſo to 
the free burgeſles of the ſaid town all lands &c, and all liberties, 
privileges &c, which the alderman and burgeſſes of the town or 
any of their predeceſſors had had or enjoyed &c. The bailiffs of 
the ſaid borough or town were officers continued and in being 
after the acceptance of the charter of the 19th of queen Elizabeth, 
and are mentioned! in certain entries made reſpecting the ſchool by 
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Barwick 
© againſt 


THOMSON. 
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the La and burgeſſes inſerted in one of their cor 
— ge "MY 


books. Both before and after the granting of the charter of 
Charles the Second to the year 1706, leaſes for years by deed 
were from time to time granted of different parts of the land now 
in queſtion, with others, in which leaſes the bailiffs for the time 
being of the borough were joined with the aldermen and burgeſſes, 
or with the mayor and aldermen, as demiſing with the general 
conſent of all the reſt of the burgeſſes of the borough, under 
the yearly rents payable to the reſpective leſſors and their ſu- 
ceſſors; with a proviſo that if the ſame ſhould be unpaid, after 


being demanded by the bailiff of the ſaid free ſchool, and no 
ſufficient diſtreſs found upon the premiſes, then! it ſhould be lawful 


to the reſpective leflors and their ſucceſſors to re- enter &c. 
Previous to the granting of the charter of the 20 Car. 2. the 


bailiffs for the time being accounted with the then aldermen and 


the reſt of the burgeſſes in different years for all their receipts of 
rents of the ſchool lands, crediting themſelves for ſalaries paid 


to the maſter and uſher for repairs and taxes, paying over to or 


receiving for their ſucceſſors the balance or deficiency yearly, and 
amongſt other things, they charged therein the ſum of 8s. as their 


allowance, all which accounts are ſigned by the alderman for the 
time being, and examined and allowed. And in the year 1677-8 


after the granting of the charter of the 2oth Car. 2. there appears 
an account of the bailiffs allowed, and ſigned by the then mayor, 
in which they accounted for certain fines received by them on 


granting new leaſes of the lands belonging to the grammar ſchool, 


and the rents thereof, which (it thereby appears) they paid for 
re-building the ſchool, and the maſter and uſher for their 


ſalaries. 


In June 1704 an order was made by the mayor and aldermen 
“ truſtees of the free grammar ſchool,” &c, ordering an addition 
of 10l. per annum to be made to the maſter's ſalary during the 


continuance of the then leaſes of the ſchool, and ordering the 


chamberlains of the borough to pay the ſame, which ſum the 
chamberlains paid. In OHober 1718 the mayor and aldermen as 
« keepers and governors of the poſſeſſions, revenues, heredita- 
ments, and goods of the free grammar ſchool,” &c. with the con- 
ſent of the common council exchanged ſome of the ſchool lands 
for other lands with Mr. Copley. In 1722 the mayor and alder- 
men as © guardians and governors,” &c, elected Mr. Cloſe to the 
maſter of the ſchool; in 1732. they as © guardians, Ke, made 


ſeveral leaſes of the ſchool lands; and in 1750 they made certain 


9 5 _ ordinances 
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ordinances and bye-laws for the ſchool, one of which was that 


the maſter for the time being ſhould receive the rents and profits 
of the ſchool lands. After the death of Mr. Cle in 1750, they 
as guardians and governors &c elected Mr. Temple to be maſter, 
who continued in that office until his death in April 1795, ſince 
which time no ſucceſſor has been appointed. During Mr. Temple's 
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againſt 
THrHoOmMPsON. 


lifetime he let the ſchool lands, as the leaſes expired, to ſeveral = 


tenants from year to year, and (among the reſt) the lands in 


queſtion to the defendants, who paid rent to Mr. Temple as long as 
he lived. In 1752 the mayor and aldermen ſold a parcel of wood 
then growing upon the ſchool lands, and with the produce 


repaired the ſchool. There are now officers called chamberlains, 


who receive rents and act as bailiffs for the mayor and aldermen 


of the borough. The mayor and aldermen gave regular notice 
to the defendants to quit. The above facts were proved on the 
part of the plaintiff. = 


Raine, on behalf of the plaintiff, made a vedllialnary objection 


to the defendants being permitted to diſpute the title of the 
leſſors of the plaintiff, becauſe it appeared by the caſe that they 
claimed under the late Mr. Temple who was appointed by the 
leſſors of the plaintiff; and that this caſe therefore came within 
the reaſon of the common rule, that a tenant ſhall not be allowed 
to diſpute the title of the landlord under whom he holds. 

Holroyd, contrà, anſwered that the defendants did not hold 
under the leſſors of the plaintiff with whom they had no con- 
nexion, but under the late Mr. Temple; but that even if they 
held under the mayor and aldermen of Richmond there was no 
reaſon why they ſhould not be allowed to inquire into the 
validity of their title, as all the evidence of title was given by the 
plaintiff himſelf; and that in this reſpect this caſe differed from 


the ordinary one where a tenant is not ſuffered to bring evidence 


to impeach his landlord's title, the evidence given by the leſſors 
of the plaintiff here having negatived their own title.—He 
was then proceeding to ſhew that the mayor and aldermen of 


Richmond formed a diſtinct corporation from that of the guardians 
and governors of the free ſchool, in which latter the lands in 


queſtion were veſted ; but 
The Court were of opinion that as the defendants held under the 


late Mr. T; emple, who was appointed by the mayor and aldermen 


of Richmond in the characters of guardians and governors of the 


free ſchool, they ought not now to diſpute the title of the leſſors of 
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1798. the plaintiff, and that it was immaterial whether the defendants | 
8 held immediately under the mayor and aldermen, or under the late 
3 maſter who claimed under the mayor and aldermen. They alſo 
intimated a very ſtrong opinion that the leſſors of the plaintiff were 
entitled to recover on the merits of the caſe; for that though it 
did not diſtinctly appear how the mayor and aldermen became 
guardians and governors of this ſchool inſtead of the bailiffs who 
| | were incorporated by the charter of Elizabeth, or how the one 
N corporation was connected with the other, yet it appeared that 
| | ſince the year 1704 the mayor and aldermen had on all occaſions 
| — acted as the truſtees, and had received the rents and profits of the 
| lands in queſtion either by themſelves or their agent the maſter 
| for the time being. That after ſuch a length of time a new 
| charter might even be preſumed. And that, without minutely 
| enquiring into the antiquity of a title, a elear and undiſturbed 
; poſſeſſion for 20 years was in itſelf a ſufficient title in an _ 
| ment. 
| Poſtea to the Maint 
| . Mary SKERRATT againſt OAKLE V. 
| A. by will ls was an action of covenant brandis by the plaintiff as 
BY ' bequeathed 
| wn ho ks aſſignee of John Skerratt for the rent of ſome leaſehold pre- 
| N miſes at Wrentnall, under a demiſe made by John Skerratt and 


cies) a leaſe- J. Blantern for 21 years at the yearly rent of 130 J. payable to 


hold eſtate at 
| * for * J. Skerratt his executors &c, and which leaſe came to the defend- 
ife, and a 
leaſehold | ant by aſſignment. The declaration, after ſtating the above facts, 
eſtate at V. 


[10 B.; and by ſtated that J. Skerratt by will dated 19th O&ober 1795 bequeathed 
his codicil be to his wife (the plaintiff) 700 J. to be paid to her within twelve 


r ne nn VN. a 


0 

4 
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eltate (except 
the eſtate tor 
life of his 
wife in the 
premiſes at 


W.); held 


that the wiſe 
was not enti- 
tled to the 
eſtate at I. 


by the codicil. 


 Skerratt, the proving of his will, and the aſſent of the executors 


directed that 
| 1454 months after his deceaſe out of his perſonal eſtate not therein par- 
| in his will ticularly bequeathed, and appointed his wife and two other perſons - 
ſhould be in 1 
| full of all executrix and executors of his will. That on the ſame day he 
! | 1 | 222 2 . | . . - 1 
ſhould w_— made a codicil, by which he willed and directed that the 7000. 
n. bequeathed to his wife and other bequeſts made to her under his 
| perſonal will ſhould be in full of all claims and demands to which ſhe 


ſhould be entitled out of his real or perſonal eſtate, except the eſtate 
for life of his wife and her aſſigns in the premiſes at Wrentnall, 
any thing in his foregoing will to the contrary thereof contained 
in any wiſe notwithſtanding. It then ſtated the death of J. 
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to the bequeſt of the premiſes at Wrentnall to the plaintiff, 
whereby ſhe became poſſeſſed of the reverſion ; and the breach 
alleged was the non-payment of 19 51. for one year and a halt's 
rent due the 25th of March 1797. 

The defendant craved oyer of the will and codicil of J. Skerratt, 
and then demurred generally to the declaration. By the will the 
teſtator after giving to his wife 700 /. to be paid to her and her 
executors, &c, out of his perſonal eſtate not thereinbefore parti- 


cularly bequeathed, and the yearly intereſt of the ſum of 1 200 J. 
for her life, gave and deviſed to her for her life certain premiſes in 


Northwood which he held for lives under T. Blantern; and as for 
his leaſehold eſtate at Wrentnall, which he held under R. Smythe, 
and alſo his eſtate at Northwood, after his wife's deceaſe, and all 
the reſidue and remainder of his real and perſonal eſtate, and alſo 


the ſum of 1200/. after his wife's death, he gave and deviſed one 


moiety to C. Walmſley his heirs executors &c, and one moiety of 
the other moiety to 7. Gough his heirs executors &c, and the 
other part of the other moiety to E. Gough for her life, remainder 
to J. Gough his heirs executors &c. By the codicil he directed 
that the 700 J. bequeathed to his wife and other bequeſts made to 
her by his will ſhould be in full of all demands to which ſhe 
ſhould be entitled in or out of his real or perſonal eſtate, except 
the eflate for life of his wife and her aſſigns in the premiſes at 
Wrentnall afore/aid, any thing in his foregoing will to the con- 
trary thereof contained in any wiſe notwithſtanding. 
The plaintiff joined in demurrer. 


Gaſelee, i in ſupport of the demurrer, ak that the plaintiff 


was not aſſignee of the eſtate at Wrentnall under the will and 


codicil of her late huſband . Sherratt. As this eſtate is expreſsly 
given to G. Walmſley by the will, it will be incumbent on the 


plaintiff, in order to entitle herſelf to recover in this caſe, to ſhew 


that that bequeſt was revoked by the codicil, and that the eſtate 


was bequeathed to the plaintiff by the codicil. Now to ſupport 


that poſition ſhe muſt contend that this eſtate was by implication 
given to her by the codicil : but there can be no implied deviſe 
or bequeſt except in caſes where (but for the implication) no other 
perſon can take. 13 Hen. 7. P. 17. pl. 22; Horton v. Horton, Cro. 
Fac. 75; Doe v. Fonereau, Dougl. 492. But it is not neceſſary 
that the wife ſhould take in this caſe, becauſe if ſhe be not entitled 


the perſons to whom the eſtate is expreſsly bequeathed by the will 


will take, Beſides an attentive peruſal of the codicil will mani- 
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feſtly ſhew that the teſtator, inſtead of intending to give any OY 
to the wife by the codicil in addition to what ſhe took under 
the will, made the codicil for the. purpoſe of limiting the claims 
of the wife: it is a codicil of reſtraint, not of bequeſt, as far a, 
reſpects the wife, By the codicil he directed that what he had 
given to his wife by the will ſhould be in full of all claims Q« 
might have on his real or perſonal eſtate, except the eſtate for 
life of his wife in the premiſes at Wrentnall.” This therefore at 
the moſt is merely a falſe recital, the teſtator not having given her 
the eſtate at Mentnall, though he had given her the eſtate at 
Nerthwood. But a falſe recital cannot give her any thing; Bam- 
field v. Popham, 1 P. Wms, 54; Right v. Hammond, 1 Str. 427; 
and Holder v. Halder, 2 Eg. Caſ. Abr. 359. It is evident that 
Wrentnall is merely a miſtake, and was ſubſtituted in the codicil 
for Northwood. 

Manley, contra, contended that the plaintiff took the eſtate at 
Wrentnall under her huſband's codicil. That it was manifeſt by 
that codicil that he intended to give her ſomething to which ſhe 
had no right under the will, by his adding at the concluſion, any 
thing in his foregoing will to the contrary thereof notwithſtanding,” 
That the recital in the codicil ſhewed an intention in him to give 
this particular eſtate to his wife. That it did not appear that the 
teſtator had made any miſtake in uſing the word Wrentnall in the 
codicil ; and that if there were any ſuch miſtake, the court could 
not rectify it. Smith v. Mailland, 1 Ves. jun. 364. 

Lord KENYON Ch. J. This caſe muſt be decided according to 
the intention of the teſtator, as that intention is to be collected 
from the ſeveral pärts of the will and the codicil taken together. 
Now it is impoſſible to read them without ſeeing that the word 
Mrentnall was written in the codicil inſtead of the word © North. 
wood: in reciting in the codicil what he had given by his will, 
the teſtator made that evident miſtake. 

 GrosE J. The teſtator did not mean to give his wife any 
thing by the codicil: his intention was to prevent her claiming 
dower or thirds, as he ſuppoſed ſhe would be entitled to them 
without ſome ſuch reſtriction; and in effecting this he uſed the 
word © Mrentnall“ for is Northwood" in the recital in the co- 
dicil. | 1 | 

Per Curiam, Iludgment for the defendant: 
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| Buck and others Executors of Boex again Tyr. 


| RuLE was Stained allies on the plac to ſhew uſe 
why the judgment ſigned in this cauſe and the execution 
iſſued and executed thereon ſhould not be ſet aſide, and che money 
levied by the ſheriff. be reſtored to the defendant. 


It appeared that in February 1791 the defendant as "A for 
one Birch became Jointly and ſeverally bound with him to the 


teſtator, and executed a certain indenture, bond, and warrant of 
attorney, for ſecuring an annuity of 100 J. per annum in conſider- 
ation of 600 J. paid by the teſtator to Birch; which annuity it 
was agreed between them might be redeemed on certain terms 
ſpecified in ſome of the inſtruments. The teſtator died in 
1795, after which the plaintiffs commenced an aQtion againſt 
the defendant on his bond to recover the arrears of the annuity, 
to which he pleaded non eſt factum, and defended the adion; and 
the plaintiffs obtained a verdict and judgment, and ſued out exe- 
cution and levied thereon, This rule was obtained on two 
grounds; 1ſt, becauſe the agreement for redemption was not ſtated 
in the memorial. 2dly, Becauſe the grantor had not received the 
full conſideration ſtated, which latter fact however was denied! in 
the affidavits filed on the part of the plaintiffs. 


Chombre, upon ſhewing cauſe, objected to the Court's entertain- 


ing juriſdiction upon the ground of the defect in the memorial 
under theſe circumſtances. This, he obſerved, was not a caſe where 
the plaintiffs had entered up judgment upon a warrant of at- 


torney for ſecuring the annuity, in which caſe this Court would 


have had a ſummary juriſdiction to ſet it aſide upon a defective 
memorial under the 2d „ect. of the 17 Geo. 3. c. 26. Nor is it a 


caſe within the 4th /e#. whereby if any part of the conſideration 


be retained, or for other fraudulent cauſes there mentioned, the 
grantor is authoriſed “ to apply to the court in which any action 
js brought for payment of the annuity, or judgment entered, by 


* motion, to ſtay proceedings on the judgment or action; and 


* if it ſhall appear to the Court that ſuch practices have been 
* uſed, they ſhall order the bond &c to be cancelled, and the 
* judgment, if any has been entered, to be vacated.” The word- 
ing of this laſt clauſe neceſſarily refers to a period pending the 
ſuit, and not after | it is concluded and judgment executed; for the 

Vol. VII. CE 


motion | 


Val, : 


Peb. 5th. 


Where an ac- 
tion was 
brought by 
executors on 
a bond given 
by the de- 
fendant to 
their teſtator 
for ſecuring 
an annuity, 
and upon a 


plea of non 


eſt factum 


they obtained 


a verdict and 
judgment, 
and levied 
execution 
thereon, the 
Court held 
this not a 
caſe where 


they could 


give relief 
upon aſum- 
mary applica- 
tion under 
the annuity- 
act, for a dee 
fed i in the 


memorial. 
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The hundred 
are not liable 
in an action 
for damages 
brought by 
the perſon 
injured by a 
mob begin- 
ing to pull 
down his 

houſe &c, 
-unleſs the 
riet be of 

ſuch a kind 

as to amount 
to felony | 
within the 
Nat, I Geo. | 
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* motion 16 to be to lay the proceedings. But here the oY 
had an opportunity of taking advantage of this objection by plea 
if it could avail him at all. And at any rate this clauſe does x not 
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relate to any defect of the memorial. 
Erſtine and Gibbs contri admitted thatn no > anfwer could be given 


to the objection, and by 


Lord Kenyon Ch. J. The act certainly only meant to refer 


to juch judgments on warrants of attorney as were intended to 
be part of the ſecurity for the annuity, and not to extend to caſe; 
where a judgment is obtained in the ordinary courſe of law on 
any inſtrument. given for ſecuring the fame. 


Per Curiam, e 0 Rule diſcharged, 


vg, 3 us | AL £ 
'Rzip againſt CLARKE and another. ! 


T* was an action on the riot act, 1 Geo. 1. J. 2. c. F., againſt 

the defendants, two of the inhabitants of the hundred or 
ward of Caſtle. The declaration ſtated that divers perſons to the 
number of twelve or more at the pariſh of Tynemouth, and in the 
hundred or ward of Caſtle, did unlawfully riotoufly and tumul- 


tuouſly aſſemble to the diſturbance of the public peace, and being 


fo aſſembled did unlawfully feloniou/ly and with force demoliſh 


in part a certain dwelling houſe of the plaintiff, ſituate &c, f. 


the wainſcoting doors partitions walls ceilings windows window 
frames window ſhutters &c, affixed to and part of the ſaid dwell- 


ing houſe, againſt the peace &c, and againſt the ſtatute &c. 


On the trial at the laſt aſſiſes at Northumberland before Mr. 


Baron Thomſon it appeared that on the 6th of March laſt there 
-was an illumination in all the houſes at Tynemouth, except two or 


| three, in honor of the victory obtained by Lord St. Vincent over 


the Spaniſh fleet. That a large mob were collected in the town, 


who broke with ſtones &c, ſeveral windows particularly the 
plaintiff's, and alſo the ſtanchions of the windows, the uprights of 
the ſaſhes, and all the window ſhutters on the inſide; and who 
alſo tore up the pavement before the door of a neighbour's houſe; 
and that the plaintiff ſuſtained damage to the amount of 61. 


It was objected by the counſel for the defendants that there was 


no demoliſhing of part of the plaintiff” s dwelling houſe, and that 
this was not a caſe within the meaning of the riet act: the learned 
Judge + was of that. nn, but permitted the N to take a 


© | werdict 


* 
Fon of 

bo) 

/ 
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verdict for the 6/., with liberty to the Fes to move to enter a 
nonſuit in caſe this Court ſhould think the objeQion well founded. 

Law having obtained a rule niſi for this purpoſe. in: the laſt term, 
' Chambre and Hullock now ſhewed cauſe againſt it. It is clear 
from the evidence given at the trial that the rioters had begun to de- 


moliſh or pull down part of the plaintiffs dwelling houſe, for it 
appears that they not only deſtroyed the windows but alſo the 


ſtanchions of the windows. The windows are part gf the houſe, 


on which ground it is conſidered that the demolition of windows 
is waſte, Co. Lit. 53. a; and Herlakenden's caſe, 4 Co. 63. 6. 
Then if this were a beginning to pull down the plaintiff's houſe, 
the caſe is brought within the ſixth ſection of the act, on which 
this action is founded. It is not neceſſary now to conſider whe- 
ther the rioters were guilty of a felony within the firſt ſection of the 
act, becauſe the clauſes are perfectly diſtin and independent of 
each other. To conſtitute a felony within the firſt ſection it is 


neceſſary that twelve perſons ſhould be aſſembled, but it is not 
neceſſary that there ſhould be that number to bring a caſe either 


within the fourth or ſixth ſections of the 20. Pritchit v. Waldron, 
ante, 5 vol. 14. The word “ feloniouſſy in this declaration is 
impertinent, and may be rejected as „ e Though ſome 
parts of this act of parliament are highly penal, yet the ſixth ſection, 
which gives a remedy againſt the hundred, is remedial, Wilmot V. 


Horton, Dongl. 702. u. (3). and conſequently it ought to receive 


a liberal conſtruction. 


Lord KENyoN Ch. J. This is an attempt to extend this act of 
parliament, which is a penal law, farther than it has ever yet been 
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carried. If the hundred are liable in this action, the rioters are 


guilty of felony (a); for 1 cannot agree with the plaintiff's counſel 
that the different ſections of this act are ſo far to be con- 
ſidered ſeparately and diſtinctly that the hundred are anſwerable 
for damages done by perſons who are not guilty of felony within 


the former part of the act. And I am moſt clearly of opinion that 


this was not a beginning to demoliſh or pull down the plaintiff's 
houſe within the meaning of the fourth ſection of the act. The 


rioters who committed this outrage on the plaintiff s property are 
deſerving of reprehenſion and puniſhment: but ſtill they are not 
guilty of felony; and therefore I think that the rule to enter a 


nonſuit muſt be made abſolute. | 
Per M, 28 Py Rule abſolute (5). 


a) Vid, Ratclifi v. Eden, Cowp. 488, 9. | againſt-theſe defendants, where the like ruls 
4) There Was a ſimifar caſe of Brown. was made, 
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The petition- Ix trover for 4056 al by the FP TER under a commiſſion 


ps het-ryody * bankrupt iſſued againſt the plaintiff in March 1797, the 


3 queſtion in diſpute was, Whether the commiſſion had legally 
time of the iſſued ? FL trading and act of bankruptcy (which was by ab- 
ok bag we ſconding in a January 1795) were proved, and the only point 


8 reſerved aroſe on the legality of the petitioning creditor” s debt; 
e, ; as to which it appeared that the plaintiff at the time of the aa 4 
promiſſory bankruptcy was indebted to the defendant Hewer in a ſum below 
note of the 
bankrupt 100/, and to ſeveral other perſons in ſmaller ſums, amongſt others 
due at that 


e to one Mon, to whom the plaintiff had in 1787 given a pro- 
indorſed o miſſory note for 11 J. 125, which was till outſtanding. This 


him before 

he petitioncd note was indorſed to Hewer by Wilſon for a valuable conſideration 
miſſion: alter the plaintiff had abſconded, in order to enable Hewer to 
this deb 

. become a petitioning creditor, the two ſums together amounting 


ee to above 100 I. Rooke J., before whom the cauſe was tried at the 

ſupport the 

commiſſion, laſt Carl: Me aſſizes, being of opinion that the petitioning creditor's 
debt was proved, directed the jury to find a verdict for the 
defendants; reſerving the point, ſo that if this Court ſhould be of 
a different opinion the plaintiff m enter P a verdict for the 
value of the goods. 

Accordingly in the laſt term it was moved to enter the 
verdict for the plaintiff, on the ground that the whole of the 
petitioning creditor's debt muſt exiſt in him at the time of the 

act of bankruptcy committed; the buying up part of it after- 
wards for that purpoſe being a fraud upon the act of the 5 Geo, 2. 
11 30. 

Law and Chambre ſhewed cauſe againſt the rule; and con- 
tended that it was not neceſſary that the petitioning creditor 
(where there is but one) ſhould have an entire debt of 100 

at the time of the act of bankruptcy committed. It is ſufficient 
if the debt be outſtanding in any perſon at the time, ſo that 
it may be proved under the commiſſion, The 5 Geo. 2. c. 30. 
J 23, for preventing the taking out commiſſions of bankrupt 
maliciouſly, enacts * that no commiſſion of bankrupt ſhall be 
* iſſued againſt any perſon upon the petition of one or more 
creditors unleſs the ſingle debt' of the creditor or of two 
or more partners petitioning for the ſame amount to 100/. or 
unleſs the debt of two creditors ſo petitioning amount to 150ʃ. 
4 « or 


cc 
ct 
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« or of three or more creditots to 2001.” The language of this 
clauſeevidently refers to the time of petitioning. But it has alſo been 
expreſsly decided in Bingley v. Maddiſon (a), Ex parte Thomas (b), 


and in 2 Miſſ. 1 35. that a note or bill due from the bankrupt at the 


time of the act of bankruptcy committed, and indorſed afterwards 


+0 another, will conſtitute a good petitioning creditor's debt in the 


holder. Then there can be no diſtinction in the caſe, whether 
the whole or a part be fo aſſigned after the act of bankruptcy. 
It is no injury to the trader himſelf, to whom it muſt be indiffer- 
ent whether one perſon or another holding the ſecurities given by 
him requires payment out of his eſtate. And the object of the 
Legiſlature, in requiring the petitioning creditor's debt to be of a 
certain amount, 18 ſufficiently : anſwered; it being only to guard 
againſt commiſſions of bankrupt being ſued out for very trifling 
demands, where the expence might abſorb the whole debt, and 
the trader be liable to be haraſſed unneceſſarily. 

Cockell Serjt. and Park contra. None of the caſes cited apply, 


becauſe in all of them there was a ſufficient debt exiſting in ſome | 


perſon at the time of the act of bankruptcy committed, upon which 
a commiſſion might be ſued out. Whereas here no commiſſion 
could have been taken out at the time by any creditor or number 
of creditors united. If then Heer and Wilſon by joining their 
demands together could not have made a legal petitioning cre- 
ditor's debt, it is a fraud on the bankrupt laws to do that 
indirectly which could not have been done directly: and fo it was 
conſidered by Buller J. in giving his judgment in the caſe of 
Bingley v. Maddiſon; where he ſaid that if two creditors had each 
of them bills of 507. on the bankrupt at the time of his bank- 
ruptcy, they could not by a a ſubſequent indorſement from one to 
the other make a petitioning creditor's debt of 100ʃ. 

Lord KENYON Ch. J. All that the act of parliament requires 


18, that there ſhould be an exiſting debt of 1co/. in the pe- 


tioning creditor ; this petitioning creditor had ſuch a debt at 


the time of petitioning, and that is ſufficient to ſuppert the 
commiſſion. 1 confeſs I cannot accede to what is ſuppoſed to 


have been ſaid by Mr. J. Buller in the caſe of Bingley v. 


Maddiſon: the act of parliament only ſays, that no commiſſion 


ſhall be taken out“ unleſs the debt of the creditor petitioning 
for the ſame do amount to the ſum of 1001.” Then when 
is that debt to exiſt? at the time of the petitioning. It has been 
ſeveral times decided, and indeed It Was admitted in this caſe, 


(a) B. R. Mich, 1783. Vid. Cooke's Bank. L. 13. iſt edit, (3) 1 Ath. 73. 
Vol. VII. 6 51 


that 


499 


1798. 
— 


G41 TEN 


againſt 
HEWE R. 


— . — 
2 ů —— 


Fc Ie a — 
. . —— 
* Sn . 2 
nm eg 1 — qc 

4 —— = 
— 


Me 
_—— 


. 
d 
v 
] 
. f 
j j 
Ll 
' 
b 
k 
| 
5 
. 
1 4 
0 
1 : 
.y 
7 4 
i 
N 11 4 
Wi \ 
"5 g : 
1 1 
18 
15 
Si 
2 
1 * 
1 
- 11 
ti 
1 5 
1 
N 1 
1 
1 
1 
Ss 
. 
1 
£ 7 
* 1 1. 
„ 
1 
*. p 
Lit 
x * 
vn 
* 1 
VS 
"05 
©; 
0 
156 
) . 
v4 4 
* 4 
1 
4 
N 
1 
* 4 a 
how * 
Z 
F; 
- ” ; 
13 
5 
4 Y 
F l 
* 
1 n 
p 
R * 
/ ' „ 
7 
j 
7 * 
. 
4 
o 
1 
5 
I 
5 . 
* 
\ 
7 4 
=Y 4 
# 
ol 
. . 
i « 
. y q 5 
6 
'y 
J y : 
, 
* 
5 10 
; , 10 
j 3 
j 0 N 
Ke 
7 
„5 
* 14 
K „ 
y 4 wy 
b * Ft, 
46 
9 
; £0 
; 1 VA 
4 A 
* 
; 9 44 
* gy 
7 ws 
i "$f. 
* Ly 
b Ts 
4 e 
4 { K: 
f 5 5 
; *- i 
4 Sr 
% WW 
2 * 
' = 
15 : 
—— 
Fo * 
1 =_ 
1 
pM 
. wr” 
„ d 
; —- 
1 * 
1 51 1 
A r Y Py 
7 
* 7 
F F q 
” w ; 
* 
ay 
it « 
Wy , E 
1 
2 4 
F ko '4 
10 i 
1 1 ) 
* 
C 
(3. 
* * 
0 pes 
4 s " 
$: 4 7 
47 
* 
4 f i 
N p 
* 
1.15 
18.4 
0 
N 1 
4 J' 
s 
* 
f 174 
; 1 
% : t 1 
{4-7 
t$:\.5 
* 
4 
* 3 
3 
14 d 
' 71 
* * 
i K 
1 
i 
X 
* 
ly n * 
2 
f 4 
di! 
| 118 
\ 
[1 4 # 
NY 
4 LR! 
i 4 - 
19 
13 
7% ö 
1 
9 th 
M 
TEIN 
408 8 


by 
1 
. 
p 
it 
In 


| 
| 


r MD... 


- 
; . 4a< « -< 
— — — —— — py 
8 
a * „ „ 7 , 


Foo 


1798. 


—— . creditor at the time of the a& of bankruptcy: then why ſhould we 


GraisTER | 


ag ainſl 
HEWER. 


Thurſday, 
Feb. 8th, 


By a canal 
act the Com- 
pany were 
authoriſed 
to take cer- 
tain lands for 
the purpoſes 
of the act, 
on making 
certain pay- 
ments enher 
by annual 
* rents or ſums 
in groſs, and 
the perſons 
from whom 
the land was 

to be taken 
were empow- 
ered to diſ- 
train the 
goods of the 
Company 
even off the 
pre miſes in 
caſe of non- 
payment of 
ſuch ſums : 

An avowant, 
Rating a diſ- 


treſs- under this act of parliament is not entitled, 
11 Geo. 2, c. 19. . 22. 
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that it is not neceſſary that the debt ſhould exiſt in the petitioning 


introduce nice diſtintions that are not warranted by the ag 
of parliament? I ſhould tremble for the conſequences of ſetting 
aſide this verdict; by deciding that this commiſſion cannot be 
ſupported, we might overſet titles derived under ſimilar commiſſions 
that have been acquieſced in, and under which Teal eſtates may 
have been ſold. 

ASHHURST J. and GRos: J. were of the ftv Opinion, 

LAwRENCE J. The perſon to whom a note of the bankrupt's 


is indorſed after an act of bankruptcy is in the ſame ſitua- 


tion as the holder of it was in before, otherwiſe | in the caſe 


of Bingley v. Maddi on the petitioning creditor could not have 
And the prin- 


proved his debt under the commiſſion at all. 
ciple on which that caſe was determined muſt govern the 


preſent. 
Rule diſcharged. 


The Company of Proprietors of the LEOMINXSTEI 
CaxAL NavicaTiION againſt Tuouas Noxurs and 
Harp. | 


I replevin for taking the goods of the plaintiffs, the defendant 
the taking &c as bailiff to the defendant Norris and to E. Norris, 
And they ſtated that the ſaid T. and E. Norris before the paſſing 
of a certain act after mentioned were ſeiſed in fee of two acres of 
land with the appurtenances, and were alſo ſeiſed in fee according 
to the cuſtom of the manor of Orleton of two other acres of land 
with the appurtenances in Orleton. That by an act, 31 Geo. 3., 


for making and maintaining a navigable canal through Leominſter 


&c, the company of proprietors were authoriſed to make a 
7 navigable for boats to King ſton through ſeveral pariſhes 
therein mentioned; and were empowered to enter on the lands 
of any perſon to make a ſurvey - &c, and to ſet out ſuch parts 


as they ſhould think neceſſary” for making the canal &c, they 
| making ſatisfaction in the manner therein mentioned for all 
damages to be ſuſtained by the owners and perſons intereſted in 


ſuch lands as ſhould be taken uſed or prejidicn in or by 
on: ne a verdict, 0 double colts under the ſtat. 
I „„ the 


Norris avowed and the other defendant Harold acknowledged | 


1 
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the execution of the act. That certain perſons were thereby 


appointed | commiſſioners to determine all queſtions that ſhould 


ariſe between the Company and the perſons intereſted in any lands 
that ſhould be affected or prejudiced by the execution of the act; 

and alſo to determine from time to time what ſum of money 
ſhould be paid by the Company either by annual rent or by a ſum 
of money in groſs for the abſolute purchaſe of the houſes lands 
&c, which ſhould be ſet out and aſcertained or intended to 
be taken or made uſe of for making the ſaid canal; and alſo to 
determine what other diſtinct ſum of money ſhould be paid 
by the Company as a recompence for any damages which ſhould 
be ſuſtained by ſuch perſon. intereſted &c, by reaſon of making 
repairing or maintaining the ſaid canal &c, in caſe ſuch price or 


value of damages and recompence reſpectively could not be ſettled 
and agreed for by and between the ſaid Company and the perſons 
intereſted &c. That it was by the ſaid act enacted that ſuch 


annual rents or ſums as ſhould be ſo agreed upon or ſettled and 
aſcertained ſhould be charged on the rates therein granted to the 
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Company, and ſhould be paid by them as the ſame ſhould become 


due, and 1n caſe ſuch annual rents or ſums ſhould not be paid 
within twenty-one days after they ſhould become due, ſuch 


perſons were thereby empowered to ſeize and diſtrain any boats 


or other effects of the Company which ſhould be found on 
the canal or on the wharfs warehouſes or other works thereto 


belonging, and to detain the ſame until payment Kc. The 


defendants then ſtated that the Company in the execution of the 


powers given to them by the act entered into divers lands of the 


ſaid 7. and E. Norris (ſpecifying them,) and ſet out and aſcertained 
the firſt of them containing four acres, and divers parts of the 
ſaid other lands (ſpecifying them) for the making improving and 
completing of the ſaid canal &c, and took and made uſe of the 
lame for the purpoſes aforeſaid. That the annual rent or ſum to 
be paid to the faid 7. and E. Norris by the ſaid Company for 
the ſaid lands was in due manner ſettled and determined by and 


between them and the Company according to the meaning of the 
act &c, and upon that adjuſtment ſo made it was on the 28th of 


Nov. 1791 agreed by and between them and the Company that 
the Company ſhould pay to them for the ſame, until the ſaid 
Company ſhould be poſſeſſed of the ſame by purchaſe, the annual rent 
or ſum of 21. 105. for every acre &c; and then they ſhewed that 
three years of the ſaid annual rents and payments amounting to 


580 27. * were due on the 2d of Feb. 1796 for the ſaid 
lands, 
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| lands, 8 ſame lands not having been purchaſed by the AY 
of the ſaid T. and E. Norris; and the ſaid rents being unpaid for 


twenty-one days afterwards the defendants took the faid i good of 
the plaintiffs as a diſtreſs &c. e 


There were ſeven other avowries, varying in ſome reſpedz 
from the firſt, but in all of them it was alleged that the money 
was due from the Company to T. and E. Norris as annual rent, 

To the firſt avowry the plaintiffs pleaded in bar, 1ft, That the 
defendants of their own wrong took the ſaid goods &c, traverſing 
that the Company entered into the ſaid lands of the ſaid E. and 
T. Norris and took and made uſe of the ſame for the purpoſes in 
the ſaid avowry and cognizance mentioned ze; and 2dly, That 


the defendants of their own. wrong took the ſaid goods &c, 


traverſing that the annual rent or ſum to be paid to the ſaid 


E. and T. Norris by the Company for the ſaid lands ſet out and 


aſcertained and taken by the Company was ſettled and adjuſted by 
and between the Company and the ſaid T. and E. Norris, and 
upon that determination and adjuſtment 1 it was agreed between the 
ſaid Company and the ſaid T. and E. Norris in manner above 
alleged &c. Nearly ſimilar pleas i in bar were pleaded to the other 
avowries; and iſſue was taken upon each of them. 

On the trial at the laſt Hereford aſſiſes a verdict was given for the 
defendants; and in the laſt Michaelmas Term the plaintiffs obtained 
a rule calling on the defendants to ſhew- cauſe why judgment 
ſhould not be entered for them notwithſtanding the verdict for 
the defendants, on account of the inſufficiency of the avowries. 
The objection was that the diftreſs could not be ſupported as a 
diſtreſs at common law, becauſe the goods were diſt-ained off the 
premiles ; nor as a diſtreſs under this act of parliament, becauſe 
the act only gave power to diſtrain for an annual rent or ſum 


of money in groſs for the abſolute purchaſe of the lands &c.: 


whereas it appeared here that this was not an annual rent or 


a a ſum for the abſolute purchaſe, but merely an annual ſum until 


the Company ſhould purchaſe the lands. 
Plumer and Leycejter in the laſt term ſhewed cauſe Skit that 


rule, and 0 


Williams Serjt. Meas aid” Walton argued. in ſupport of 
it. But 


The Court, being of opinion that the a& of parliament gave a 


power of diſtreſs in ſuch a caſe as the preſent, Roper! the 
rule. | 


Fre ts TOW The 
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The Maſter having ſince allowed the defendants double coſts, 
Manley moved on a former day in this term that he might 
review his taxation, contending that the defendants were not 


entitled to double coſts under the ſat. 11 Geo. 2. c. 19. . 22 (a). 
And he mentioned the caſe of Lloyd v. Winton (b), where it was 


holden that that act did not extend to a ſeizure for heriot 


cuſtom, 

Leycgſter on another day ſhewed cauſe againſt that rule, This 
caſe is not provided for by one of the ſections (c) in this canal act 
that gives coſts in an action of debt brought for non-payment of 
any annual rent; for the words © with coſts of ſuit” only apply 
to what precedes them in the clauſe, namely, “ an action of debt,” 
and do not extend to the power of diſtreſs which is given 
by a ſubſequent clauſe in the act. But this ſection giving a power 
of diſtreſs for non-payment of annual rents, and the diſtreſs 
in the preſent caſe being a diſtreſs for the non-payment of ſuch a 
rent, the defendants who ſucceeded on the trial are entitled to 
double coſts under the ſtat. 11 Geo. 2. c. 19. / 22. That clauſe 
begins with reciting the difficulties in making an avowry upon a 
diſtreſs for rent &c.: now that is a general term applicable to 
rents of every denomination; and the tenth ſection ſhews that the 
Legiſlature uſed it in that ſenſe, for that clauſe, authoriſing a 
ſale of the diſtreſs, ſpeaks of a diſtreſs © for any kind of rent.” 
This caſe comes alſo within the enaCting part of the 22d ſection, 

which ſpeaks of © tenants of the lang enjoying the ſame under 
a grant or demiſe at a rent certain; ; for it appears on the record 


(a After reciting that great difficulties and aſcertained ſhall be charged on .the 
ariſe in making avowries or cognizance | rates therein granted to the Company; and 
upon diſtreſſes for rent, quit-rents, reliefs, in caſe any ſuch annual rents or ſums ſhall 


heriots, and other ſervices, it is enated by | ndt be paid within twenty-one days next 
| this ſeQion that ** it ſhall be lawful for all | After the ſame ſhall become due, “ ſuch 


defendants in replevin to avow or make 
cognizance generally that the plaintiff in re- ſhall be due may ſue for and recover the 
plevin or other tenant of che lands and tene- | {ame with coſts of Juir by action of debt, or 
ments whereon ſuch diſtreſs was made en- otherwiſe it ſhall be lawful for ſuch perſon 
Joyed the ſame under a grant or demiſe at | to ſeize and diſtrain any boats veſſels or other 
ſuch a certain rent during the time wherein effects of the ſaid Company which ſhall 
be found on the ſaid canal or in vpon or 


the rent diſtrained for incurred, which cent 
about the wharfs quays warehouſes or other 


was then and till remains due” &c; and if , / 
the plaintiff in ſuch action ſhall become non- works belonging thereto, and to detain the 


' ſoit, diſcontinue his action, or bave judg- ſame until payment thereof together with 
ment againſt him, the defendant in ſuch | the reaſonable charges attendiog ſuch diſ- 
replevin ſhall recover double coſts of ſuit. treſs;”” with power to ſell if the diſtreſs be 
(3) 2 Wilſ.28 ; and Say. on Cofts 107. not redeemed in five days as in caſes of 

(e) Which enacts that ſuch annual rents | diſtreſs for rent. | 
or ſums as ſhall be agreed upon or ſettled 


a Oo „ nk 


Leomin- 


Canal Com- 


perſon to whom ſuch annual rents or ſums 


504 


1798. 
Lionin- 
ER 
Canal Com- 
pany 


again/t 
Nox ais. 


cAsESG IN HILARY TERM 


that FO, 7 Tl had not purchaſed this land, but thin * 
held it under a certain annual rent until the Company ſhould 
purchaſe it. The caſe of Lloyd v. Winton is clearly diſtinguiſhable 
from the preſent ; ; that was not the caſe of a diſtreſs of any kind, 
but only a ſeizure for heriot cuſtom. | 

Manley in ſupport of the rule. The act of parliament under 
which the diſtreſs was made has expreſsly given the party diſtrain- 
ing ſingle coſts only; for the ſection referred to is not divided into 
two diſtinct parts, but it enables the perſon to whom any rent 
is due either to ſue by action of debt or to diſtrain for! it; and the 
words © with coſts of ſuit” apply to the inſtance of a diſtre; as 
well as to the action of debt. Nor are the defendants entitled to 
-double coſts under the ſtat. 11 Geo. 2. which applies only to 
diſtreſſes at common law: whereas this is a diſtreſs under a 


particular act of parliament that allows a diſtreſs off the premiſes, 


This caſe is neither within the words or the ſpirit of the ſtat. 


11 Geo. 2. That only extends to caſes between landlord and 
tenant, where the landlord has a reverſion expectant on the 


determination of the tenancy, and where the defendant avows or 


makes cognizance generally without ſetting forth a title : but here 


no tenure is tated, there is no reverſion in the landlords, for as 
ſoon as they can purchaſe the land they will purchaſe it, and this 

a ſpecial avowry ſetting forth the whole title on the record 
es the canal act. There might be great reaſon in allowing 
double coſts in caſes where the avowry 1s general, and con- 
ſequently the record ſhort; but it would be unreaſonable, and what 


the Legiſlature never intended, to allow double coſts where the 
record is neceſſarily ſo much lengthened by the avowants' ſetting 


forth their whole title. DS 

The Court, after obſerving that the caſe of Lloyd v. Winton was 
not the caſe of a diſtreſs, and therefore not within the tat. 
11 Geo. 2., ſaid they would conſider of their opinion in this 


caſe. And on this day 


Lord KENYON Ch. J. ſaid, We have conſidered this caſe, and 
are of opinion that it is not a caſe within the ſtat. 11 Geo, 2. 


©. 19.; and conſequently that the defendants are not entitled to 


double coſts. - 
Per Curiam, | Rule abſolute, 
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Puyn and others againſf The 'Rovar Excuance 
 'As$URANCE COMPANY. 


Als was an action on a policy of inſurance on goods from 
T London to Jamaica. The declaration contained two counts; 
one alleging the loſs to have been by capture, the other by 
barratry. It appeared in evidence at the trial, before Lord Kenyon 
at Guildhall, that the ſhip on board which the goods were laden 
ſalled on her voyage from London for Famaica; and that the 
captain's inſtructions from his owners were to proceed immediately 
to that iſland. But after the veſſel had cleared the channel ſhe was 
carried by ſtrong currents and from other circumſtances out of her 
reckoning, until at length ſhe was found to be between the Grand 
Canary and the iſland of Tenerife. In this ſituation it was 
admitted that the direct courſe to Jamaica was to the ſouth-weſt; 
inſtead of which the captain bore up for the iſland of Santa Crus, 
which lies to the north-weſt in ſight about thirty miles, where 
the veſſel came to an anchor. There an embargo was laid upon 
her by the Spaniſh government, and ſoon after the news arriving 
of war having been declared between Spain and Great Britain 
the veſſel and cargo were afterwards condemned as prize. On 
the part of the plaintiffs it was contended that they were neceſ- 


farily entitled to recover on one or other of the counts in the 
declaration; on the firſt if there were no deviation; or admitting 


that the ſhip's going to Santa Crus inſtead of purſuing a ſouth- 
weſterly courſe to Jamaica, after the captain knew with certainty 
where the ſhip was, was a deviation, ſo as to preclude the 
plaintiffs from recovering upon the firſt count as for a loſs by 
capture, ſtill that ſuch a wilful deviation by the captain againſt 
the directions of his owners, without any conſideration of ad- 
vantage to them, and merely for the ſake of procuring a temporary 


refreſhment for himſelf and his company, was an act of barratry 


upon which the plaintiffs were entitled to recover on the ſecond 
count. Lord Kenyon thought that it could not be barratry without 
a fraudulent purpoſe in the captain at the time ; and he left the 
queſtions to the jury with that direction, who found that the 
captain's going to Santa Cruz © was a deviation, and was owing 
either to ignorance or ſomething elſe, but that it was not 


* fraudulent; and they hd found a verdict for the 
detendants, 
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A rule POEM been obtained calling on the defendants to 


"thi cauſe why the verdict ſhould not be ſet alide and a new 
trial had, 


Erſkine and Park now ſhewed cauſe agaitſt it. This is an 
attempt to convert a ſimple deviation into barratry, but they are 


entirely diſtinct in their nature, and ought not to be confounded. 
The former means a voluntary departure without neceſlity or 


reaſonable cauſe from the courſe of the ſpecific voyage inſured; 
whereas the latter ſignifies an act of the maſter or mariners of a 


criminal nature in itſelf, or at leaſt groſsly negligent, tending to 


their own benefit, to the prejudice of the owners of the ſhip, 
without their privity or conſent (a). The term barratry imports 
fraud (5). It muſt be ſomething of a criminal nature againſt the 
owner of the ſhip by the maſter or mariners (c). This doctrine 
was not meant to be impeached by the Court in Moſs v. Byrom (d): 
but the expreſſions which fell from ſome of the judges there are 
to be taken with reference to the caſe then in Judgment ; and 
there could not be a ſtronger inſtance of criminality i in the con- 
duct of the captain than in that caſe, where he not only cruiſed 
for prize againſt the expreſs direction of his owners, but was 
guilty of an act of piracy in plundering a neutral veſlel. 


Gibbs, Adam, and Giles, contra. The act of the captain in 
going into Santa Crus from the place where he firſt recovered his 


reckoning was a wilful act, which he muſt have known was pre- 


judicial to his owners, ſince it would forfeit their inſurance. 
And though he might not have had any idea of pecuniary ad- 
vantage to himſelf in ſo doing, yet as the act was intended for 
his own accommodation (as probably to get refreſhment), and 
was in it's nature prejudicial to his owners and contrary to the 
duty he owed to them, it is ſufficient to conſtitute barratry. It was 
ſo conſidered by the Court in giving their judgment in 14% 
v. Byrom (d). The idea of pecuniary benefit to the captain or 


mariners in prejudice to their owners is not eſſential to barratry. 


It was ſaid by Buller J. in Saloucci v. Fohnſon (e) that if the act of 

the captain in reſiſting the ſearch of his ſhip by a Saniſb veſſel at 
ſea had been a forfeiture of his neutrality, it would have been 
barratry ; which, he ſaid, meant a wilful act of the captain to the 


(a) Vid. Park, on Inſur. 94. 1ſt ed. | Nutt v. Bourdieu, ante, 1 vol. 323. 


5) Knight v. 9 2 Ld. Raym. (4) Ante, 6 vol. 379. | 
1349. (e) B. R. Trin. 25 Cee, 3. Park: ou 
(c) Stamma v. Brown, 2 dr. 1173. and Laſir. 415. 


inj ury | 
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mjury of his owners; yet in that caſe the captain could not have 1798. 
had any benefit to himſelf in contemplation. Criminality in the 


Pury 
ſenſe uſed in the books on this ſubject means only criminal in again =_ 
reſpect of the duty which the captain -owes to his owners; in REN 1 


which ſenſe any wilful act in diſobedience to their orders or mani- Eamon q 
feſlly to their prejudice is an aCt of criminality. Now here the at 1 J | 
was directly prejudicial to them, and in contravention of their 1 
expreſs orders. The only implied obligation on the part of the 
owners is, to appoint a captain of competent ſkill to direct the 
veſſel, The under- writer engages againſt all his wilful acts to the 
prejudice of the owners. But on the other hand if the verdict of 
the jury implies that the captain went to Santa Cruz by miſtake, 

conſidering that to be in his courſe, then there is no deviation in 


point of law, and the Plaintiffs will be entitled to recover on the 


firſt count. ; 

Lord KENYON-Ch. J. As To many obſervations have been 
made in the argument of this caſe on the different expreſſions uſed 
by the ſeveral judges in the caſes cited, I will take care not to 

hazard an extrajudicial opinion now. I vill therefore only ſay that, 

as it ſeems admitted that there muſt be fraud to conſtitute barratry, 
and as the jury have expreſsly ſaid that there was no fraud in this 
caſe, I am of opinion that there was no barratry, and conſequently 5 
that there ought not to be a new trial. 

ASHHURST, J. T think that we are bound by the verdict of 
the jury, who have negatived barratry by 1 there was no fraud 
in the caſe, 

GROSE J. The queſtion 18, Whether this were a barratrous 
deviation? Now in order to ſee whether this were or were not 
barratry, I will refer to the opinion of a very able lawyer, 
Mr. J. Afon, who in the caſe of Valejo v. Wheeler (a) ſaid that there 
muſt be fraud or knavery to conſtitute barratry; Barratry is not 
confined to the running away with the ſhip, but comprebendt every 
ſpecies of fraud, knavery, or criminal conduct in the maſter, by which 
the owners or freighters are injured.” An opinion of Mr. J. Buller 
in Saloucci v. Johnſon has however been cited to ſhew that he thought 
that fraud was. not neceſſary to conſtitute barratry: but that is not 
fairly to be collected from what fell from that judge in that caſe, 
where it was not neceſſary to give a definition of barratry; and in 
a ſubſequent caſe, Roſs v. Hunter (ö), where his attention was more 

immediately called to this fubje&, he conſidered that barratry 


(a) Coup. 155,6. (2) Ante, 4 vol. 37. | 
Vor. VII. 60 could 
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0 not exiſt without fraud ; © In one ſenſe of the word! it is a 


caſe to defeat or delay the voyage conſtituted barratryꝰ &c. There 


of Stamma v. Brown, of which I have a manuſeript note, 
Tee Ch. J., in defining barratry, ſaid © Barratry muſt be ſome 


* 
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deviation by the captain for fraudulent purpoſes of his own; and 
that is the diſtinction between deviation, as it is generally uſed, 
and barratry.” Therefore Mr. J. Buller agreed with Mr. J. 4py, n 
in thinking that fraud is a neceſſary ingredient in barratry. Then 
it was argued that this is a verdi& againſt evidence, becauſe the 
Jury have found that there was no fraud: but I ſhould doubt my 
own opinion on a queſtion of fact when put in oppoſition to that 
formed by perſons who are more converſant than I am in tranſ. 
actions of this kind, unleſs it manifeſtly appeared by the evidence 
that there had been ſome miſtake. . The plaintiffs' counſel do not 
ſay that the captain did any thing fraudulently for purpoſes of 
his own againſt the intereſt of his owners: and it is enough 
for me to ſay that I do not. ſee that any fraud was committed, 
that we cannot preſume fraud, and that the jury have negatived 
fraud. | | 
_ Lawrence J. Some ſtreſs has been laid on an expreſſion of 
mine in Moſs v. Byrom, where it is ſuppoſed I gave an opinion 
that fraud was not a neceſſary ingredient in barratry, in ſaying 
& Whatever Was done by the captain to defeat or delay the perform- 
ance of the voyage was barratry in him, it being to the prejudice 
of his owners :” but what fell from me there muſt be taken with a 
reference to the caſe then in judgment before the Court, where 
there were ſtrong circumſtances to ſhew a criminal intention in 
the captain; and the words ſaid to have been uſed by me muſt be 
underſtood thus, Thoſe things that were done by the captain in that 


is no caſe that I know of in which it was ſaid that the act of the 
captain is barratry merely becauſe it is againſt the intereſt of the 
owners, unleſs it be done with a criminal intent. In the caſe 


breach of truſt in the maſter, ex maleficio.“ In this caſe the jury, 
having negatived fraud, have in my opinion negatived criminality 
in the captain; and therefore this was not a barratrous deviation. 


i Rule diſcharged. 
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REePASS for breaking and entering the plaintiff's dwelling 
houſe at Mancheſter, and taking and converting his goods. 
The defendant juſtified under the bankrupt laws, and the only 
queſtion was, Whether the plaintiff had committed an act of 
bankruptcy. At the trial before Rooke J. at the laſt Lancaſter 
afſizes, it appeared that the plaintiff, who was a trader at Man- 
chefler, having received intelligence that one Smith in London 
who was indebted to him to a large amount was in a failing con- 
dition, left his houſe early on the 17th April and went to London 
for the purpoſe of arranging his affairs with Smith, and getting 
ſecurity for his demand. That having received of Smith goods of 
a conſiderable value and a bill of exchange for 1291. he returned 
to Mancheſter after an abſence of ten days; during which time 
ſeveral creditors called at his houſe at Manchefter for payment of 
their reſpective debts, which were not ſatisfied, the bankrupt 
not having made any proviſion for them, nor left any perſon 
in charge to conduct his buſineſs during his abſence. Amongſt 


on the day after his departure, and whom he expected to call on 
him for payment. After his return to Mancheſier ſome of his 
creditors compounded with him and received 10. in the pound: 


defendant and his partner. The jury found a verdict for the 
plaintiff for 27/., declaring in anſwer to a queſtion put to them by 


* defraud or delay his creditors ; but that 5 did actually 
happen to ſome creditors.“ 


had; againſt which 


was a caſe where the trader had left his houſe not with a view to 
elude or defraud his creditors, but for the purpoſe of uſing dili- 
gence to ſecure his property which was in hazard, by. which, 


ultimately his eſtate was benefited, and their ſecurity was bettered. 
And they contended that if this were to be conſtrued an act 


of bankruptcy, it would entirely reverſe the intent of the act 
OY 


M learned judge, © that they thought the intent of the plaintiff 
in going to London was laudable ; that he had no intent to 
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In order o 
conſtitute an 
act of bank - 
ruptey by a 
trader in de- 
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ſufficient that 
a creditor 
ſhould be 
thereby de- 
layed, but 
the depart- 
ure muſt alſs 
have been 
with that 
intent. 

The word 

© or” in the 
ſtatute of the 
1 Fac. 1. 

c. 15. muſt 
be read 

cc and. ” 


theſe creditors were the holders of ſeveral bills which became due 


but a commiſſion of bankrupt was taken out againſt him by the 


A rule was obtained in the laſt term calling on the alainiilf to 
Mew cauſe why the verdict ſhould not be ſet aſide and a new trial 


Fs Topping, and Bayley, ſhewed cauſe. They obſerved that this 


though ſome creditors were in fact delayed for a ſhort time, yet 
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the words, otherwiſe the maxim applies qui hzret in litera hæret 


CASES IN HILARY TERM 


of the .1 Fac. 1. c. 15. which ought to be regarded in conſtruing 


in cortice. The departing from the dwelling houſe was firſt made 
an act of bankruptcy by the 13 Elis. c. 7.; but by the expreſ 
words of that act it muſt have been done “ to the intent or pur- 
poſe to defraud or hinder any of the creditors of their juſt dehtg” 
oe Ie 1 Eh 6 5 after repeating the ſeveral aQs of 
bankruptcy declared by the former ſtatute, adds others, which are 
all premeditated frauds, and then concludes * to the intent or 
© whereby his creditors may be defeated or. delayed” &c. Now 
this variation 'in the wording was evidently intended to apply to 
the new acts of bankruptcy which had been .introduced by the 
ſtatute of James, all of which are founded in intentional fraud, 
where the very nature of the act implies a fraudulent intent: 
whereas all the acts of bankruptey mentioned in the former ſtatute, 
amongſt others this of departing from the dwelling houſe, are in 
themſelves indifferent acts, and only become criminal when done 
with an intent to delay or defraud creditors. In order therefore to 
make the act of James conſiſtent with that of Elixabeib, and with 
the nature and ſpirit of the bankrupt laws in general, it is neceſſary 
to read the word “ or“ in the ſtatute of James © and”; whereby 
both the intent to defeat or delay and the actual defeat or delay of 
the creditor muſt concur to conſtitute an act of bankruptcy. 
Though ſuch intent may be collected as well from the nature of 
the act done as from collateral evidence, the neceſſity of ſuch 
an intent to conſtitute an act of bankruptcy ! is apparent from 
the conſideration that at the time when theſe ſtatutes paſſed 
bankruptcy was conſidered as a crime, which can in no caſe exiſt 
without a criminal intent; actus non facit reum niſi mens fit rea. 
It is to be collected alſo from the preamble of the ſtatute of James, 
which ſays, © for that frauds and deceits, as new diſeaſes, daily 
'« increaſe among ſuch as live by buying and ſelling to the 
* hindrance of traffic and mutual commerce and to the general 
hurt of the realm, by ſuch as wickedly and wilfully become 
* bankrupts, and for that the deſcription of a bankrupt in former 
« ſtatutes is not ſo fully expreſſed &c, as is meet in fuch caſes 
« of deceit to prevent the deceitful actions of bankrupts, for 
* remedy” &c. The caſe of Hawkes v. Saunders (a) 1s alſo 
conſonant to this interpretation; where it was holden that an 
order, by a trader who kept houſe, to his ſervant to.deny him te 


* 


0 


* 


(a) 77. 24 Geo. 3» B. R. Vid. Ceoke's Bank.:L. 72. ſe 
g ; creditors 
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creditors was not ſufficient to conftitute an act of bankruptcy, 
unleſs a creditor was aQually denied. Now if the keeping houſe 
with intent to delay creditors, which was manifeſt in that caſe, 

was not deemed an act of bankruptcy, unleſs a creditor were in 
fact delayed (a), there is no reaſon why the fat of actual 
delay ſhould conſtitute an act of bankruptcy without a correſ- 
ponding intent. That caſe therefore cannot be ſupported unleſs 
the word or be conſtrued and. The contrary is indeed ſaid to 
have been decided in Moodier's caſe (3), where his going abroad 
on account of having killed his wife, whereby his creditors were 
in fact delayed, was holden to be an act of bankruptcy. But if 
that caſe be fairly conſidered, it does not neceſſarily go this length. 
Where a man goes abroad on account of ſome criminal act which 
muſt neceſſarily occaſion his abſence for a long time at leaſt, if 
not during his life, and he makes no proviſion in a reaſonable 
time for the payment of his creditors or the carrying on of his 
buſineſs, although he might not have gone in the firſt inſtance 
with the expreſs view of delaying his creditors, yet ſuch an in- 
tent is neceſſarily to be inferred from his ſubſequent acts: he puts 
himſelf in a ſituation which makes it impoſſible for him to carry 
on his buſineſs any longer. The ſame obſervation is applicable 
to Poreau's caſe (c), who went abroad with a,young woman 
whom he had ſeduced. If the doctrine of thoſe caſes be carried 
to the extent contended for on the other fide, as eſtabliſhing the 
rule of conſtruction to be that the mere fact of departing from 
the dwelling houſe, if a creditor be thereby actually delayed, 
conſtitutes an act of bankruptcy, although he had no ſuck intent, 
the greateſt inconvenience and miſchief will enſue. For then 
the moſt ſolvent and reſponſible trader may be made a bankrupt 
if he chance to go out on buſineſs or amuſement, and a creditor 
call in the mean time who is thercby in fa& delayed. And it is 
no anſwer to ſay that he may leave a clerk to tranſact his buſi- 
nels and pay all demands upon him; for ſuppoſing every trader 
to have ſo confidential a ſervant, which cannot be expected, ſtill 
he would be at his mercy ; for the ſame conſequence would enſue 
if the clerk were out of the way at the time; and this might 
equally happen though | the trader had gone out with the expreſs 
view of finding and ſatisfying his creditors. They alſo cited a 


(a) See alſo Garret v. Moule, ante, 5 vol. (e) Raikes v. Poreau, Co. Bank, L. 743 
375» 4th Fd. 
(S) Bull. N. P. 39. a 
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caſe of Aldridge v. Ireland, E. 34 G. 3. where on a motion for , 

new trial, it appeared that an execution being put into the houſe 

of a Mrs. Wall a linen-draper at Bath by her brother who lived 

in London, ſhe immediately went to London in order to prevail 

on him to withdraw it, leaving word where ſhe was gone: but 
her brother inſiſting on the execution, Which was ſufficient to 
cover all her effects, ſhe never returned to Bath; the queſtion was, 


Whether her leaving Bath was an act of bankruptcy ; 3 the Court, 


(Lord Mansfield, Mr. J. Willes, Mr. J. Aſoburſt, and Mr. ]. 
Buller,) ſaid that it depended on the intention of Mrs. Wall, 
when ſhe left her houſe at Bath, whether or not ſhe had com- 


mitted an act of bankruptcy, whether ſhe went with the intention 
of delaying or defeating her creditors. 


Chambre and Holroyd, in ſupport of the rule, contended that 
both on the poſitive words of the ſtatute of James, and on the 
conſtruction which had always prevailed on this branch of it, the 
facts here proved muft be taken to be an act of bankruptcy. The 
plaintiff when he left Mancheſter for London ſhut up his ware- 
Houſe, left no perſon to tranſact his buſineſs, and never in fact 
carried it on afterwards, Therefore though, as the jury have found 
that his intent in going to London might not have been to delay 
his creditors, yet he could not but have known that they muſt 
have been delayed, and in fa& they were ſo. The inconvenience 
to the creditors under fuch circumſtances is exactly the ſame, 
whatever be the intent of the bankrupt in departing from his 


houſe: and when it is conſidered that the primary object of the 


bankrupt laws is to make as juſt and as ſpeedy a diviſion as 
poſſible of the inſolvent trader's effects amongſt his creditors, 
there will appear to be a very ſubſtantial reaſon for the difference 
of the wording in the ſtatute of James and that of Elizabeth; 
which very difference furniſhes a ſtrong argument that ſomething 
more was intended in the ſtatute of James than had been ex- 
preſſed in the former one. But however that may be, the words 
of the ſtatute of James are poſitive, that wherever a trader ſhall 
-depart from his dwelling houſe to the intent or 4ohereby his cre- 
ditors ſhall be delayed, it is an act of bankruptcy. It might be 
difficult in many caſes to prove the intent with which a man leaves 
his houſe; to obviate which the Legiſlature had recourſe to the 


more poſitive and certain evidence of the creditor having been 


in fact delayed to conſtitute the act of bankruptcy. And ſuch 


nas always been the conſtruction put upon this branch of the act, 


13 1 1 


1N THE THIRTY-EIGHTH YEAR OF GEORGE Ii. 


zn the caſe of Moodier, ſince followed up by that of Raikes v. 
Poreau, and Vernon v. Hankey (a). In'the latter, one of the 
queſtions was, Whether Mrs. Tyler's going abroad without any 
intention to delay her creditors, but whereby they were in fact 


delayed, was an act of hankruptcy? and Buller J. ſaid © the law 


upon this ſubject is eſtabliſhed by Moodier's caſe, which happened 
in 1739, and which has always been conſidered and acted upon as 
good law; and at this time without examining into the expe- 
dience of that deciſion, I ſhould be extremely averſe to overrule 
it.“ Many commiſſions of bankrupt and a confiderable -maſs of 
property depend on this conſtruction. It is ſaid however that this 
conſtruction will be attended with inconvenienees; but the in- 
conveniences are much greater the other way. Thoſe on the 
trader are ſuch as he may eaſily avoid by making due prepara- 
tion for the ſatisfaction of all demands to which he knows he is 


liable, or at leaſt by leaving word, when he removes from his 


houſe, where he is going, in order that the proceſs of the law 
may follow him; for as to his merely walking out of his doors 
upon his neceſſary buſineſs or ordinary occaſions that cannot be 
nor ever was conſidered as a departing from his dwelling houſe. 
Such an act is explained by his return and carrying on his buſineſs 
as uſual, So Keeping houſe means keeping it as againſt cre- 


ditors; and therefore the fact of a creditor being denied is a ne- 
ceſſary ingredient to conſtitute an act of bankruptcy within that de- 


ſcription in the ſtatute. There is alſo another reaſon to ſhew that 
this conſtruction is the more convenient one, becauſe the creditor 
can ſcarcely ever know with what intent a man goes away from his 
bouſe; but the fact of his being delayed payment thereby is no- 
torious and eaſy to be ſubſtantiated; and a principal object of 
the ſtatute of James was to reduce to as great a certainty as poſ— 
fible what ſhould be deemed acts of bankruptcy. 15 

Lord Kenyon Ch. J. This is a queſtion of infinite impor- 
tance, and therefore I wiſhed that the parties would have con- 
ſented (6) to put it on the record, in order that it might be finally 


decided by the court of dernier reſort. If there had been no de- 


(a) London Sittings after Trin. 27: Geo. 3. Jon a ſpecial verdict; but this was not agreed 
Co. Bark. L. g5. to on account of the ſmallneſs of the ſum 
(5) In the courſe of the argument the in diſpute, and the ſituation cf the plain- 
Court expreſſed a wiſh that the parties | tiff, 

would conſent to Rate the facts of the caſe { 
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1798, Aden on this ſubject, 1 mould bare thought very Iittle 6. 
wy could have been entertained. on the conſtruction of the act of 
again, Parliament. Bankruptcy is conſidered as a crime, and the bank. 
Fapckr. rupt in the old laws is called an offender: but it is a principle of 

natural juſtice, and of our law, that actus non facit reum niſi 
mens fit rea. The intent and the act muſt both concur to con. 
ſtitute the crime; and by reading the word © and” for © or” jn 
the ſtatute of 1 Jac. 1. c. 15., which is frequently done in the 
conſtruction of legal inſtruments where the ſenſe requires it, all 
difficulty will be removed. But according to The defendant 
conſtruction of this act, every merchant in London might become 
2 bankrupt before to- morrow morning. If the words of the 
ſtatute are to be taken in their literal ſenſe, any perſon who 
happens to go from home only for an hour, during which time 
any creditor calls for payment, and is for that hour delayed, may 
become a bankrupt: and it would be no anſwer to ſuch an ar- 
gument (as was ſuppoſed at the bar) to ſay that the trader left 
word where he was gone, becauſe a creditor may have taken out 
a writ againſt him in one county, and if he were gone on the 
borders of the next county, ſuch creditor would in fact be de- 
| layed, I do not with to impeach the authority of Moodier's caſe 
or of that of Raikes v. Porcau, becauſe in both the parties went 
abroad under circumſtances that rendered it highly probable that 
they would not return to this country; one had committed murder, 
and the other was ameſnable to the laws of his country for a dif- 
ferent offence, We have been prefſed however with another 
_ caſe, that of Vernon v. Hankey, tried before Mr. J. Buller: J have 
the greateſt reſpect and reverence for the opinions of that learned 
Judge, but I rather think we have another opinion of his (a) to 
ſet againſt that delivered by him in Vernon v. Hankey, where he 
{aid that the intention with which the party left his houſe was to 
decide the queſtion, and I think that was the better opinion. 
The Legiſlature never could have meant to extend criminality 
to a perſon who leaves his houſe only for the purpoſe of trank 
ating his legal concerns. I would adopt any conſtruction of 
the ſtatute that the words will bear in order to avoid ſuch mon- 
ſtrous conſequences as would manifeſtly enſue from the conſtruction 
contended for by the defendant. And as this verdict was taken 
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courſe of the argument. a" 
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on the ground that the plaintiff had not committed an act of 


bankruptcy, I am not prepared to ſay that there ought. to be a 


new- trial. 

ASHHURST I. As different opinions have been entertained 
in the different caſes on this ſubject, I think we ought to adopt 
that conſtruction which will be attended with the leaſt inconve- 
nience. The rule of conſtruction contended for by the defendant 


ig a moſt ſevere. one: if that were to obtain, any trader who left 


his houſe with the intention of benefiting his creditors might be- 
come a bankrupt, if any one of his creditors were thereby de- 
layed even for an hour; that rule might affect the richeſt man 
in the kingdom. But if the word © or” in the act be conſtrued 
to mean © and,” then the rule will be a reaſonable one. And 
this conſtruction ſeems conſonant to the deciſions on another part 
of this ſtatute; for if a trader begin to keep houſe and give orders 
to be denied to his creditors, it has been decided that that is not 
an act of bankruptcy, unlels in point of fact he be denied to a 
creditor. This ſhews that the intent and the a& muſt .concur in 
order to conſtitute an a& of bankruptcy. CY; 
GrosE J. In deciding this caſe we ought to conſider the ſpirit 
as well as the letter of the act of parliament on which this queſtion 
ariſes. The Legiflature in framing it ſeem to have had in view 
thoſe perſons who did certain acts which ſhewed that they knew 
their creditors would be defeated or delayed, and thoſe who 
avoided their creditors either by keeping houſe or leaving their 
home with intent to delay the creditors. And this conſtruction 


of the act is not impeached either by Moodier's caſe or by that of 


Raikes v. Poreau, for there the parties muſt have known that their 

creditors would neceſſarily be delayed by the ſteps they took. 
But in this caſe ſo far from the plaintiff's having any intention to 
delay his creditors, the jury expreſsly found that he had no ſuch 


intention, nay that his intention was laudable, for it appeared that 
he went from home for the purpoſe of obtaining money to pre- 
vent his creditors being delayed. To ſay that this was an act of 


bankruptcy, merely becauſe ſome of the plaintiff's creditors were 
unintentionally delayed by an act intended for their benefit, would 


be a moſt ſevere determination, eſpecially in a caſe where we 


are called upon to grant a new trial againſt the juſtice of the 
caſe. I do not mean to ſay that this is not a point of ſome dif- 
ficulty, and certainly it is a queſtion of great conſequence : but 
as theſe parties are not equal to the expence of a ſpecial vgrdict, I 
Vor. VII. _ 3 
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* 


am not diſpoſed to grant a new trial, particularly when we con. 


| ſider that the queſtion will probably come back again here in 


the ſame ſhape, on a motion for a new trial.” 
LAWRENCE J. If there had been no deciſion on this. ad 1 


parliament, I ſhould have thought that the true way of con. 


ſtruing it would be to read“ and” for the word © o or,” and 
then all difficulty would have been avoided. But as ſome of the 
caſes ſeem to have proceeded on the ground that the ſtatute mu 
be read in the alternative, and that a trader may become a bank. 
rupt by doing the acts there enumerated, if in point of fact hi; 
creditors be thereby delayed whatever may have been his inten- 
tion, it ſeems to me that this queſtion deſerves great conſideration. 
I think that Moodier's caſe and the caſe of | Raikes v. Porea 
might have received the ſame determination, though on a dif. 
ferent ground; for though it was not the immediate object of 
the parties in thoſe caſes to delay thetr creditors by going abroad, 
yet as that muſt be the neceſſary conſequence of ſuch an ad, it 
would be evidence of their intending to delay or defeat their 
creditors, and ſo it would come within the conſtruction of the 
ſtatute now contended for by the plaintiff” However thoſe caſes 
ſeem to have been determined on the ground that the fact of 
delay in conſequence of going abroad was ſufficient to conſtitute 
an act of bankruptcy; and therefore I wiſhed that the queſtion 
might be put on the record. But it would anſwer no purpoſe to 
grant a new trial in this caſe, becauſe as the parties will not con- 
ſent to have a ſpecial verdict probably the caſe will come to us 
again (as my Brother Groſe has obſerved) in the ſame form. 
Rule ee (a). 


On the next day Lord Kenyon Ch. J. ſaid that he had met 


with ſeveral authorities in ſupport of the opinion he had given in 


this caſe. In Maylin v. Eyloe, 2 Str. 809., it ſeems to have been 
taken for granted that the word „or in the ſtatute meant 
« and,” for the words of the ſtatute are thus printed, © departing 
from his houſe with intent and whereby his creditors may be 


defeated” &c, and they are printed in Italics. In Lingood v. 


(a) This queſtion was agitated in the caſe | 


of Hawkins and another aſſignees of We/t- 
«word a bankrupt v. Lukin, Tr. 36 Geo. 3. 
B. R., where Lord Kenyon intimated a very 
ſtrong opinion on the conſtruction of the 
ſtat. 1 J. 1., fimiiar to that given by his 
Lordſhip in this caſe, Thereſt of the Judges 


conſidered it a caſe of great importance, 
and of difficulty on account of the former 
decifions ; and the nonſuit in that caſe was 
ſet aſide in order that on another trial the 
queſtion might be put on the record: but 
the caſe was never brought before the Court 


again. Bade 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


Fade, 1 Atk. 196., Lord Hardwicke alſo thought (a) that, to con- 
| tute an act of bankruptcy by the trader's leaving his houſe, it 
was neceſſary that he ſhould go with intent to delay or defeat his 
creditors; for ſpeaking of the opinions of Lord Ch. J. Lee, and of 


Lord Ch. J. Willes, given on two trials before them, he approved 
of the diſtinction taken by the latter, ſaying * he was very well 
warranted by the words of the ſtatute in the diſtinction he made 
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between abſconding to avoid a debt, and abſconding 10 avid 6 5 


duty only.” And in 1 Bac. Abr. title © Bankrupt,” (A), which 


was written by Lord Ch. B. Gilbert, that great Judge ſpeaking of 


the ſtat. 13 Eli. c. 7., and 1 Fac. 1. c. 15., ſaid the latter was 
merely a tranſcript of the former, with the following addition 


only, © or fraudulently procures his goods to be attached or 


ſequeſtered, or makes any fraudulent grant of his land &c, to the 


intent that his creditors may be defrauded, ſhall be 6 a 


bankrupt.“ 


(2) See alſo the caſe Ex parte Gulſfon, 1 Ath. 139, 193. 


PosTEL againſt WILLIAUus. 


* defendant having been ſent out of the kingdom under the 


alien bill after a bail-bond was given but before the return 


of the writ, a motion was made on behalf of the bail that the 
beil- bond might be delivered up to be cancelled. 


Garrow, who now ſhewed cauſe againſt that rule, faid that no 


motion could be made until bail above was put in, and that then 


tne motion ſhould only be to ſtay the proceedings; for that if 


the defendant were to be ſuffered to return to this country, the 


bail ought to be reſponſible. 


Bayley in ſupport of the rule. The bail to the ſheriff cannot put 
in bail above : ; for the form of the recogniſance 1 is that the perſon 
of the defendant is delivered over to the bail: but that is now 
become impoſſible by an act of the government under the alien bill, 


the defendant having been ſent out of the kingdom. Beſides if 
they could put in bail above, it would be a nugatory ſtep, ſince 


they might apply to the Court the next inſtant to enter an ex- 
oneretur on the bail-piece, and not merely to ſtay the proceedings. 


Merrick v. Vaucher, ante, 6 vol. 50. 


The Court were of this opinion, and made the : 
= Rule abſolute. 


has given a 
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Seterday, 
Feb. 1oth. 


In an action 


on the 34 6. 
3. c. 23. for 
pirating a 
pattern for 


printing cal- 


lico, the 


omiſſion of 
an averment 
in the decla- 
ration that 
the day of 
Firſt publiſh- 


ing the pat- 
tern was 
-printed at 


- .eachend of 
the piece of 


eallico,”? 


(which toge- 
ther with the 
name of the 


proprietor 1s 


required by 


that ſtatute, 


the monopoly 
being limited 
for three 
months from 
the day of firſt 


publiſhing 


the pattern,) 


was holden 
t. be aided 


by verdict; it 
being ſtated 
in the de- 

claration that 


the defend- 
ants pirated 
the pattern 


abithin the 
term of three 


months from 


the day of the 
firft publiſping 


thereof, and 


duohile the 
plaintiffs were 


.entitied to 
have tbe ſole 


rig ht of print- 


ing the Jame 
&c. | 


CASES IN HILARY TERM 


MacxwmuRDo and another againff Sita and others, 


N an action on the caſe for pirating a pattern for printing cal. 

lico, contrary to the proviſions of the 34 G. 3. c. 23., the de. 
claration ſtated that the plaintiffs after 1ſt July 1794, and before 
the time of the committing the wrong thereinafter mentioned „had 
invented and deſigned and had become and were the proprietors 
of a certain new and original pattern for printing callicoes, and 
had publiſhed and cauſed to be publiſhed the lame, and had 
printed and cauſed to be printed the ſaid pattern upon divers, 


to wit, 10,000 pieces of callico, and had alſo printed and cauſed 


to be printed the names of the plaintiffs as the ſaid proprietors of 
the ſaid pattern at each end of each and every piece of callico ſo 
by them printed and cauſed to be printed as aforeſaid, according 
to the form of the ſtatute in that caſe made and provided, to wit, 

at &c; by reaſon whereof, and by force of the ſtatute in ſuch 
caſe made and provided, the plaintiffs of right ought to have had 

and were entitled to the ſole right and liberty of printing and re- 
printing the ſaid pattern for the term of three months to com- 
mence from the day of the firſt publiſhing thereof, to wit, at &e; 
nevertheleſs the defendants well knowing the premiſes, but dil- 
regarding the ſtatute in that behalf made and provided, and con- 
triving to defraud the plaintiffs, and to deprive them of the 
profits ariſing from their ſaid invention, during the ſaid term of 
three months, afterwards, and after the 1ſt July 1794, and after 
the inventing and deſigning and printing and publiſhing of the 
ſaid pattern as aforeſaid, within the term of three months from 
the day of the firſt publiſhing thereof, and whilſt the ſaid plain- 
tiffs were fuch proprietors of the ſaid pattern as aforeſaid and were 
intitled to have the ſole right and liberty of printing and reprint- 
ing the ſame as aforeſaid, to wit, on iſt June 1797, within that part 
of Great Britain called England, to wit, at London &c, without the 
conſent in writing of the plaintiffs firſt had and obtained in that 
behalf, wrongfully unjuſtly and. fraudulently did print and cauſe 
to be printed the ſaid original pattern of the plaintiffs upon divers, 
to wit, 1000 pleces of callico, and the ſame pieces of callico, with 


the ſaid pattern ſo thereupon printed as aforeſaid, did then and 


there ſell and diſpoſe of without the conſent &; contrary to the 


form of the ſtatute in that caſe made and provided, and thereby 


13 ” _ deprived 


N THE THIRTY:EICHTH YEAR OF GEORGE m. 


deprived the plaintiff of the ſole right and liberty of printing 
and reprinting the ſaid pattern within the ſaid term of three 
months, which right and liberty they during all that time ought 
to have had and enjoyed; by reaſon whereof the plaintiffs during 
the ſaid term of three months loſt great part of the profits and 
advantage of their ſaid invention 11 deſign, te wit, at London, 


&c. 


The 34 Geo. 2. c. 23., on which this action was Wobadeth nate 


« That from and after the iſt July 1794 every perſon who ſhall 
invent deſign and print, or cauſe to be invented &c, and become 
the proprietor of any new and original pattern for printing linens 
cottons &c. ſhall have the ſole right and liberty of printing and 


reprinting the ſame for three months, to commence from the day 


of the firſt publiſhing thereof, which ſhall be truly printed with 
the name of the printer or proprietors at each end of every 
ſuch piece of linen cotton &c. And it then proceeds to give 
the action for infringing ſuch excluſive right within the time 
limited. 1 * 


After verdict for the plaintiff it was moved to arreſt the juli 


ment becauſe there was no averment in the declaration that the 
day of the firſt publiſhing the pattern was printed at each end 
of the piece, which together with the name of the peer 18 
expreſsly required by the ſtatute. 

Erſkine, Garrow, Wood, and Lambe, ſhewed cauſe againſt the 
rule. 1ſt, This being an action againſt a wrong-doer, it was ſuf- 
ficient to ſtate generally that the plaintiff had a right to bring his 


action for the grievance complained of, without ſetting out the 


grounds of ſuch right ; and the declaration would have been good 


if the other requiſite ſtated, viz. the name of the proprietors, 


being printed at each end of the piece, had been alſo omitted. 
The precedents of declarations upon the ftatute of the 8 G. 2. 


c. 13. for pirating prints, (which contains the ſame proviſion as 
the act in queſtion,) are in this general form. They only ſtate 


generally that the plaintiff during the term limited by the a& was 


entitled to the excluſive right, and that the defendant invaded 


ſuch right within that period. But 2dly, at any rate the omiſ 
tion of the averment in queſtion, though it might have been bad 
on demurrer, yet is cured: by the verdict. For it appears from the 
caſe of Sayer 9. t. v. Dicey (a), that the plaintiff could not have 


recovered at the trial unleſs he had proved that the day of firſt 


1 ED (a) 3 Will. Eo. 
Vor. VII. 8 publiſhing 
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oubliſhing was printed on the piece: and ſufficient appears upon 
the face of this declaration to have made ſuch proof neceſſary at 
the trial. It is alleged that the plaintiffs had cauſed to be printed 
their names as proprietors of the pattern at each end of eve 

piece of callico according to the form of the flatute, whereby and 
by force of the act the plaintiffs were entitled to the ſole right of 
printing the pattern for the term of three months to commence from 
the day of firft publiſhing thereof : and then the breach is afterwards 
aligned within the term of three months from the. firſt day of pu- 


| fication, contrary to the form of the ſtatute. Now none of the fads 


alleged could be true, nor could any publication by the defendants 
within the time mentioned be againſt the form of the ſtatute, unleſs 
it had been proved at the trial that the day of the firſt publiſhing 
was marked on the callico in the manner preſcribed by the 
ſtatute. After verdict therefore ſuch proof muſt be taken to have 
been given, without which the plaintiffs could not have recovered 
in a caſe like the preſent, where it is not a defect of title apparent 
on the declaration, but a title imperfectly or defectively ſet out (a). 
And they cited the following caſes where ſuch defects were cured 
by verdict. Blackall v. Eale (b), where an impoſſible day was laid 
in the declaration. Prance v. Tringer (c), where in pleading a 
preſcriptive right of common there was no averment that the 
beaſts were levant and couchant. Wicker v. Norris (d), where in 
an action to recover an amerciament in an inferior court, it was 
not alleged that the defendant was a reſiant within the manor. 
| Cooke v. Pettit (e), where in debt on bond to fave a pariſh harm- 
leſs from keeping a baſtard child to which there was-a plea of non 
damnificatus, and a replication that the plaintiffs paid 57. to keep 


the child &c; and it was not averred that the child was born in 


the pariſh. Bicker/iaffe v. Purdue (F), where in debt for rent by 
an executor upon the demiſe of his teſtator the declaration only 
averred that the reverſion was in the teſtator without ſtating that 
it was a reverſion of an eſtate for years. Clarke v. King (C). 
where in a plea of preſcription for common in a que eſtate, it 
was not exprelsly alleged that the owners of the eſtate had been 
immemorially entitled to the right of common. 


(a) Crowther v. Oldficld, Salk. 365. and | (e) Cre. Fac. 44. : 
2 Ld. Raym. 1225. Ruſhton v. Aſ/inall, (4) Rep. Temp. Hardw. 116. 


Dougl. 683. and Eaft v. Efington, Salk. (e) 2 Wiſſ. 5. 


130. | (J) 1 Sid. 218. 
0% Carib. 389. f (g) Ante, 3 vol. 147. 


IN THE TEIRTY-EIGHTH * YEAR OF GEORGE III. 


Lao, Gibbs, and F. Vaughan, contrà, contended that this was 


mot merely matter defectively ſet out, but a defect of title itſelf 


neceſſary to ſupport the action; which defect it was admitted 
3 could not be aided by verdict. The neceſſity of requiring the date 
to be ſet out was ſtated by Lord Kenyon in Thompſon v. Symonds (a) 
upon a ſimilar act of parliament to be in order that the public 


may know the period of the monopoly. The true rule was laid 


down in Spieres v. Parker (5), (which overruled Wicker v. Norris 
before cited „) that nothing is to be preſumed after verdict but what 
15 expreſsly ſtated in the declaration, or what is neceſſarily im- 
plied from thoſe facts which are ſtated. Here, the allegation that 


the names of the proprietors were printed on the callico according 


to the form of the ſtatute does in no reſpect imply that the date of 
the publication was alſo printed there. The ſtatute requires both; 
and therefore an allegation that one only was done according to the 
ſtatute, though true, is no allegation that the other was done. 
The concluſion which follows in the declaration that by reaſon 


thereof, and by force of the flatute, the right of action accrued, is 


inconſequential and not warranted by the premiſes. And if the 
concluſion of the injury complained of being contrary to the form 
of the flatute would help the want of a ſpecific averment of thoſe 
facts neceſſary to bring the party within the ſtatute, it would have 
been ſufficient in the caſe of Speres v. Parker. But that is no aver- 
ment of any fact, but a concluſion of law, which the Court ought to 
ſee is well founded on thoſe facts which are ſtated on the record. 


Every declaration on a penal ſtatute muſt conclude contra formam 


ſtatuti ; but that will not ſupply the place of all other allegations. 
Nor is it to be inferred after verdict that it was proved at the trial 


that the date was printed on the callico, on the ſuppoſition that 


ſuch proof muſt have been given to entitle the plaintiffs to a 
verdict; for if the defendants had objected at the trial to the 


plaintiffs? not having proved this fact, the anſwer would have been 
that it was not neceſſary to prove more than is alleged in the 


declaration: and beſides, the objection, if well founded, is ap- 
parent on the face of the record. In all the caſes cited the facts 
generally averred neceſſarily included thoſe which ought to have 


been more technically or ſpecifically ſet forth, but without the proof 


of which no verdict could have been obtained. As in Prance 
v. Tringer (c), where a right of common was alleged in plead- 
Ing, though the lennen and couchancy. was omitted to be averred; 


(©) Ante, «woll 45. () Ante, 1 vel. 141. (c) Cro. Tac. 44. 
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but the latter was neceſſary to conſtitute the right of « "WAY 
which was generally alleged. With regard to the caſe of Sayer v. 
. Dicey (a), no argument can be derived from it in favour of the 
plaintiffs; for it does not appear from the report of that caſe that 
the date of the firſt publiſhing of the print was not ſtated in the 
declaration; and it ſeems more probable that it was alleged, 
otherwiſe the queſtion there made could not have ariſen, 
Lord KENYON Ch. J.. The queſtion now before us is not 
whether or not this objection would have prevailed if the defendants 
had demurred to the declaration, but whether or not it be a good 


objection after verdict. It ſeems to be admitted that every fact 
neceſſary to be proved at the trial in order to ſupport the de- 
claration muſt now be taken to have been proved. Now the ad 
of parliament, on which the action is brought, ſays that the 
inventor ſhall have the monopoly for three months to commence 
from the day of the publiſhing, which ſhall be truly printed with 
the name of the proprietor at each end. It is ſaid that, if the 
defendant at the trial had objected that the plaintiffs could not 
recover without proving that they had complied with both theſe 
regquiſites of the act, the anſwer would have been that that was not 
the time to take advantage of the objection, becauſe it was an 
objection on the record: but I ought not to have given ſuch an 
anſwer; for as the declaration ſtates that within the term of three 
months from the firſt publiſhing, and while the plaintiffs were the 
: proprietors and entitled to this monopoly, the defendants invaded 
their right and did the act complained of, I ſhould have required 
evidence of the terminus à quo to ſhew that the monopoly was 
veſted in the plaintiffs; and this fact could not have been aſcer- 
tained without proving that the date was printed at each end of the 


cloth. I ſhould not have directed the jury to give a verdict for 


the plaintiffs, unleſs ſuch proof were given; and in point of fact it 
was given. Perhaps it would have been better at firſt that every 
declaration ſhould have contained each particular fact neceflary to 
be proved: but when it is admitted in the argument that a verdict 
will cure every defect of allegation, where in order to obtain a 
verdict the fact muſt have been proved, there is an end of the 
objection made here. I am clearly of opinion that it was neceſſary 
for the plaintiffs, who undertook to prove an invaſion of their 


right during the exiſtence of this monopoly, to prove that they 
had printed the date on their cloth, otherwiſe they could not have 


(a) 3 Fill. 6o. 
v1 = : .obtained 


M THE THIRTY-EIGHTH YEAR OF GEORGE 111, 
obtained a verdict; and confequently that the verdict has cured 
this ſuppoſed defect, and that * Jae _ not to be. 
arreſted. 

AshHURSsT J. I am not inclined to reſtrain the 1 of 
the ſtatutes of Jeofails, which are very beneficial ſtatutes; and I 
think that this is not fo ſtrong a caſe as ſome of thoſe cited at the 
bar. 

GRrosE )- 1 agree with the rule eſtabliſhed 3 in ſome of the caſes, 
that nothing is to be preſumed after verdict but what is expreſsly 


ſtated in the declaration, or what is neceſſarily implied from thoſe 


facts which are ſtated. Then let us apply that rule to this caſe ; 
it is averred in the declaration that the offence was-committed while 
the plaintiffs were entitled to the monopoly; now they could not 


23 
1798. 


Macx- 


MUR DO 


| againſt 
. SMITH, 


have recovered unleſs they had proved not only that they were 


entitled but alſo the time when their monopoly began. 
LAWRENCE J. The. allegation in the declaration, that the 

defendant committed this offence within three months from the 

time when the plaintiffs firſt publiſhed and while they were the 


proprietors, is a concluſion of fact and not of law; and that muſt 


have been proved at the trial, otherwiſe the plaintiffs could not 
have obtained a verdict. 


Rule diſcharged. 


CaLVERT againſt BoviLI. 
HIS was an action on a policy of inſurance on the captain's 

goods and private adventure, warranted American property, 
on board the ſhip Friends, at and from London to Virginia. 

It was clearly proved at the trial that the property of the goods 
(which were ſhipped purſuant to an order of council, then 
rendered neceſſary) was in the plaintiff; that he was an American; 
that the ſhip, which was American built, and manned, by American 
ſailors, had been conſigned by her owners in Virginia to their cor- 
reſpondents in London with a cargo of merchandize, and was after- 
wards cleared out and failed from London upon the voyage inſured, 
having all neceſſary papers on board to evince that ſhe was an 
American ſhip, and that the real place of her deſtination was 
Norfolk in Virginia, to which port ſhe belonged. That in che 


4 London, and having on board eighty barrels of gunpowder, deciares the 


Saturday, 
Feb. ioth. 
In an action | 
on a policy of 


1nſurance 


on goods 
warranted 
American on 
board a ſhip 
from London 
to Virginia, 
a ſentence of 
a foreign 
court, which 
after recit- 
ing that 
* foraſmuch 
© as the true 
© deſtination 
“ of the veſ- 
tc ſel wos for 


e the Engliſþ 


“ iſlands, 
6 having 


cc been hired 


« and loaded 


. cargo a good 


ti 
prize, is not concluſive” evidence againft+ the warfanty of 3 a the ſpecial grounds 


aſſigned for the ſentence do not neceſſaril y lead to ſuch a coneluſion. 


Vor. VII. 68 


courſe 
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courſe of her voyage having met with very tempeſtuous weather 


« Judges of the Court of Commerce, the papers which hape 


< of citizen Serand commiſſary of the Executive Directory of 


founded (5), admitting alſo that a 


"CASES. IN HILARY TERM 


and being much damaged, ſhe was obliged from diſtreſs to "ſh 
away for the firſt port in the Vgſi Indies, in which courſe ſhe wa 
captured by a French privateer and carried into Gradaloupe, ” 
where ſhe was condemned by ſentence of the Court there, expreſſed, 
as to the matter in judgment, in theſe terms; Seen by us, the 


% been here produced reſpeQing the capture of the brig Friends, 
„ Captain Thomas Calvert, made by the privateer La n 
<« Captain A. T., and having heard on that ſubject the opinion 


„the ſaid court, and alſo heard the report, and conſidered the 
4 whole; foraſinuch as the true deſtination of the ſaid veſſel 
« was for the Engliſh iſlands, having been hired and loaded at 
London, and that there has been found on board her eighty 
* barrels of gunpowder (a); the Court declares the ſaid brig 
Friends a good prixe for the benefit of the captors, together 
with her tackle, apparel, cargo, and TE all that 1 to 
« her, &c. . 

T be ſole queſtion was, Whether the ſentence of condemnation 
WAS concluſive evidence againſt the warranty of the goods being 
American property? A verdict was taken for the plaintiff with 


La) 


8 


Cad 


0 


liberty for the defendant to move to ſet it aſide and enter a 


nonſuit if the Court ſhould be of opinion that the ſentence was 


concluſive; which motion having been accordingly made, « and a 


rule niſi obtained, 
Erſkine and Park ſhewed cauſe againſt it.  Adaritdiog that a 


ſentence of condemnation by a foreign Court of Admiralty was 


concluſive evidence of any fact on which ſuch ſentence was 
ſentence of condemnation 
generally as lawful prize would be concluſive evidence againſt a 
warranty of neutrality, according to Saloucci v. Woodmaſs (c), 
they contended that the ſentence in this caſe ſetting forth on the 
face of it the ſpecific grounds on which it proceeded did not con- 
clude or in any manner affect the queſtion of neutral property. 
For the judgment was not on the ground that the ſhip or cargo 


was not American, or that it was enemy's property, nor was the 
condemnation general as lawful prize: but three diſtinct grounds 


; (a) This was part of the captain's ad- (5) See the caſes on this head collecled 
venture, the reſt conſiſting of flops, porter, | in Park on Iaſuranes 403, &c. iſt ed. 
cheeſe, and ſhip chandlery. - (% B. R. Hil. 24 Geo. 3. Park. 413. 


are 


IN THE THIRTY-EIGHTH YEAR OF GEORGE m. 


ank of the ſhip to the Engl: iſh lands, her having been laden at 
London, and her having a quantity of gunpowder | on board; all of 
'which may be true, and yet the ſhip and cargo may be American and 


entiled to the privileges of neutrality. The deſtination of the veſſel 


was adopted from neceſſity, her loading at London was on her return 
home; and her having gunpowder on board was no breach of the 


lars of neutral nations, the original deſtination being to a neutral 


ate; though it would not have varied the caſe if it had been 
originally intended for the Eugliſb iſlands, they not being in a ſtate 
of ſiege at the time, and it not being ſhewn to be an infraction 
of any treaty ſubſiſting between France and America in that 
reſpett. This caſe therefore falls within the principle of Saloucci 


v. Johnſon (a), where it was holden that a ſentence of con- 


demnation of a ſhip ſtated to be neutral for refuſing to admit of a 
ſearch, and for not having a charter- party on board, being on the 


face of it manifeſtly unjuſt, contradictory, and not warranted by 


the laws of nations, was not concluſive againſt the aſſured. It 
was not even ſhewn in this caſe that by any French ordinance 


the grounds of condemnation ſtated could be juſtified ; though if 


there had been ſuch an one, as it would have been partial and 
unjuſt in itſelf, it would not, according to Mayne v. Walter (5), 
have been concluſive againſt the warranty of the aſſured, no notice 
of any ſuch ordinance having been proved againſt him, and there- 
fore no fraudulent concealment from the underwriters. 

Gibbs and Marryat contra, This Court muſt preſume that 
the French court proceeded upon the law of nations, there being 
no treaty referred to, and no other ordinance to which the ſen- 
tence can relate. But the only ground on which the ſentence can 
be juſtified by the law of nations is that the property was in fact 
Britiſh and not American; it is therefore concluſive of that fact, 


and no evidence ought to have been admitted in this caſe to 


controvert it. The previous facts which are recited in the ſentence 
are not per ſe grounds of condemnation, but they were evidence 
of the fact of the property being Britiſb if there were nothing elſe 
to contravene them. But whether the French court drew a pro- 
per concluſion of fact or not from the evidence before them can- 
not now be inquired into. The objeCtion. therefore goes to the 
2dmiſkibility of the evidence which raiſes the doubt 1 in this caſe, 


(e) Z. R. Trin. 25 Geo. 3. Park. 415, (6) B. R. Z. 22 Geo. 3. ib, 414, 
Fr 9 5 5 The 


e ſtated in the ſentence as the avowed foundation of it; the deſ- 
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| . adjudication of the veſſel and cargo being good prize | of 
= wav". rh concluſive againſt the warranty of it's being American, i. . 
1 8 8 neutral, property: it was ſo conſidered in Saloucci v. Woodnof (a). 
=_ - Bovilt. It muſt be preſumed, ſaid Lord Mansfield, from the ſentence of 
=. condemnation, as no other cauſe appears, that it proceeded on the 
ground of the property's belonging to an enemy. 80 here, 2; 
no other cauſe appears to which it can yay be attributed, the 
ſame preſumption muſt be made. 
Lord Kenyon Ch. ]. That the juſtice d Man; of the 
caſe are with the plaintiff is beyond all doubt; and that the ſhip 
W was American and the goods the property of an American is 
1 equally clear: but it is contended that though in point of fa& the 
—_ . . goods were the property of an American, the ſentence of con- 
1 demnation precludes the plaintiff from aſſerting that fact. 1 yield 
to the caſes cited, which ſhew that to a certain degree this Court 
= will ſupport the proceedings in foreign courts by preſuming that 
1 their ſentences are juſt; and I will not make any exception at 
i preſent of the proceedings of the French Courts of Admiralty, 
But when an attempt is made to pervert the Juſtice of the caſe, it 
becomes neceſſary for us to {ee whether the deciſion of the Court at 
Cuadaloupe has ſo determined on the fact of neutrality that we 
cannot examine into it. But it has been ſaid, as nothing can 
Juſtify the ſentence of the French Court of Admiralty but the fact 
that this was Britiſh property, we muſt conclude that they con- 
demned the ſhip and cargo on the ground that they were Britiſh 
property: but that is a concluſion againſt all the facts proved 
in the caſe. If indeed that court had ſtated in their ſentence that 
they condemned the goods becauſe they were Britih property,! 
ſhould have conſidered myſelf bound by their ſentence, but they 
have aſſigned other reaſons for their adjudication ; the expreſs 
grounds of the ſentence of condemnation are that the ſhip was 
deſtined for one of the Weſt India iſlands, that ſhe was hired and 
loaded at London, and that ſhe had a certain quantity of gunpowder 
on board, therefore they condemned her and her cargo as good 
prize. Then it is impoſſible for us to conclude that the French 
_ court decided on the ground that this was Britiſb property, when 
4 all the evidence in the cauſe and the reaſons expreſsly given "7 
4 7 them for their judgment lead to a contrary concluſion. 
i ASHHURST J. declared himſelf of the ſame opinion. 


(a) B. R. Hil, 24 Geo, z. | Park. 413. 


7 LAWRENCE 


iN THE THIRTY-EIGHTH YEAR OF GFORGE III. 


IL AWRENCE J. (a) It is ſaid that whatever is adjudged by the 


ſentence of the foreign court is concluſive. on the parties, however 
| unjuſtly they may have decided: but it is ſufficient to ſay that 

in this caſe they have not decided that fact on which the defendant 
relies. If that court had condemned the goods becauſe they were 
the property of an enemy, that judgment would have been con- 
cluſive here: but, ſo far from the French court at Guadaloupe 
having decided that fact, they have expreſsly given other reaſons 


for their ſentence. The caſes alluded to in the argument ſeem to 


have eſtabliſhed this, that if we can collect from the ſentence 
itſelf on what ground the foreign court decided, that is concluſive 
in any action brought in this country: but if it be ambiguous or 
it does not appear on the face of the ſentence on what ground they 
proceeded, then we may receive evidence to ſhew. what were the 
grounds of the deciſion abroad. 


Per Curiam En | 1 Rule diſcharged. 


(a) Mr. J. Groſe was gone to try cauſes at Guilaball before this caſe came on. 


The Kix againſt The Sheriff of MippLssex. 


HE writ was returnable on the 18th of November laſt, when 
the ſheriff was ruled to return the writ; on the return of 

the writ the defendant was in the Fleet priſon in an action 
in C. B.; on the 28th of November he was removed from the 
Vleet by habeas corpus, and on the ſame day he was ſurrendered 
in diſcharge of his bail in this action and committed to the cuſtody 
of the marſhal, where he has been ever ſince; and on the next 
day, the 29th, the plaintiff was ſerved with a notice of the above 
ſurrender. Oa the 23d of November the ſheriff was ruled to bring 
in the body; on the 24th of November bail above was put in, 
though the time for putting in bail expired on the 22d; the rule 


for bringing in the body expired on the 28th of November, and 
on the 24th January a rule was granted direQing an attachment 


to iſſue againſt the ſheriff for not bringing in the body. After- 
wards the defendant obtained a rule calling on the plaintiff to ſhew 
cauſe why that rule directing the attachment. ſhould not be ſet 
aſide for irregularity ; againſt which 

Sellon ſhewed cauſe on a former day i1 in this term. iſt, The 


rule of Court, Trin. 33 Geo. 3. (ante, 5 vol. 368.) does not extend 


Vol. VII. ST to 
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The KING 
againſt * 
The Sheriff 
of MipdpLE- 

SEX. 


CASES IN HILARY TERM 
to ſuch a . as the preſent, where bail was irregularly put in. oY 
defendant not having put in bail in time, the bail that were Put in 
in this caſe muſt be conſidered as no bail at all. Hardwick v. Bluck, 
ante, 297. 2dly, Though the ſurrender was made on the 28th of 
November, no notice was given of it to the plaintiff until the 
29th, and the ſurrender | is not valid until notice : but before ſuch 
notice was given the ſheriff was in contempt. 3dly, The affidavit 
on which the preſent rule is obtained is wrongly entitled « The 
King V. The Sheriff of Midale ger for until the attachment iu 
the proceedings are on the civil ſide of the court, Wood v. Webb, 5 

ante, 1 vol. 253. The affidavit ſhould have been entitled in the 


1 original cauſe, this not being a rule to ſet aſide an attachment, but 


to ſet aſi de 1 the rule directing an attachment to iſſue.” 

Marryat in ſupport of the rule. iſt, This is diſtinguiſhable 
from the caſe of Hardwick v. Bluck, where the queſtion aroſe be- 
tween the plaintiff and the bail: but as between the plaintiff and 
the ſheriff the time to put in bail does not expire until the time 
for bringing in the body is paſſed. In R. v. the Sheriff of Eſſex, 


. 36 Geo. 3. B. R. the Court ſaid the contempt is not incurred 


by the ſheriff until the day on which the rule to bring in the body 
is paſſed; for the ſheriff has the whole of that day to render. 
The rule of Court alluded to, after reciting that by the then prac- 


"Was the bail could not render the defendant after a rule had been 


granted againſt | the ſheriff to bring in the body before the bail had 
juſtified, orders that the bail may ſurrender the principal, notwith- 


ſtanding ſuch rule at any time before the expiration thereof, i. e. be- 
fore the expiration of the day for bringing in the body. adly, The 
notice of the ſurrender is no part of the ſurrender itſelf, but is required 


to be without delay for the purpoſe of preventing further expence: 
now here notice was given without delay, on the next day, and no 
further expence was incurred. The point in queſtion does not ap- 


pear to have been expreſsly decided in this Court, but in the Common 
Pleas it is the eſtabliſhed practice that though the rule to bring 
in the body has expired, yet if the defendant juſtifies bail before 


the plaintiff moves for an attachment againſt the ſheriff, it is 
in time to prevent the attachment. Thorold v. Fiſber, 1 . Bl. 
Rep. 9. _3dly, The caſe of R. v. The Sheriff of Midalg ſex, ante, 
439-, gives a deciſive auſwer to this * which was al- 
lowed by the Court. 405 
Cur. adv. vull. 


IN THE THIRTY-EIGHTH YEAR OF-GEORGE Il. 


Asnuxs . (a). now delivered the opinion of the Court. 
This motion was made on the conſtruction of the rule of Court, 
Trin. 33 Geo. 3. whether the ſheriff could put in bail, in order to 
comply with the rule for bringing in the body, without juſtifying, 


and on the authority of Hardwick v. Bluck : the Maſter, on re- 


conſideration, thinks he was miſtaken (5) in that caſe in his report 
of the practice. And we think that the ſheriff is not obliged to 
juſtify his bail, and that the rule of Court, Trin. 33 Geo. 3. ex- 
tends to the caſe of the ſheriff; and therefore that this Rule 


ſhould be made abſolute. 


(5) The Court alſo denied the authority 
of Hardwick v. Bluct in another caſe in 
| this term, Calow v. Dury. 


(a) Lord Kenyon Ch. 1 was gone to 
| Guildhall when this caſe was argued. 


PL.EYDELL againſt The Earl of Dozxcurs TR. 


F an action on the caſe for diverting the plaintiff's water-courſe, 


wherein the damages were laid at 5000 f., the jury (which was 


a ſpecial one in the county of Doz/ct) gave a verdidt for 3000 l.; 
which this Court on a former day ſet aſide upon motion, as being 


exceflive, and not warranted by the evidence; ; it being a mere 
queſtion of property as ſtated on the record, where there was. 


ſomething whereby to meaſure the damages, namely, the deterior- 
ation of the property itſelf; and therefore not like caſes of per- 
ſonal injuries, as actions for adultery, flander, &c. Though, they 
ſaid, that even in ſuch a caſe as the preſent, which was attended 
with ſeveral circumſtances of aggravation, they would not meaſure 
the damages which the jury had given in a nice balance; but 
making very liberal allowance in that reſpect, they were ſtill 
bound to take care that the verdict ſhould not greatly exceed the 
damage proved. But on this day 

The Court ſaid that having taken this matter into their conſider- 
ation ſince it was laſt mentioned in court, and having referred to 
ſeveral precedents, particularly one in Sty. 466. by which it ap- 


— peared to have been the practice in ſuch caſes to let in the defend 


ant to a new trial upon the terms of the former verdict ſtanding 
as a ſecurity in the mean time for the damages which might be 


given upon another trial, they thought the rule was founded in 
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Rule abſolute. | 


Monday, 
Feb. 12th. 


In an action 
on the caſe 

for diverting 
the plaintiff's 


water-courlſe, 


where the 
Jury under 
circumſtances 
of aggrava- 
tion gave 
3000 l. da- 
mages, the 
court granted 
a new trial on 
the ground 
that the da- 
mages given 
greatly ex- 
ceeded the 

a mount of 
the injury 
proved: but 
they directed 
that the for- 
mer verdict _ 
ſhould ſt⸗ nd 

as a ſecurity 
in the mean- 
time for the 
damages 


which might 


be given on 
the ſecond 
trial, | 


Juſtice and convenience, and fit to be enforced not only upon this 


but upon all future occaſions of the lame kind. 
13 


Upon 


530 


_ againſt 

The Earl of 

Dorcats- 
TER, 


% 


Monday, 
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Lords? act 
muſt be 

ſta mped. 


3 —̃—— : 
1 5 r 2 — ETSY i z — : 
rr * 4 1 . 1 2 — — 63h 6 - 
r - - = - . — — + — . — — — * 


— 
— 


- : 
n — ————_—_——_.. 
e D . „ 
rn jo — - - | 8 a ; =_ 
.I p c ĩc——ç ˖——— rr 2 
- — * oe” —_—_— . * 
—＋ 


* 

* 

—x _ ATC ar - my b — * 
* o #' —_ * 1 


— 
* . e 
— — 
— — 
— cnn 4 *. 
2 — ů er OE 
een ow — 
> Fa. — 


— — a e$H _ p< — 
— * go oy > 
- * * 
2 — — — —  ——— GSC 3S 
_ 65 rr 
— — — a. A #7. 
. * _—_ >< AL 7- 
8 . — — —— 8 
* 


.- a a 
— 7 — 
— e N Bo one 0 
1 3 X — * * 5 A 
— ” 7 > = X N . 
8 ——— — ——¼ — 2 —ů— — 
* * . ww + w” > 7 ” 
- 


Monday, 
Feb. 12th. 


The defend- 
ant cannot 
put in a ſpe- 
cial demurrer 
when he is 
under terms 
of pleading 
iſſuablßy. 
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| | verdict and granting a new. trial was 
PLEYDELL - | 


CASES IN HILARY TERM, Ke. 


Upon. thoſe terms tlerefpre the rule for ſetting alide the former 


Made abſolute. 


Garen Lens, Daripiet, and Wollafton, in ſupport of the rule, 
2 — — and Praed, int it. 1 


Pi TAN againſt HAVYNES. 


T* defendant having been brought up to be diſcharged, the 
plaintiff gave him a note for the weekly payment of 35. 6d. 
under the Lords' act in the uſuul form, but the note was not 


ſtamped; and the defendant moved to be diſcharged out af 


cuſtody becauſe the plaintiff had not given him a valid note. : 
The Court were of opinion that ſuch a note ought to be 


ſtamped, and diſcharged the defendant out of . 


Lens for the plaintiff. 
Manley for the defendant. 


Berry againſt ANDERSON. 


T* defendant, being under an order to plead iſuably, put in a 
demurrer aſſigning ſeveral cauſes of demurrer, notwithſtand- 


ing which the plaintiff ſigned judgment as for want of a plea. | 


And a rule having been obtained calling on the plaintiff to ſhew 


.cauſe why the judgment ſhould not be ſet aſide for irregularity, 


The Court (after argument) ſaid that a demurrer that did not 


go to the merits (a) of the caſe was not a plea within ſuch an 


order according to the practice of the Court. But as the defend- 
ant's counſel aſſured the court that Wer thought there was a ſub- 
ſtantial ground of demurrer, 

The Court made the rule abſolute, on the defendant's under- 
taking to ſtrike out the ſpecial cauſes of demurrer. 

Gibbs and Lawes in ſupport of the rule. 

Mingay againſt it. 


(a) Vid. Stonthouſe v. Fowell, Say. Rep. Aſpton, 3 1 1788.; and Wright v. Ruſ- 


$8; Dexwey v. Sepp, 2 Str. 1185; Gray v. | /el, 2 Bl. Rep. 923. 


END OF HILARY TERM. 
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ARGUED. md | DETERMINED 


7 x ' 


IN THE 


Court of KING" BENCH, 


Faſter Term, 


In the : Thirey-cghth Toke of the a of Gn ORGE u. 


' Dos on the Demiſe of CanDLER and others againſt 
_ SMITH. ; | 


\ 


T HIS was an ejecment for certain lands in Kirkby Malzeard 

in Yor#/bire, on a joint demiſe by H. Candler the younger 
Anna Bella Candler and Mary Candler, and alſo on the ſeparate 
demiſes of thoſe three perſons ; ; and on the trial a Tock caſe was 
reſerved for the opinion of this Court. 

W. Aſcougb, being ſeiſed in fee of the premiſes i in dente 
by his will duly executed, dated 17th June 1775, after giving to 
his wife an annuity to be iſſuing out of his freehold eſtate, deviſed 
the ſame as follows; © I hereby give and deviſe all my freehold 
meſſuages lands Ig (ſubject to the payment along with my per- 
ſonal eſtate of all my debts legacies and funeral expences) unto 
my daughter Mary Aſcough and the heirs of her body lawfully to 


be begotten for ever, as tenants in common and not as Joint + 


tenants, and in caſe my ſaid daughter ſhall happen to die before” 
twenty-one, or without leaving iſſue on her body lawfully be- 


gotten, then I give and deviſe all thoſe my ſaid freehold meſſuages 
Vol. VII. 6U lands 


Friday, 
April 27 th, 


Under a de- 
viſe to A. and 
the heirs of 
her body for 
ever as te- 
nants in 
common and 
not as joint 
tenants, and 
in caſe A. die 
before twen- 
ty-one or 
without leav- 
ing iſſue of 
her body 
then to B.; 
held that 4. 
took an eſtate 
tail. 


2 


E om _ "On EASTER TERM 
1798. lads &c. to R. Aſcough his heirs and afſigns for ever,” Mar 
Nen Aſcougt b having attained her age of twenty-one years 


Don dem. 2 Wee Ke intermari 
ö Canvres With E. Candler, and they have iſſue three children, viz. Nur, 
| | bon o_ Anna Bella, and Mary Candler, who are the leſſors of the Vain. 
4 Cor ff}, and were all living at the me of leyying the fine and exe- | 
| 1 ——ů— cuting the feoffment her einafter Hentionelf. ? In Trinity term 1796 | 


Hi. Candler and Mary his wife levied a fine ſur conuſance de droit 
come ceo &c. Gf tel ptemiſes in Hueſtlon 'andby deed of feof. 
ment dated the iſt of January 1797, with livery of ſeiſin 

thereon, conveyed the ſamè and declared the uſes of the fine to 
the defendant F. Smith and his heirs for ever. 

The queſtions, reſerved: for the conſideration, of the Court are 
Whether Mary the wife of Henry Candler the elder took an eſtate 
tail in the premiſes above mentioned to be conveyed to the de. 
fendant, or an eſtate for life only ? and Whether the plaintiff is 
entitled to recover on. the demiſes above ſtatedꝰ 
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\ | Holroyd for the plaintiff The deviſee* Mary ¶ ſcougb (fer 
g 1 wards Candler) only took an eſtate for life in the Premiſes in 
x queſtion, with remainder to her children either i in fee or/in tall. 
| 1 If the deviſe had only been to her and to the heirs of her body, 
1 there is no doubt but that ſhe would have taken an eſtate tail; 
| but the words that REY OE, * as tenants in common 
3 : and not as joint tenants,” * ſhew that this was. not the deviſor's 
L dies wn intention; for the children cannot take as tenants fr in common if 


the anceſtor takes an eſtate tail. In Doe d. Long v. Laming (a), 
where gavelkind lands were deviſed to M. Read and to the heirs 
ny of his body lawfully to be begotten as well females 28 males and 
to their heirs and aſſigns for ever, to be divided equally. ſhare and 
ſhare alike, as. tenants in common and not as Joint tenants, it was 
holden that the words heirs of the body” were words of pur- 
chaſe and not of limitation, It i is true that 3 in. that caſe words of 
i A limitation were engrafted on thoſe words; but that alone was not 
1 75 che ground of deciſion; for Lord Mansfield alſo relied on the 
4 | words «* to be divided equally ſhare and ſhare alike as tenants in 
common and not as Joint tenants, "a8 being inconſiſtent with the 
idea of the firſt taker having an. eftate tail. So in L iſle v v. Gray (3), 
< heirs male of the body” were conſidered as words of purchaſe 
by. reaſon of other words being ſuperadded to them, ſhewing that 
here the parties did not intend to uſe the words « heirs of the body” 
in the ordinary ſenſe. The ſame _pringple, was e in the 
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caſe | .of Agood v. Mitbert, eited in 2 Burr. 1107. Again in 
Dee d. Davy. v. Burnſal (a), where the deviſe was to M. Owſhwick 


common, but in default of ſuch iſſue or being ſuch they ſhould 
al die under twenty- one without leaving iſſue then over, it was 
holden. that M. On,. took only a life eſtate with remainder 
to her children in fee as, purchaſers... Here in the deviſe over © if 


iſſue,” the word o muſt. be conſtrued and: the deviſor could 
not intend that the deviſe over ſhould take effect if his daughter 
chould die under twentyrone leaving iſſue ; and according to Doe g | 
Davy. v. Burnſall, and a variety of other caſes, the word “ or” 
in a will may be read and” where the intention of the deviſor 
requires ſuch a conſtruction. 16e ns vio 00 art) 4). tin eb 
Cbambrr contra was ſtopped by the. 8 5 
Lord KENYON, Ch. J. It is a rule of conſtrudtion in caſes 


144 


of this kind, ſettled by a variety of, deciſions, but particularly. by 
in the Houſe of Lords, that where it appears in a, will that the 
teſtator had a general intention and alſo a ſecondary intention, 
and they claſh, the latter muſt give way to the former. In that 
caſe beyond all doubt the teſtator meant that the firſt taker ſhould 
take only an eſtate for life, becauſe he ſaid fo in expreſs, terms: 


intent, as expreſſed in the ſubſequent parts of the will, it was de- 
termined both by this Court and by the Houſe of Lords that the. 
firſt taker , GE Hicks ) ſhould take an eſtate: tail in order. to 
effectuate the deviſor's general intent, notwithſtanding the words 
of the will were to L. Hicks for and during the term of his 


which has been referred to, is diſtinguiſhable from the preſent; 
for there were words of limitation ſuperadded to the © heirs of 
the body” of the firſt taker. In giving my opinion on this caſe 
I cannot do better than repeat what was ſaid by Mr. ]. Wilmot in 
Roe d. Dodfon v. Grew (e), where the words of the deviſe were 
eto G. Grew for life, and after his deceaſe to the uſe of the 
Mue male of . his body lawfully to be begotten and the heirs male 
of the body of ſuch iſſue male, and for want of ſuch iſſue male 
then to G. Dadſon his heirs and aſſigns for ever ;” only premailing 


4) Ante, 6 vol. 30. (4) 1 Burr. 38. ( ) 2 Will. 323. 
$7095: that 


his daughter ſhould die before twenty-one or without leaving 


that of Robinſon v. Robinſon (b) firſt in, this Court and afterwards: 


but as it appeared that this was inconſiſtent with his general 


natural life and no longer.” The cafe of Doe d. Long v. Laming,, 


2 
E 
7 , i 


1798. 
Doe dem. 


and the iſue of her, body lawfully, to be begotten as tenants in Carvin 


a gainſt 


8477 Hy : 


Can DLER. 
aga nf 
SMITH, 


be adjudged to have been tenant in tall; 


takes an eſtate tail. 


of f mie caſe, but in ſubſtance it agreed with 


bnd 1% MEA FEW ONT 11 


clüt in rhis caſe the deviſe is 4 to \ his daughter a: Af rough ar 


- heirs of her body lawfully to be begotten for ever as ketlagts in in 
ct and not as joint tetiants, and if kis ſaid daugliter Would 
happen to die before twetity- olle or without leaving iſſue" on lier 
body then to R. Afeough his heirs and alſigus for ever: here ad 
no words of limitation added to the eſtate given to the Children 


| (fop pp oſing they took as purchaſers} and yet the remaitder over 


is not to take effect until there was 4 general failure of her Iſſue, 
ſo that thete muſt be an eſtate to comprehend all her chi laren for 
ever. In that caſe Wilmot, 1. ſaid (a) „The intention of the teſs 
tator clearly was to give G. Grete an eſtate for life only, but bis 
intehtion alſo Clearly was that all the ſous of G. Grew fhould take 
in ſucceſſion: both theſe intentions cannot take place; for if the 
deviſee G. Grew took only an eſtate for life, his ſofis ebüld never 


have taken; and although it eventually happened that he had no 


ſons, yet we muſt conſider this caſe as if he had had iffue. 
Therefore to enable the ſons of G. Grew to take, G. Grew mult 
for the teſtator's preat 
intention moſt clearly was, that the lands ſhould never go over 
to the leſſor of the plaintiff in remainder but upon a failure of 
iſſue of G. Grew.” The general propoſition that I ſtated at firſt 
is ſupported by this caſe, which was in a great meaſure founded 
on what-had been before decided in the cafe of Robi fon v. Ro- 
binſon. I admit that in this caſe the teſtator intended that his 
daughter M. Aſrough ſhould only take an eftate for her life, and 


chat Her children ſhould take as purchaſers: but then he alfo in- 
| tended that all the progeny of thoſe children thould take before 


any intereſt ſhould veſt in his more remote relations: now the 
latter intention cannot be carried into effect unleſs' M. Afeough 
In order therefore to give effect to the de- 
viſor's general intention, according to the fair coriftru@ion of the : 
will, M. Aſeough muſt take an eftate tail, wh a rags 


Per Curiam, | Poſtea to the defendant : 


00 His x Lordſhip read a en note 5422 the "Laos in ie. 1 , 
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Lacauss abr again? WuirTE. 


To was an action of aſſumpſit on an agreement made on 
the 11th of January 1797, by which the defendant, in con- 
ſderation that the plaintiff had paid him 1007, agreed to pay 
the plaintiff 3004. « if articles forming the baſis of a peace and 
ſigned by ſome official characters, by which hoſtilities would ceaſe 
and would not recommence, were not ſettled ee England 
and France on or before the 11th of September 1797.” The de- 
claration alſo contained the common money counts. On the trial 
at the We ftminfler ſittings before Ld. Kenyon Ch. J. it was ad- 


mitted that the wager- was illegal, and that the plaintiff could not 


recover on the ſpecial count: but by the direction of the learned 
Judge the plaintiff obtained a verdict for the 100. paid by him to 
the defendant, which 

Cibös now moved to ſet aſide. He took a diſtinckion be- 
tween caſes of this ſort where the contract on which the wager 
turned was executed and where it was executory. He admitted 
that where a wager is illegal either party may recover back his 
depoſit ſo long as the contract remains executory, that is, be- 
fore the event happens which was to decide the wager; but he 
contended that after the happening of ſuch an event it was too 
late for the loſer to inſiſt on a return of his ſtake. According 
to the caſe of Lowry v. Bourdieu (a) he ſhould make. his option 


to reſcind the contract while it is executory ; otherwiſe he firſt. 


takes the chance of the event happening i in his favour, and when 
that is decided againſt him he turns round and inſiſts on the 
illegality of the contract. In theſe caſes where the parties are in 
pari delicto, the rule applies that melior eſt conditio poſſidentis; 
and the plaintiff muſt recover by the ſtrength of his own title 
and not by the weakneſs of the defendant's. But 

The Court refuſed the rule; ſaying that it was more conſonant 
to the principles of ſound policy and juſtice, that wherever money 
has been paid upon an illegal conſideration it may be recovered 


back again by the party who has thus improperly paid it, than by 


denying the remedy to give effe& to the illegal contract. And 
they referred to a caſe determined at Niſi Prius before Gro/e ]. 


which was afterwards brought before them upon a motion for a 
new trial (6) 


Rule refuſed, 


(a) Deugl. 457. See alſo Andree v. (3) Vid. Cotton v. Tbur land, ante, 5 1 


Fletcher, ante, 3 vol. 266. 405. 


Vor, VII. "GX 
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If a ſum be 
depoſited 


upon the 


event of an 
illegal wager, 


the loſer may 


recover back 


his depoſit 


after the 


event of the 
Wager. 


7 T... 7 on een. TO \ 
2 — — — SIT r — — * 


— 
— 


i : 
..... ͤͤ ˙ cre neat ant needy 
- * « ; "4 n \ 
r — 3 ——— 


WC >. - IIS. 

CN ts ig mh 2 
— — —— 
n 


I —p__— 
iz ade 
7 
= — =" 

— === >, 


IN 2 
8 6 


— — — 8 
E — « ——— 
EE SD 
— et en ROI POL 
. — 9 
r Fo a een ae RE —— 
2 — — — L 
r ES IT net hog 
, 


_— 
{8 
4 
4 
ALI 
21 
e [5 
oy . \ 
' 
-# 
7? 
* | 
_ 
„ 6 
Nu * 
+ ' 
1:20 
RF} 
* 
4 
30 
7 
1 if 
o 7} 
Oy , * 
. 
+ 4 'T: 1 
1 7 * 
_— 
_ 
* 4 |, 
- 44 
4 
181 
* 
i ith . 
1 
. 
4 
1 
5 if 
1 
- 41 / 
1 | 14 
1 
1 
n 
#10) bo 
N. J 
\/ank 
—4 * 
_ 
foot 
1 
þ $43 
1 
F 5 * 
ut 
its 
- "458 
2 
. 0 
- +48 
r 
9 
44 
„ 
N . 
* 
1 
tt 
5 
14 
F 
— 
x 
1 » 
94 
i 
iy 
x _ 
. 4 \ 
£542 
15 4. 
F 
LP ; 
33 
* 
* p; 
+38 
. 
1 * 
1 
* 
? it 
ih ” 
Ji 


ds 


— 


1798. 
A 


* 


Satzrday, 


When a ſta- 
tute creates a 
penalty and 


ſays that one 


moiety {ball 
be to the uſe 
of the king 

and the other 
to a common 


_ informer, the 


king may ſue 
for the whole 
unleſs a com- 
mon infor- 
mer has com- 
menced a qui 
tam ſuit for 
the penalty. 
In ſuch a 
caſe the king 
may recover 


the penalty 


by an infor- 
mation filed 
by the attor- 
ney general 


in this court. 


CASES IN EASTER TERM 


The Kino againſt Moka HyMx, 


* 


Tu. Was an information by the er general 2gainf "Fa 
defendant for a penalty of oo. under the ſtatute 24 Geb. z. 


A. 2. c. 47. J. 32. which enacts that If any perſon ſhall. * 


offer or promiſe to give any bribe recompence or reward to or 
make any colluſive agreement with any officer of the navy cuſ. 
toms or exciſe to do conceal or connive at any act whereby any 
of the proviſions made by this or any other act of parliament 
relative to his Majeſty's cuſtoms or exciſe may be evaded or 
broken, every 1 uch perſon ſhall for each offence (whether the 
ſame offer propoſal promiſe or agreement be accepted or per- 
formed or not) forfeit the ſum of 5007.” The information alio 
contained counts at common law for bribing the officer of the 
cuſtoms, 

The defendant having been convicted, A; doubt aroſe whether 
the king could ſue for the whole penalty (a), and if he could, 
whether it ſhould not be by a proſecution in the exchequer, Ind 
the matter ſtood over until this day. 

The counſel for the proſecution now Rated that there were 
many precedents in the Crown-office of ſimilar proceedings; that 


though in R. v. Clark and others (5), which was an information 


by the attorney-general for a penalty againſt the defendants for 


c. 47. it is enacted that one moiety of the | 


aſſaulting and reſiſting cuſtom-houſe officers in the execution of 


their duty, on the ſtat. 8 Geo. 1. c. 18. / 25., ſeveral objections 
were taken in arreſt of judgment, this objection was not men- 


tioned, and judgment was given againſt the defendants; and that 


in Com. Dig. title © Information,” (A. 3), it is ſaid “ Where a ſta- 
tute gives a penalty to the king and to him who will ſue for it, if 
the king has not exhibitted an information any common informer 
may, evidently implying that a common informer cannot ſue if 
the king has already exhibited an information for the penalty. 

| The Court, being ſatisfied with theſe authorities, dend the 
defendant to pay the whole penalty. 


Mingay, Law, Garrow, and Dampier for the crown. 
Erſkine for the detendant. 


(a) By the 38th ſect. of the ſtat. 24 Geo. 3. | of ſuch perſon as ſhall inform prosecute or 

ſue for the ſame; and that the penalties 
ſeveral penalties in the act mentioned ſhall | may be ſued for in any of his Majeſty's 
de to the uſe of his Majeſty his heirs and | courts of record at Hafer. 


fecceſiors, and the other moiety to the uſe | (65) Cowp, 610. 
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Pasa and Others knee af: xai a a Bankrupt 
e ee ag, MANNING. | 


N a; * dilution; Kates that. Pry on PTY dat of 
. Sept, 1792, before he became a bankrupt, by indenture de- 
miſed certain premiſes to the defendant for fifteen years at the 
yearly rent of 1404, by. virtue of which demiſe the defendant 
entered; and the breach aſſigned was the non- payment of 700 f 
for fire years rent due ſince the bankruptcy of Steel. 

The defendant pleaded (inter alia) that Steel before the diaz 
of the indenture in the declaration mentioned, to wit, on the 2oth 
of Sept, 1792, became à bankrupt and ſo continued until and at 
the time of the making of the indenture; and that before and at 
the time of the making and ſealing thereof one J. Watſon (ſince 
deceaſed) and one T. Thornhill were ſeiſed in fee of the premiſes 
thereby alleged to have heen demiſed to the defendant, and Thorn- 
hill is (till ſeiſed thereof, and that Steel had not any n right « or 
title in or to the ſame. 

To this plea there was a general demurrer. Tr 

Giles in ſupport of the demurrer. It is perſellly HTS that 


where a leaſe 1 is made by indenture the leſſee is eſtopped to plead 


that his leſſor nil habuit in tenementis. Lit. /ef. 58.3 Co. Lit. 
47. b. And if the leſſee be eſtopped to plead ſuch a plea in an 


action brought by his leſſor, he is equally eſtopped in an action 


brought by the aſſignees of the leſſor who is become a bankrupt ; 
for the aſſignees of a bankrupt ſtand preciſely in the ſame ſitua- 
tion as the bankrupt did. And, as the eſtoppel appears on the 
record, the plea is bad on a general nter Palmer v. e 
2 Ld. Raym. 1550. | 

Marryat eontrà. It need not be diſputed but that where a 
demiſe is by indenture the leſſee is eſtopped to ſay in anſwer to 
an aQion for rent brought by the leflor that his leſſor had no title: 
but this is an action not by the leſſor himſelf, but by his affiguees; 
and the ſtat. 32 Hen. 8. c. 34. only gives an action to the aſſignee 
of the leſſor in caſes where the right to the eſtate paſſes: now 
here it is admitted by the demurrer that no right paſſed to the 
leſſee. This is not ſimply a plea that the leſſor had nothing in 
the premiſes, but it ſhews that the title was veſted in other per- 


ſons, And the defendant. is not eſtopped to plead ſuch a plea ; 


Bo SW | for 
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In an action 
of covenant 
for rent on 
an indenture 
brought by 
the aſſignees 
of the leſſor, 
(a bankrupt) 
the leſſee 


cannot plead 


that the leſ- 

ſor nil habuit 
in te nemen- 

tis. 


3 KER 


_ againſt 
MAN NIN G. 


{CASES IN 


for there can be no eſtoppel alen it is mutual and Operates 5 
both parties. If an infant or a feme covert demiſe by indenture 
hes leſſee is not eſtopped to plead nil habuit i in tenementis, becauſe 
the leſſor is not bound by ſuch a demiſe. So where the Crow 
grants by letters patent, as there is no eſtoppel againſt the Crown, 
there cannot be any eſtoppel againſt the tenant! . Then: here, 1 
the aſſignees would not be eſtopped by this indenture, neither i; 
the defendant. Eſtoppels only apply as between the parties them. 
elves. But, ſecondly, even if the plea cannot be ſupported, the 
plaintiffs cannot recover becauſe the declarationi'is too general. 
They ſhould have ſet out a title. It is a well known diſtinQion 
in the inſtance of executors ſuing for rent; if they claim rent due 
in the teſtator's lifetime they need not ſet out any title, but if they 
ue for rent accruing due after the teſtator's death, they muſt. 
The ſame rule holds in the cafe of aſſignees. Noke v. Awier, 
Cro. Eliz. 373. 436. As this is a demand for rent due ſince the 
bankruptcy of Steel, the aſſignees ſhould have ſhew, a title. 
- The Court thought there was no weight in the objection to the 
declaration; and that, if there were, th mats nag) han 
demurred ſpecially. \ 
Giles in reply. This caſe is 1 tom t r 6b Ni 
v. Awder ; for there (as was obſerved in 2 Ld. Kaym. 1553 ) i 


appeared on the face of the declaration that the plaintiff had no 


title: whereas here it does not appear on the declaration that the 
plaintiffs have no title. In actions of covenant | for rent it is not 
neceſſary to ſet out a title in the leſſor; it is ſufficient to tate the 


demiſe and the covenant by the defendant? tk 2 wel 71 
Lord Kenyon, Ch. J. That the juſtice and wendy of i this 


5 are with the plaintiffs it is impoſſible to doubt. The defend- 


ant, who has occupied the premiſes in queſtion for five years and 
taken all the profits of the eſtate during that period, on being 
called upon for rent refuſes to pay, becauſe (he ſays) the leſſor had 
no right to confer a title on him. But is this the law? The caſes 
cited on behalf of the defendant do not prove that it is. If in- 
deed the defendant had been evicted, to be ſure he could not have 
been compelled to pay rent, and he might have pleaded that fact 
in anſwer to the, plaintiff's demand. That, generally ſpeaking, an 


indenture operates by way of eſtoppel againſt the tenant, and Pre- 
.cludes him from controverting the title: of his landlord, is proved 


by the paſſage referred to in Co. Lit. 47. b., and by. a variety of 


other cafes, Then i it is ſaid that eſtoppels muſt be mutual, that 


1 5 \ | | unleſs 
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unleſs they affect. both parties they affect neither, and the ia- 
ſtances of demiſes by infants and femes coverts have been ad- 


Juced : but that ariſes from their imbecility, for they can do no 


act to eſtop themſelves. But what is this caſe? When the parties 
to this leaſe executed it, the one was taken to be the leſſor, the 
other the leſſee; both of them executed the leaſe: now it is not 
pretended that there was not an incipient eſtoppel; if ſo, the 
eſtoppel muſt continue as long as the privity of eſtate continues. 
And that deſtroys the foundation of the defendant's argument. 
Therefore on principles of law as well as of honeſty I am clearly 


of opinion that the plea is no anſwer to the declaration, and that 
the defendant is bound to pay the rent demanded. . 


1798. 


Parker 


againſt 
Mannixc, 


ASHHURST J. The general rule is that a tenant cannot bs 


permitted to controvert the title of his landlord ; and it is founded 


on good ſenſe ; for ſo long as the leſſee continues to enjoy the 
land demiſed it would be unjuſt that he ſhould be permitted to 
deny the title under which he holds the poſſeſſion. But the rule 


is otherwiſe where the tenant is evicted. 
of the parties are the ſame as at firſt; for the aſſignees of the 
leſſor are to all intents and purpoſes conſidered in the ſame ſituation 
as the leſſor was before his bankruptcy; they ſucceed to all his 
rights, and are ſubject to all his equities. There is no reaſon 
why the eſtoppel, that operates as between the leſſor and the 
leſſee, ſhould not equally operate as between theſe parties. 

GROSE J. As far back as the time of Litileton we find it laid 


down as a rule that where the demiſe is by indenture the tenant is 


eſtopped to plead nil habuit in tenementis. Then what is this 
caſe? It is alleged that the defendant has occupied this eſtate 
for five years, which is not denied; and as there has been no 


eviction he ought to be eſtopped to lay that the leſſor had no 
title. 


Per Curiam (a), em for the plinth 


(a) Mr. J. Lawrence was abſeat, 


In this caſe the rights 
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the ſaid annuity by quarterly payments. 
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T* was a rule calling en the plaintiff to ſhew cauſe why 
the bond executed by the defendant to the plaintiff for 4 
curing an annuity and the warrant ef attorney to confeſs Judg. 
ment thereon, together with all ſubſequent proceedings. on ſuch 
judgment, ſhould not be ſet aſide, and in the mean time all pro- 
ceedings upon an ejectment brought on the demiſe of the plaintiff 
for the recovery of the premiſes PORES to the e on 
uch judgment be ſtayed, 
It appeared from the affidavits that the entire the annuity, 
as required by the 17 Geo. 3. c. 26., ſtated the bond and warrant of 


attorney; the former of which, reciting that the defendant. ſtood 


indebted to the plaintiff on three ſeveral notes under the hand of 
the defendant then payable, and bearing date reſpectively the 
1ſt January 1790, for principal and intereſt the ſum of 365 J. 3. 
and that the plaintiff in conſideration of the ſaid ſum ſo due had 
contraſted with the defendant for the purchaſe' of an annuity of 
601. a year during the plaintiff's life, and had on the ſame day 
delivered up the notes 'to be cancelled, was conditioned to pay 
It further appeared that 
the annuity, which was granted from the 26th March 1794, was 


paid up to the 26th December 1795; and there being one year's 


payment in arrear due the 26th December 1796, the plaintiff 


having firſt revived the judgment by ſuing out two ſcire facias, 


| ſued out execution upon that judgment in February 1797. and 


the 17 Geo. 3 


levied thereon. 


And there being a further half year's annuity 
due, the plaintiff on 27th June 1797 ſued out an elegit, upon 
which an inquiſition was taken, and the jury having found the 
.defendant to be poſſeſſed of certain freehold lands in Middleſex, 
an ejectment was brought upon the demiſe of the plaintiff to 
recover poſſeſſion of the moiety which was extended, which ſuit 


the defendant was let in to defend; and the plaintiff at the ſittings 


after laſt Michaclmas term obtained a verdict, on which he has 
ſince entered up final judgment. The objections to the annuity 
on which the rule, was obtained were that the conſideration ap- 
peared to have been in notes, and not in money, as required by 
3. C. 26. J. 3., and that at any rate thoſe notes ought 


to have been ſet forth with the conſideration upon Which hey 


iſſued. | 


m THETHIRTY-HOHTH YEAR OF GEORGE Il. 
(1th and Marryat ſhewed cauſe againſt the rule. Whatever 


objection there might have been tothe grant of the annuity in the 
arſt inſtance the defendant has precluded himſelf by his laches 


from taking advantage of it now, when the matter has paſſed in 
rem judicatam, according to the rule laid down in Buck v. Tyte (a). 
For he might either have availed himſelf of any objection to the 
judgment confeſſed by pleading to the ſcire facias for reviving 
that judgment, or ke might have defended the ejectment brought 
to recover the lands extended under the elegit upon the ſame 
ground, to which ejectment he made himſelf a party. But 


he comes now too late after verdict, upon which judgment 


has ſince been entered. But there is no objection to the an- 


nuity itſelf. The coniideration of it was the giving up of three 


notes of hand to a certain amount which is ſtated to have been 
the conſideration for the annuity; and that is ſufficient under the 
act of parliament, It was not neceſſary to ſet the notes out in the 
memorial; the account being ſettled between the parties there 
then exiſted a liquidated debt, which is a fuffieient money con- 


ſideration within the third elauſe of the act; for the word money 
in that clauſe is merely uſed in contradiſtinction to goods, which 


are in their nature of uncertain value. And this appears by re- 
ference to the fourth elauſe, which ſuppoſes that the conſideration 
may be in notes, and provides that if they ſhall not be paid the 
annuity may be avoided upon application to the Court. As far 
as any opinion was intimated by the Court upon this queſtion 


34 
1798. 


4 
Wirny 


againſt 
WootLEtr. 


in Shove v. Webb (6), it is in favour of this conſtruction, though 


the Court there waved giving any expreſs opinion upon it. 


Eꝛrſtine and Mood contra were deſired by the Court to apply 


themſelves in the firſt inſtance to the previous objection. They 


contended that the act of parliament 17 Gee. 3. c. 26. was im- 
perative on the Court, to whom an application like the preſent 
was made, to ſtay the proceedings upon ſuch an objection being 


ſhe wn to them as was ſufficient to vacate the grant of the annuity 
according to the proviſions of the act. And that this was not 
like a common caſe depending upon - the, practice of the Court, 


which they had authority to regulate or diſpenſe with as beſt 


ſuited the ends: of juſtice and the convenience of the ſuitors. The 


act itſelf does not ſpeeify any particular time within which the 
application muſt be made; it is ſufficient if it be made at any 
time before execution executed, that is, while the proceedings 


la) Ante, 495. (.) Aste, 1 vol. 732, 
9 may 


$42. 


1798. 
3 


Wirur 


againſt 
Wos LLEY, 


I cAsES IV EASTER TERM 


may be ſtayed; and fo. far only 4065 the authority of . 
Die extend. As to the proceedings on 


the two ſeire faciab, 
which paſſed by ſurpriſe according to a practioe not very com. 


mendable, the Court would not impute laches to the defenday 
for not coming in to defend himſelf then. (Lord Kenyon ſaid he 
laid no ſtreſs on that part of the caſe.) Then as to the ejectment, 
it is true the defendant might have raiſed the objection ſooner; 
but he did apply immediately after the verdict and before judg. 
ment, though that has been improperly ſigned pending this rule. 
And this being a remedial ſtatute, the Court will not hold partic 
to the ſame ſtrictneſs in point of time in making their objeQion 
in the firſt inſtance, as they do upon motions for ſetting aſide 
proceedings for mere irregularity. In the caſe of Buck v. Tyte 
the merits had once before been canvaſſed upon a ſummary appli- 
cation to the Court, though the particular objection had not then 
occurred; and the Court conſidered the matter as having paſſed 
in rem judicatam. Beſides no injury can accrue to the plaintiff | 
from the objection not having been made before; becauſe the 


Court may ſet aſide the judgment upon the terms of the defend- 


ant's paying the coſts which have been unneceſſarily incurred by 
his neglect. 


Lord Kenyon C. J. No ſufficient anſwer. bas been given to 


the objection, which prevailed in the caſe of Buch v. Tyte, that 


this application ought to have been made ſooner. It is a caſe of 
conſiderable vexation to the plaintiff. The judgment by confeſſion 
in the firſt inſtance, which was by way of ſecurity, concludes 
nothing between the parties; ſo far they were acting together, and 
the defendant was afterwards at liberty to impeach the tranſaction. 
But as ſoon as the proceedings became adverſe, then the defendant 
ought to have made his ſtand. I do not mean to ſay that his not 
doing ſo then operates as a legal eſtoppel to him afterwards: but 


if unexplained it is a reaſonable ground for the Court to act upon 


in refuſing to entertain a ſummary juriſdiction upon his complaint. 
I am ready to admit the defendant's excuſe for not appearing to 
the ſcire facias' and conteſting the matter then. The practice of 
two ſcire facias' being equivalent to a ſcire feci is not Io com- 
mendable as to hold a party bound by ſuch a proceeding in this 
caſe: but no reaſon has been aſſigned why the defendant did not 

make his ſtand upon the ejectment. It is enough to ſay that he 


i been guilty of great laches in not doing ſa, without exaftly 
drawing 
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town, and the inhabitants and burgeſles an immemorial corpo- 


to reſtrain 
ration. That from time whereof &c. there have been divers an- gh ncaa 
cient companies fellowſhips or fraternities of the freemen of the CN 
town, That from time whereof &c. every perſon who has ſerved of tbe mem- 


an apprenticeſhip of ſeven years under indentures of apprentice- 
ſhip to a free burgeſs of the town, ſuch free burgeſs being a free 
meeting brother and member of any of the companies &c, whole 
indentures of apprenticeſhip have been inrolled in the books of 
ſuch company, and who was not diſqualified by law from being 
made a freeman of the town, has been entitled and ought to be 
admitted a freeman or burgeſs of the town and to be a free meet- 


543 

drawing the line how ſoon he ought to have applied to this Court. 1 798. 

We ought not to ſuffer a party to go on in a courſe of fruitleſs . 

litigation to the great expence and vexation of his opponent: * . 

but where there is an objection to the proceeding i in limine, he 

ought to apply 1 in a reaſonable time to ſtay the proceedings. The 

ground of -our deciſion in this caſe is the acquieſcence of the de- 

fendant under a judicial proceeding. Our diſcretion ſhould be 

governed as much as poſſible in inſtances of this kind by analogy 

to proceedings 1 in other caſes. The other queſtion which has been 

brought forward I leave untouched as to the rule which ought to 

be pronounced in this caſe ; though the inclination of my opinion 

is that the legiſlature, in requiring that the conſideration of an an- 

nuity ſhould be in money only, meant money in contradiſtinction 

to goods, and that they conſidered any liquidated ſum due the 
ſame as monies numbered (a). However it will be ſutcient to 
conſider this queſtion when it comes in judgment. 
A$HHURST J. and GROSE J. aſſenting, 3 
Rule diſcharged. 
(a) Vide Kelfe v. Anbraſſe, poſt. 

The KixG on the Proſecution of W. Coarzs againſt 2 2 
The WaRDENs of the CoorkRS Cour ANY of NRW- om 
CASTLE UPON T YNE. 

HIS caſe came before the Court on a return to a mandamus, A ae 
The writ recited that the town of Newcaftle was an ancient ere Jo 


a corporation 


bers is void. 


In a manda- 
mus to a 


company to 
compel them 
to inrol in- 
dentures of 
apprentice- 
ſhip, it is 
ſufficient to 
ſtate gene- 
rally that 
thoſe who 
have ſerved 


a free burgeſs &c. under Wann of apprenticeſhip, and whoſe tndentares have been inrolled, are en- 
titled to be admitted to their freedom, that A. B. had ſerved &, that his indentures ought to have 


been inrolled on being tendered &c, and that they were tendered for that purpoſe, but that the defend- 
ants refuſed to inrol them &c. 
6 Z 
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The Krre Coopers Pulleymakers Turners and Ropemakers has been i = | 
. morially one of the ſaid companies. That one IF Oxnard | 
The Coo- on 
rens Co. the 27th of December 1794 was by indentures bound apprentice 
Newcas- ce 


"xe. to JV. Coates (Coates then being a free burgeſs of the town and 2 
free meeting brother and member of the ſaid company and dy 
entitled to take ſuch apprentice) for ſeven years; that the ſaid 
indentures ought upon being tendered to the wardens of the ſaid 

company to have been inrolled &c. and that the ſaid indentures 
were tendered by Coates to the defendants i in order that they 
might be inrolled in the books of the ſaid company, but chat the 
| defendants refuſed &c. It then commanded the ons to 

4 inroll the ſaid indentures &c. 

[| | To this writ of mandamus the nn returned tha the 
. company of Coopers was from time immemorial until the making 
of the ordinance after mentioned an ancient company, and that 
the company of Pulleymakers Turners and Ropemakers was alſo 
from time immemorial until the ſaid ordinance another ancient 
company. That by an ordinance made in the 17th of Els. the 
mayor aldermen and ſheriff of the town (naming them,) being 
lawfully authoriſed ſo to do, ordained that the ſaid company of 
Coopers ſhould be a corporation; and as much as in them lay 
granted to the ſaid company power to make acts and lawful 
decrees for the well and quiet government of themſelves; and as 
much as in them lay alſo ordered that it ſhould be lawful for the 
ſaid company to receive accept and join to the ſame company the 
company of Pulleymakers Turners and Ropemakers, and to make 
one company for ever &c. That the ſaid mayor aldermen and 
ſheriff by the ſaid ordinance alſo ordered that . none of the ſaid 

i companies of Coopers Pulleymakers Turners or Ropemakers 

i „ &. ſhould take any apprentice but one in four years (except ſuch 
5 „ apprentice ſhould die); and if any of the ſaid brethren having 
« children of their own, then it ſhould be lawful to any free mem- 
« her or brother of the ſaid companies to take ſuch children and 
* to put them or any of them to work with himſelf at all times 
« as occation ſhould ſerve.” That that ordinance was duly ac- 
cepted by the company of Coopers and alſo by the ſaid company 

of bulley akers &e, and the ſaid companies being joined together 
by virtue of the ſaid ordinance have from thence hitherto been 
one ompany. That by a bye-law of the ſaid company, made in 


June 1780 in purſuance of the ſaid ordinance, it was ordered 
that 
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« that every brother for each apprentice he ſhould take after the | 


firſt apprentice ſhould pay to the ſaid fellowſhip 101., provided 


ſuch apprentice ſhould: be bound within the ſpace of four years 


from the time of ſuch firſt apprentice being bound, but if the 
ſecond apprentice ſhould not be bound until the firſt ſhould have 
ſerved four years, then the brother taking ſuch apprentice ſhould 
pay 57. only to the faid fellowſhip.” That W. Coates on the 3d 
of June 1793 by indentures duly inrolled &c. took one W. Wilſon 


as an apprentice for ſeven years, who was living when Oxnard - 


was ſo bound- apprentice to Coates and alſo when Oxnard's in- 
dentures were tendered to the defendants for inrolment. That 
when Oxnard was ſo bound Wilſon had not ſerved four years of 
his apprenticeſhip. And that Coates did not nor did any perſon 
on Oxnard's behalf at the time of tendering Oxnard's indentures 
pay the ſum of 10/. to the ſaid company in the bye-law men- 


tioned. For which reaſons the defendants cannot inrol the ſaid 


indentures &c. | 
Chambre, for the proſecutor, took ſeveral objections to the 
return, Firſt, the bye-laws ſtated in the return are void ; Se- 
condly, if good, the defendants have not ſhewn that this is a caſe 
within the firſt bye-law made in the 17th Els. Firſt ; the bye- 
laws are unreaſonable on the face of them, becauſe made in re- 
ſtraiat of trade. They are alſo in derogation of the general law 
of the kingdom; for by the ſtat. 5 Eliz. c. 4. . 30. it is enacted 
that it ſhall be lawful for any perſon exerciſing certain trades 
therein mentioned {of which that of a cooper is one) whereſoever 
he ſhall inhabit to receive the ſon of any perſon as an apprentice 
&c, albeit the father or mother of any ſuch apprentice have not 
any lands tenements or hereditaments &c. They alſo materially 
affect the conſtitution of the corporation of Newcaſtle ; for it is 
ſtated in the mandamus that from time whereof the memory of 
man is not to the contrary every perſon who has ſerved an ap- 
prenticeſhip of ſeven years under indentures to a free burgeſs of 
the town, ſuch free burgeſs being a member of any of the com- 
panies, is entitled to the freedom of the corporation. So that 


theſe bye-laws are an infringement on the freedom of the corpo- 


ration. The laſt bye-law is alſo againſt the ſtat. 22 Hen. 8. c. 4, 
which enaQts that no maſter wardens or feHowſhip of crafts &c. 
thall take of any apprentice or of any other perſon or perſons for 
the entry of any apprentice into their fellowſhip above the ſum 
of 2 5, 6d. : whereas this bye- law Tefuires the ſum of 10 l. to be 
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paid if the maſter had within four years before the kia of a 
apprentice taken any other apprentice, or 5 l. if the ſecond aps 


taking the firſt apprentice. Beſides, even if the laſt bye-law were 
good, it affords no reaſon for refuſing to inrol the indentures; 

becauſe that would be to puniſh the apprentice for the default of 
the maſter. Though the maſter may be liable to pay the Penalty 
of 10 l., yet the apprentice is entitled to have his indentures in. 
rolled. Secondly; ſuppoſing the corporation had authority to 
make the ordinance in the 17th Eliz., it does not appear that this 
caſe comes within it. By that it is ordained that none of the 
companies of Coopers &c. ſhould take any apprentice but one ih 
four years; and if any of the brethren have children of their 
own then it ſhould be lawful to any of the ſaid companies to take 


ſuch children &c. Now it is not ſtated in the return that Oxnard 


was not a ſon of one of the freemen ; and if he were, he comes 
within the exception. The return therefore ſhould have nega- 
tived his coming within this exception. In R. v. The Mayor &c. 


of Abingdon (a) the Chief Juſtice ſaid © The law requires the moſt 


exact certainty in theſe caſes, - becauſe the party cannot traverſe or 
interplead ; and it is not enough to offer a matter ſo that the party 
may be able to falſify it in an action, but the matter muſt be ſo 
alleged that che Court may be able to Jade of it and determine 
whether it be a ſufficient cauſe or not.” A return to à mandamus 
muſt be preciſe and certain to every intent, becauſe in this mode 
of proceeding the proſecutor has no opportunity of replying as he 


has in a plea in bar. 


Marryat contra. Firſt; the bye-law mate! in Tune 1786 Is 
neither unreaſanable nor againſt the ſtat. 22 Hen. 8. It is a mere 
regulation of the trade, and is founded on the ordinance by which 


the company itſelf was conſtituted, and to which therefore none 
of the members of the company can be permitted to object. By 
that ordinance, which is binding on all the members of the com- 


pany, becauſe the company itſelf was incorporated by it, no 
maſter could take a ſecond apprentice within four years after 
taking the firſt, unleſs the ſecond apprentice were the ſon of a 
freeman: but this by e-law is more favorable to the trade, becauſe 


it enables the maſter to take a ſecond apprentice within that period 


on payment of a ſum of money, And the ſtat. 22 Hen. 8. was 


made with a different view; it merely prevents the my of a 


(a) Salk. 432. 
15 


larger 
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larger fee than that mentioned in the a& for making the entry of 


3 as a fee of office: but this bye-law was made to be- 


nefit the company of which this perſon wiſhes to become a mem- 
ber. But even if the bye-law made in 1786 be void, ſtill the 
proſecutor 1s not entitled to a peremptory mandamus, for then 
the ordinance made in the 17th Eliz. remains in force; and Ox- 
nard, having been taken as an apprentice within four years after 
Wilſon's apprenticeſhip, is not a legal apprentice, ſince that ordi- 


nance abſolutely prohibits the maſter taking a ſecond apprentice | 


within four years, except in certain caſes, of which claſs this is not 
one. This therefore is a claim contrary to the original conſtitu- 
tion of that company of which he ſeeks to become a member. 
But, ſecondly, whatever judgment the Court might form on the 
return to this mandamus, the writ itſelf is defective in ſeveral 
particulars. It is too general, in not ſtating how the obligation 
on the wardens of this company to inrol the indentures of ap- 


prenticeſhip ariſes. It merely alleges that they ought to inrol the 


indentures, without ſhewing how that duty ariſes. Nor does it 
ſtate that there is any ſuch lawful officer of the company as a 
free-meeting brother. 330 


Chambre in reply. There is a fallacy i in ſaying that the company 


was conſtituted by the ordinance made in the reign of Elizabeth; 

for it appears by the writ that the companies, though conſolidated 
by that ordinance, have exiſted immemorially; and therefore it does 
not follow, becauſe the proſecutor objects to the bye-law made in 
1786 or to the ordinance made in the 17th Eliz., that he objects 
to the conſtitution of the company itſelf. No anſwer whatever has 


been given to the ſecond objection, that the exception in the or- 
dinance is not negatived in the return. With regard to the ob- 


jection taken to the writ, it may be obſerved that writs of man- 
damus to admit a perſon into a corporation or to inrol indentures 
of apprenticeſhip are always drawn in general terms like the pre- 
ſent; and therefore the form of this writ is warranted by uni- 
verſal practice. | 

Lord KENnyon, Ch. J. I believe that this writ is 3 irawn in the 
uſual form, and I ſee no objection to it. If the defendants could 


have returned any reaſon to ſhew that this party is not entitled to 


have the indentures inrolled, they ſhould have ſhewn it. But 
this return is bad from the beginning to the end. To one objec- 
tion the defendants' counſel has not even attempted to give any 


anſwer, namely, that it is not alleged. that the apprentice was not 
For, 7 A the 
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8 "CASES IN EASTER TERM 
1798. the ſon of a freeman. Theſe two companies have e imme, 
3 -morially; but how they could be conſolidated together ] canng 
Sagal conjecture: however as they have aſſumed that character, we as 
The Cuo- J 
ERS Co, to take it as againſt themſelves that they are conſolidated. There 


2 is a caſe in Salkeld (a), where it is ſaid that a corporation may 
; | make a fraternity: but no notice 18 taken of that point in the 
other (5) reports of that caſe; and I cannot conceive that the 
have ſuch a power; it can only be effected by the Legiſlature or 
by the Crown. Here however it is ſufficient to fay that theſe de. 
fendants have aſſumed that character and are now bound by it. 
But when the corporation of Newcaſtle choſe to conſolidate theſe 
two companies, they certainly had no right to ſuperadd bye-laws 
in reſtraint of trade; and a prohibition not to take more than a 
certain number of apprenrices is a bye-law in reſtraint of trade. 
Bye- laws have been ſeveral times brought to me, as Chief Juſtice, 
for confirmation under the ſtatute; and not long ago I refuſed to 

allow ſome, becauſe 1 thought them illegal in reſtraining maſters 
from taking beyond a certain number of apprentices. On the 

act of parliament alſo I think the laſt bye-law i is void: that ſtatute 
ſays that only a ſmall ſum, 2s. 6d., ſhall be taken for the inrol- 
ment of indentures of apprenticeſhip, whereas the defendants in- 
ſiſt that under this bye-law 101. ſhall be taken for it. But even if 
the company had a right to demand that ſum of the maſter, that 
is no reaſon why the indentures ſhould not be inrolled. If they 
think they can ſupport this bye-law, they may ſtill bring their 
action againſt the maſter to recover the penalty. But I am clearly 


of opinion that this return cannot be ſupported, and that a pe- 
-remptory mandamus ought to go. 


14. 
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ASHHURST, J. Even if theſe companies were properly conſti- 
tuted, and had a power to make bye- laws, which queſtions it is 


unneceſſary to diſcuſs in this caſe, the bye-laws are clearly bad, as 
being made in reſtraint of trade. 


GRose, J. This mandamus is drawn in the uſual form. The 
defendants do not controvert any of the facts ſtated in the writ, | 
but they rely on certain pretended bye-laws. Now without en- 
-quiring whether one corporation can make another, -or whether | 
theſe bye-laws are good, it is clear that this apprentice is not 
brought within the laſt of them. That ſays chat every brother for 
each apprentice he ſhould take ſhould pay 10 l. &c.; the mean- 


LES 


(a) Vid. Cudden v. Eaftxvich, Salk, 192. . (5) Vid. 6 Med. 123. Holt's Rep. 433. 
, 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. g49 
ing of which evidently 18 that the brother ſhall pay that ſum: but 1708. 
this is not an application by a brother but by an apprentice. But en 
the bye-law does not ſay that the indentures of apprenticeſhip againg 
ſhall not be inrolled unleſs the money be paid. Therefore on this 1 N 
ſhort ground I am of opinion that the return 1s bad. whe 8 | 

LAWRENCE, J. I alſo think that this writ is in the uſual form. | 

As to the argument of the defendants that the party applying to 

be admitted into this company ought not to be permitted to make 

the firſt objection to the return becauſe it is contrary to the canfti- 

tution of the corporation, that conſequence by no means follows; 
for even though the corporation of Newca/ile could make an or- 

dinance for the purpoſe of uniting theſe two companies, it does 

not follow that they could make a bye-law in reſtraint of trade: 

that ordinance might be good 1 in part though the reſt were had. 


Return quaſhed. 
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Ms . | . Wedneſday, 
The Kino againſt Tnomas SxINGLE. | En 


17 came before the court on a caſe . from the quarter A leſſee of 


lands ſhould 
ſeſſions of the county of Efjex, be Wl bo 


T. Shingle appealed againſt a rate made for the relief of the os 8 


poor of the pariſh of Stebbing, in which William Hill was rated . x0 5 
at 180. for a meſſuage farm and lands called Porters Hall con- lands. 
taining 386 acres held by leaſe granted by the earl of Eſſex com- 
mencing at Michaelmas 1779 and expiring at Michaelmas 1800, 

at the rent of 180 J. under the uſual covenants; and which ſaid 

Tent was the annual value of the farm at the commencement of 

the ſaid leaſe; William Hill was alſo therein rated at 71 per an- 

num for certain lands called Breruſters, held under the ſame leaſe 

at a ſeparate rent of 71. In the ſaid rate Fohn Bull was rated at 

110 J. for a meſſuage and lands called White Houſe, containing 300 

acres held under a like leaſe granted by the ſaid earl commencing 
at Michaelmas 1780 and which will expire at Michaelmas 1801, 

at the rent of 110/, The ground of the appeal was that William 

Hill and Jobn Bull were under-rated for the farm and lands in 

their occupations ; and the appellant offered evidence to the court 

to prove that the ſaid farms and lands are now of greater annual 

value than the rents reſerved by the ſaid leaſes; but as the farms 

were of no greater annual value at the commencement of the leaſe 
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Thurſday, 
May 3d. 


Affidavit to 
hold to bail 
in trover, 
ſtating that 
Lethe plain- 
tiff's cauſe of 
action againſt 
the defend- 
ant was for 
converiing 
and diſpoſing 
of divers 
goods of the 
plaintiff of 
the value of 


250/., which 
he refuſed to 


deliver tho? 
the plaintiff 
had demand- 
ed the ſame, 
and that 
neither the 
defendant or 


any perſon 


on bis behalf 
had offered 
to pay to the 
plaintiff the 
250. or the 
value of the 
. Was 
olden to be 
inſufſicient. 


CASES IN EASTER TERM 


chan the reſerved rents, "ad no fine or premium having 1 paid, 
nor any other rent or conſideration paid than the rents reſerved by 
the leaſes aforeſaid reſpectively, the court of quarter ſeſſions x were 
of opinion that the rents reſerved by the leaſes were concluſive 
evidence of the value of the faid farms and lands, and rejected 
the evidence tendered by the appellant ; and they confirmed the 
rate ſubject to the opinion of this Court. 

T; rower, who was to have argued in ſupport of the order of 
ſeſſions, upon a queſtion put by the Court, admitted that the evi- 
dence offered ought to have been received, and that the order could 
ndt be ſupported. 


The Court ſaid that the call was too clear for e, and 
directed that 


The Rule for quatlbay the order 
of ſeſſions be made abſolute, 


Mingay, Greenwood, and Pooley, were to have argued againſt 
the order of ſeſſions. 


WooLLzy againſt Thouas. 

x defendant having been holden to bail on an affidavit made 
by the plaintiff, ſtating that © his cauſe of action againſt the 
a was for converting and diſpoſing of divers goods and 
chattels of the plaintiff of the value of 2501. and upwards, which 
he refuſed to deliver though the plaintiff had demanded the ſame, 
and that neither he (the defendant) nor any perſon on his behalf 
had offered to pay to the plaintiff the ſaid ſum of 250 l. or the 

value of the ſaid goods;“ 

Jervis obtained a rule on a former day, calling on the plaintiff 
to ſhew cauſe why the defendant ſhould not be diſcharged out of 
cuſtody on filing common bail, and why the bail-bond ſhould not 
be delivered up to be cancelled, on account of the nfufficiency of 
the affidavit, in not ſtating that the defendant ever had poſſeſſion 
of the goods in queſtion, or that he had ever converted them to 
his own uſe, or that the plaintiff had any cauſe of action againſt 
the defendant. 

Lawes, who now ſhewed cauſe againſt that a obſerved that, 
though the afhdavit was not critically accurate in ſtating that the 


defendant converted the goods to bis own uſe, that charge was in 
9 ſubſtance 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
ſubſtance imputed to the defendant by theſe words * The plain- 
tiff's cauſe of action againſt the defendant is for converting and 
diſpoſing” &c. And he cited the caſe of Charter v. Faques (a), 
where an affidavit to hold to bail, ſtating © that the defendants. 
had poſſeſſed themſelves of divers goods belonging to the plaintiff 
and had refuſed to deliver them up, and that they or ſome of 


them had converted and diſpoſed of them to their own uſe,” 
holden to be ſufficient. . | 
But The Court ſaid that the affidavit in | queſtion was not in the 


uſual form, and did not poſitively tate any cauſe of action againſt 


the defendant. That in the caſe cited it was alleged that the de- 
fendants were poſſeſſed ; whereas here, though the defendant re- 
fuled to deliver up the goods, it did not appear that they were 
ever in his poſſeſſion, They therefore made the 


Rule abſolute. 


(a) Coup. 529. 


K ELFE againſ} AukRossE, Clerk. 


PON a rule to ſhew cauſe why the bond and warrant of at- 


torney to confeſs judgment thereon and the deed of covenant 
for ſecuring an annuity ſhould not be delivered up to be cancelled, 
and why the judgment confeſſed and all proceedings thereon 


ſhould not be ſet aſide ; it appeared that the conſideration for 
granting the annuity of 100. per annum during the defendant's 


life, ſecured upon a living which he held, as appears by the recital 


in the deeds referred to, was © that the defendant on the 4th 
April 1797, (the day on which the ſeveral inſtruments bore date < 


Such a con- 


were executed) ſtood juſtly and truly indebted to the plaintiff, in 
right of Henrietta the plaintiff's wife, in 14007, for ſo much 
money by the ſaid Henrietta before her intermarriage with the 
plaintiff lent and advanced, and alſo paid laid out and expended, 
to and for the maintenance education and advancement in the 
world of him the defendant, and which the defendant is thereby 
ſtated to admit.” The affidavit of the defendant charged that 
the conſideration above ſet forth is not really truly or bona fide 
ſet forth, nor is the conſideration which is ſet forth in the above 
deeds the real and true conſideration for which he entered into the 
ſame. 


Vol. VII. The 


7B 


Was 


N 
'I 798. 1 


WooLLEY 


againſt. 
T HOMASe | 


Thurſday, 
May 34. 


Money lent 
and paid at 
diff-rent 
times for the 
education 


and advance- 


ment of the 
defendant is 
a good con- 


ſideration for 


the grant of 
an annuity 
within the 


ſideration is 
ſufficiently 
expreſſed in 
the deeds for 
ſecuring the 
annuity un- 
der the de- 
ſcription of 


% money ſent 


and advanced 


and alſo paid 


laid out and 
expended to 
and for the 
maintenance 
education 
and advance- 
ment in the 
world of the 
defendant.” 
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K 1E 


againſt 


AuBRroOssE. 


CASES IN EASTER TERM 
"The affidavits in anſwer on the part of the plaintiff ſtated that 
the defendant, who was nephew to the plaintiff's s wife, having no 
property of his on, and the plaintiff's wife being defirous of 
ſerving. him, ſhe before her marriage laid out and expended for him 
and lent him various ſums of money to the amount of 1900 J. for 
his maintenatice education and advancement in the world, and 
that the 1400 l. ſecured by the bond and other inſtruments, which 
was the conſideration for the annuity, was part of the ſaid 1900l,; 


and that when the deeds were preparing the defendant acknow- 


ledged to the attorney who was inſtructed to prepare them that 


the conſideration therein ſtated was juſt and true. 


Two grounds of objection were made in ſupport of the rule; 


kſt, That the conſiderations ſtated are not ſufficient to ſupport the 


grant of the annuity within the proviſions of the 17 Geo. 3. c. 26. 
2dly, That if they are, they are not truly or fully ſet forth in the 
deeds, and conſequently the annuity is void by that ſtatute, 
Gibbs and Marryat ſhewed cauſe againſt the rule. As to the 
firſt objection, the zd clauſe of the annuity act, which ſtates that 
the conſideration for any annuity ſhall be in money only, has always 
been taken to mean money in contradiſtinction to goods. It need 
not be in monies numbered at the time of granting the annuity, 


This has always been ſo conſidered in caſes on the annuity act, 


in many of which the ſame objection would have applied if it 
had been thought of any weight. In the caſe ex parte Fallon 


and Wife (a), part of the conſideration ſtated was money paid by 


the grantee at the deſire of the grantors to another perſon to re- 
deem a former annuity granted by them, which was holden to be 
ſufficient within the meaning of the act; and the diſtinction above 
alluded to between money and goods was taken. And this ap- 
pears to be the true conſtruction from the Ath clauſe of the act, 
which is framed upon the preſumption that a conſideration in 


notes payable at a future day would be good, and therefore pro- 


vides that if they are not paid the annuity ſhall be void. As to 
the 2d objection; it would be impoſſible in a caſe like the preſent 
to ſpecify each particular ſum which was advanced for the uſe of 
the defendant or the times when advanced; it is enough that 
when the annuity was granted there was a certain liquidated 
debt. Here it appears that the ſecurity was taken for leſs than 
the real debt, and that the conſideration ſtated is 1400 4 © lent 


{a) Ante, 5 vol. 283» 


and 


IN THE THIRTY-EIGHTH YEAR OF CEORGE III. 
of advanced and paid to the uſe of the defendant ;” all which 
was admitted by him. It is allo obſervable that though, the 
Jefendant ſays that the conſideration. as ſet. forth in the deeds was 
not the real confideration for granting the annuity, he does not 
pretend to ſuggeſt any other. 

Lockhart contra, 1ſt, The act of parlament 1s der "a 
the conſideration for granting an annuity muſt be in money oaly ; 
and the proviſion in the 4th clauſe reſpectiag the conſideration 
being in notes is the only excepted caſe provided for. In the cafe 


ex parte Fallon the tranſaction was entire, and the money which 


was paid for redeeming the prior annuity was conſidered as paid 
to the grantors; and ſo in effect it was. But adly, admitting the 
education and advancement of a perſon to be a good money con- 
ſideration for an annuity within the act, ſtill the ſeveral ſums ad- 
vanced ſhould have been explicitly ſet forth and the times when 


advanced, other wiſe the object of the act may be defeated, If 


the names of the perſons to whom the ſeveral ſums are ſuppoſed 
to have been paid had been ſtated, recourſe might have been had 
to thoſe perſons to know the truth of the caſe. n the cafe ex 
parte Fallon the whole tranſaction was ſet forth in the deeds. So 
in the caſe of the Duke of Bolton v. Williams (a) the Lord Chancel- 
lor ſaid that the whole res geſta is to be ſet forth, and that the ac- 
tual mode of payment is to be ſtated. 

Lord KENyoN, Ch. J. If there had been any doubt whather 
the conſideration money had or had not been paid, we would 
have directed an iſſue to try that fact: but it appears beyond all 
doubt that money has been advanced by the plaintiff's wife to the 
uſe of the defendant to a larger amount than the ſum ſtated as the 


conſideration of granting this annuity. Whether we conſider the 


words of the act of parliament or the decided caſes, I think there 
is no weight in either of the objections taken to this annuity. In 
the caſe ex parte Fallon we laid down a rule, which has ſince 
been adopted in the court of Common Pleas, that the conſideration 
money of an annuity need not be paid down in monies numbered 
at the time. In that caſe we ſaid that one great object of the 
Legiſlature, in paſſing the act, was to prevent goods being forced 


on neceſſitous perſons inſtead of money at a price much beyond | 


their real value: but the Legiſlature did not intend to prohibit a 
debtor granting an annuity for a debt fairly and honeſtly con- 


(a) 4 Bro. Ch. Caf. zog. 
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— . l s tes — —„—-— « . 8 53288 3 ie — —— 
> n * = . "hace * 4 Fs —_—_— 
j N A — = © 0 —— _ * * — 4 = _- 
\ \ . - —— 2 = 4 2 = = g 
„ „ A er. n CENT IE FE. ROLL OE ITS ALE re RR ES oe -- ENT 
7 * „ ns RO RA A 35 rk 9 eee 3 5 — = 
= = — — 2 — —— ff . — — 21 — A  — r . = nog 
ALEX * IE Ar .. ry en Es DE — 5 . — 2 
— = - 7 4 * 2 2 E E 4 % R 8 a - - 9 - — 
2 —- bs ar a= Ks 8 Sr 9 


I 
« . \ 
— 
— 4 - - l : ä - & => 2 * 2 — . — 

- — $I... l 2 - =; CS ; w—— 2 4 * 0- f c 
= 2 'S. —— Cs ba 5 = - = + = — bo * 2 Peg I — T7, - 6 * n 99929 — vel” IN" . —_— — — — —. — 2 — _ 
Sa ET TE IS pr rm > EE RES. - * - — -< - —— * Sd 7 — = W * 

3 on 5 N "i © 4 5 Re op I Se” 3 3 — — —— — a —— 4 - _ —— — FIN » 
- * — * 5 — — 5 em + 8 —_ 4 G - J . * * 8 11 r re N — — . 

: +: Sr a IE RE ROT 2 e ES 2 2 = oe * . — Ain TFT . > 5 * - — x 
— 8 22 — x . ts; *« At £ 8 D : "x : . 1 * 2 - = - $>® — = ae. 
* — — — N — — 8 — SIN 88 = . "4 1 p 4 —— oy - 2 > - < 3 2 _ T9 
= — 5 = = — : - F 2 2 : = Sb 2 8 : 2 re =P A — — — 
- . - — x 5 ee OI care. ner TY — — £24 — — . = — 

P IDS. ... 


— = —_ 2 — — 2 _= 
- > MY : EN 2 - 
© Knee — — 8 
- — 
— —e—<-uy. Rates mm 
=; — ge" 
4 - wa £2 bo . — 


=. X27 4 
* . 14 


4 - ** * 
= CIS TGT I = 
* * Wy — — - 
Ents ISS. 
Hoa one IE... 
— 
* ——— 


_— "34 


— 
>>, 


y- ER pe 4 2 = 4 4 > — 
* A 8 3 2 243047 he > A « 2 n 25 = 8 2 "__ <5 — _ mu iy 7 „ ——— 8 — 
r 0 —— * 25 * 8 ; Wor — 3 7 - 
d; of * 3 2 Na * — — — n 7 p<, Ac SI N ? * 3 2 P 2 
5 N — ng: by COINS * — o 0 n 22 2 — 2 — * — — — Ir — — * * a= — 
* — — — . 7 R 222 * * Der —— WW -,. 447 — 2. 2 
5 $9 27 - * . «#7 - 2 4 ME: i, * "Ka K % 4, 2 
— c — wt OSS. dE, r KKB 27 7 a9 - — . 3 PO op Re = a x — S, - 
2 — pa — 2 7 e 2 — wt * + 5 OE Wan, rb coo Þ4 by — > - * ©. — * - 
= 3 * * 


+" N * 
D 


1798. 
3 
Keiee 


_ againſt ' 
Abe. 


grantee by the grantor,” 


CASES IN EASTER TERM. 


tracted which the debtor: perhaps may have no means of Paying. 


but by granting an annuity. In the preſent caſe it appears that 
the annuity was granted for .the beſt of conſiderations ; the de- 


fendant not having the means of educating himſelf, but being 


deſirous of being placed in a ſituation in which he might gain an 


honorable livelihood, applied to the plaintiff's wife to advance 
money for the purpoſe of his education, ſhe advanced 19001, 
for that purpoſe it. different times, and afterwards conſented to 
take an annuity as for a conſideration of 1400 J. only; and when 


the defendant gave inſtructions for the annuity deeds he admitted 


that all this money had been advanced for him. Notwithſtanding 
all this it is now made a ſerious queltion in a court of law whe- 


ther theſe deeds are a good ſecurity for the annuity; I think it 


would be a reproach to the adminiſtration of juſtice to put a con- 
ſtruction on this act of parliament ſo contrary to the intention 
of the Legiſlature as well as to common honeſty. In my opinion 
the tranſaction is fairly ſtated in the memorial, and therefore the 
rule muſt be diſcharged with coſts. 


 ASHHURST, J. This act of parliament was mage for the pro- 


' tection of neceſſitous perſons, but it was never meant to extend 


to an annuity granted for a fair and honeſt conſideration. The 


_ Legiſlature only intended to prohibit the granting of annuities in 


conſideration of goods ſold at an advanced price inſtead of money: 


but where an annuity is granted for a money conſideration, it is 
not neceſſary that the money ſhould be paid down at the inſtant, 


And I am glad to find this opinion ſanctioned by authority. 
GROSE, J. There are two queſtions in this caſe, one whether 


an antecedent debt be a good conſideration for granting an an- 


nuity, the other if it be whether that conſideration be ſufficiently, 
ſet forth in the deeds. As to the firſt; ; that an antecedent debt 
may be a good conſideration for an annuity 1s clear from the 
caſes of Shove v. Webb (a) and ex parte Fallon, in the latter of 
which Mr. J. Buller ſaid This cannot be diſtinguiſhed from the 
caſe of a debt for ſo much money actually borrowed of the 
With regard to the ſecond queſtion ; 
the objection is that it ſhould have been ſet forth when the dif- 
terent ſums of money were paid, to ſupport. which caſes have 
been alluded to in which it was ruled that the names of the perſons | 
by whom the conſideration money was paid: but what was deter- 
mined in the latter claſs of caſes 9 not to be applied to ſuch a 


(a) Ants, 1 vol. 732. 
4 


caſe 


IN THE TH RTY-EIGHTH YEAR OF GEORGE m. 


ks as the preſent hire" the grantor hittiſelf A annitted that the 

conſideration was an antecedent debt due from him to the grantee 
ariſing from different ſums paid at different times for his uſe. It 
would be extending the act of parliament” too far to decide that 
this annuity could not be ſupported merely becauſe the reſpective 
times when theſe different ſums of money were advanced by the 
grantee are not mentioned; every thing that paſſed at the time of 
granting the annuity 18 ſufficiently ſet forth. 


$58, 
1798. 


" Koien u0 


againſt © 


AMBROSSE., 


LAWRENCE J. This is not like the caſe where for the purpoſe 


of granting an annuity goods are fold in order to create a debt 


which may be ſet up as the conſideration of the annuity. Here 


different ſums had been fairly and boni fide paid by the grantee 
for the grantor without any view to an annuity; thoſe ſums 


created 4 debt in the grantor, which has fairly been ſtated as the 


conſideration of granting this annuity 3 this therefore was a money 


conſideration. And I think there is no weight in the other ob- 
jection. OT TT O07! 


WiLxINsON againſt SOUTH. 


1 following caſe was ſent by the Maſter of the Rolls for the 
opinion of this Court. 

E. Parker, the teſtator, being poſſeſſed of a leaſehold meſſuage 
or tenement in Little George Street Weſtminſter for the reſidue of 
a term of years which is not yet expired, by will dated the gth 
of September 1778, gave and bequeathed the ſame © to his wife 
Mary Parker during the term of her natural life, and after her 
deceaſe to go to his ſon S. Parker and to the heirs of his body 
lawfully begotten and to their heirs and aſſigns for ever, but in 
default of ſuch iſſue then after his deceaſe to go to his (the teſ- 
tor's) Sen T. Wilkinſon (the plaintiff) his heirs and aſſigns 
for ever.” The teſtator died without revoking his will, leaving 


the ſaid S. Parger him ſurviving: but Mary Parker died in his 


lifetime Samuel Parker after the deceaſe of the teſtator entered 


on the ſaid leaſehold eſtate under the ſaid bequeſt, and 1s. dead 
without ever having had any iſſue of his body. The queſtion 
for the opinion of the Court is, Whether the ſaid 7. Wilkinſon | is 
intitled under the ſaid will to any and what intereſt 1 in the faid 
leaſehold premiſes ? 


Vol. VII. 70 Bayley 


| Rule diſcharged with coſts. 


Friday, 
May 4th. 


Under a be- 


queſt of a 


term of years 


% to A. and 


the heirs of 
his body and 


to their heirs 


and aſſigns 
for ever, but 
in default of 
ſack iſſue 
then after his 
deceaſe to B. 
and his 
heirs,” the 
limitation 


over to B. is 


good by way 
of executory 
deviſe. 
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SOUTH. 


the operation of the words © dying without iſſue” t 


\ CASES IN EASTER TERM | 
Bayley for the plaintiff. The queſtion in this cafe is, Whether 


the limitation to the plaintiff be or be not too remote? Which 


depends on this queſtion, Whether that limitation was only to take 
effect after a general failure of iflue of S. Parker and the heirg of 
his body, or was to take effect on S. Parker's dying without leaving 
iſſue at the time of his death? If the latter, then it is not too re. 
mote, and the plaintiff is entitled to the judgment of the Court. The 
intent of the teſtator was that S. Parker ſhould take a life eſtate, 
with a contingent limitation of the abſolute intereſt to the heirs of 
his body if any, but if he died without leaving any iſſue at the 


time of his death then that it ſhould go over to the plaintiff, In 


caſes of this kind the courts have always been anxious to reſtrain 
to © dying 
without leaving iſſue at the time of the death of the firſt taker.” 
Pinbury v. Elkin, 1 P. Wms. 565; and Lord G. Beauclerk v. 
Dormer, 2 Alk. 311. In the former of thoſe caſes Lord C. Parker 
ſaid the words © die without iſſue" are relative to the death of the 
party, that being the natural meaning of thoſe words, and that 
the words“ then after' meant immediately. after.” In the 


| latter Lord Hardwicke ſaid the words © then after her deceaſe” 


were equivalent to © at her deceaſe.” What was done in Paine 


v. Stratton, 3 Bro. P. C. 257, cited in Read v. Snell, 2 All. 647. 


Is alſo a ſtrong confirmation of this doctrine. 
Adam contra, It is a general rule that where there is a bequeſt 


of a term of years, which if it were a freehold would give an 


eſtate tail, it gives the abſolute intereſt in the term to the firſt 
taker. Now in this caſe there are words ſufficient to give an 
eſtate tail to the firſt taker, and this by expreſs words and not 
merely by implication, in which latter caſe indeed the above rule 
does not apply. Atkinſon v. Hutchinſon, 3 P. Wms. 258. In the 
preſent caſe there is nothing to ſhew the. teſtator's intention to 
reſtrain the operation of the words to a © dying without leaving 
iſſue at the death of S. Parker ;”” and in Saltern v. Saltern (a) 
Lord Hardwicke, in anſwer to an argument that a deviſe to a man 
for life of a chattel intereſt and if he die without iſſue, or if he 
die without heirs of. his body, remainder over, ſhall be con- 
ſtrued to mean a dying without iſſue at the time of his death, 
ſaid “ I know of no ſuch rule; for in thoſe caſes where the 
Court has reſtrained it to a dying without iſſue at the time of the 


a Ath. 76. 5 
(a) 2 4 | 37 Jeath 
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death of the firſt taker, it has ariſen from ſome other words wah 
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hew the intention of the teſtator to confine it to ſuch a dying Ve 


without fue.” This is diſtinguiſhable from the eaſe of Pinbury ae, 


v. Elkin, where the limitation was © if ſhe ſhall die without iflue 
5 the ſaid teſtator #hex after ber deceaſe” &c: whereas here it is 
« to S. Parker and the heirs of his body and 10 their heirs ani 
gyn. for ever, but in default of fach Mae then after his decegſe to 

o to his (the teſtator's) grandſon ;”” and the words “ after his 
hilt do not mean & after the deceaſe of the jir/t taker,” but 
after the ſubſequent limitation of the eſtate, which is the next 
antecedent. 

Lord KENTox Ch. J. We will fend our 3 in this 
caſe, but I will now ſtate the ſhort ground on which my opinion 
is founded. The only queſtion is, Whether on the fair con- 
gtruction of the words of this will the teſtator meant that the 
limitation over to T. Wilkinſon, the plaintiff, ſhould only take 
effect after an indefinite failure of iſſue of S. Parker or on a 
failure of iſſue living at the time of the death of S. Parker ; for as 
ſoon as that intention is diſcovered, there is an end of the caſe. 
If perſonal property be ſo limited that, if it were an eſtate of in- 
heritance, it would give an eſtate tail, the abſolute intereſt veſts 
in the firſt taker. But if the limitation be with a double aſpe& to 
A. and to the iſſue of his body if there be any ſuch iſſue living at 
his death, if not then over, it is a good limitation. It was ſo ſettled 


in Sabbarton v. Sabbarton (a) and a variety of other caſes, ſome 


of which are not in print, Here the words of the will are © to 
8. N and the heirs of his body and to their heirs and aſſigns 
for ever: if thoſe words ſtood uncontrolled by any thing ſubſe- 


quent in the will, the abſolute intereſt would have veſted in him: 


but other words are added © but in default of ſuch iſſue then 
after his deceaſe to go to the teſtator's grandſon,” There is a caſe 
in the books to ſhew that then and when are adverbs of time. 
Then at what time was the eſtate to go over to the teſtator's 
grandſon? At the death of S. Parker if he left no iſſue; there is 
nothing in the will to ſhew that the teſtator intended that the 
limitation over ſhould not take effect until future generations, but 
on the contrary there is ſufficient to ſhew that he intended that 


the eſtate ſhould in one event veſt in the grandſon at the time of 


S. Parker's death, and that is within the time which the law 


(a) ca/ Temp. Tat. 55 245 · 


Souru. 
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| 1798. allows in the caſe of executory deviſes. The rule 5 
. executory deviſes is extremely well ſettled; and a limitation by 
gn, WAY of executory deviſe is good if it may take place after a life 
. lives in being and within twenty- one years and the fraction ok 
another year afterwards. As I before obſerved this is a queſtion 

of intention ; and I am clearly of opinion that the teſtator's in. 

tention was that if S. Parker did not leave any iſſue at his death 

the ſubſequent limitation ſhould take effect (a). 1 

The following certificate was afterwards ſent i in 16 55 cafe; © We 
have heard this caſe argued by counſel, and are of opinion that 

T. Wilkinſon is entitled under the will of E. Parker to the abſo- 

tute and entire intereſt in the leaſchold Premiſes above men- 
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S8. Lawrence,” 


(a) Res d. Sheers v. Jeffery, poſt. 


"Saturday, The KING againſt FThe Inhabitants of LEDBURV. 


May 5 th. 


An nr for po a certiorari removing certain proceedings after mentioned 
rel mDurie- 
ment under — into this Court a rule was granted to ſhew cauſe ' why an 


th Geo. 3» 
7 3. order of ſeſſions quaſhing an original order made by Michael 


made uon 


the pariſh for Bowles, clerk, a juſtice of the peace for the county of Hereford, 


hich b - 
ae 1 A direQing the overſeers of the poor of the pariſh of Stoke Prior i in 


wilitia ſerves the ſaid county to reimburſe the ſum of 26 J. 64. to the overſeers 
to indem gify 


oF 3 » of the poor of the pariſh of Ledbury in the ſaid county, and allo 


ſubtiture's quaſhing a record of convition grounded on the faid original 
family ſhall. . 
have become Order, ſhould not be quaſhed, and the original order and record 


bl 
chargeable of conviction affirmed, 


and been re- 
The following orders and documents referred to in the caſe 


lieved under 
an order of 
e hereafter ſtated were removed here by the certiorari. 
mu e made 
by the ſame (Marked A) County of Hereford. To the overſeers of the poor 
magiſtrate 


e e pariſh of Leubury in the ſaid county. —Whereas complaint 


ſame time as 

the firſt order of maintenance; and notice of ſuch OT of Rn ought to be TROP" upon the 

pariſh to be affected by it before they can be proceeded againſt criminally for diſobedience to it. 
Semble, that if the ſubſtitute be ſworn and actually ſerve, his family are entitled to be relieved within 

the meaning of the 26 Geo 3 c. 107. /. 24 and 3; Geo. 3. c. 8.7 3+ _ the ſubſtitute were not oy 

viouſly approved bytwo deputy- lieutenants or infolle d. . 


IN THE THIRTY-EIGHTH YEAR: OF GEORGE II. 


vpon oath hath been made unto me Richard Cocks. eſq. one of his 1798, 
Majeſty's juſtices of the peace in and for the ſaid county by Mary. — 
wing The KIS O 
Brown no dwelling in your ſaid pariſh, wife of Richard Brown a againf. 
private militiaman, ſerving in the Herefordſhire regiment of militia zn 
ag a ſubſtitute for Thomas Echley of the pariſh of Stoke Prior | in LepBURY, 


the ſaid county, which militia are now embodied. and. in actual 
ſervice, and have been ordered to march; and that ſhe the ſaid 


Mary Brown is not able to. ſupport herſelf and child, namely, | 


Edward Brown. aged about one month ; I do therefore hereby 
require you the ſaid overſeers (&c.) to pay unto the ſaid Mary 
_ Brown the ſum of four ſhillings weekly for the ſupport of her and 
her. ſaid: child until you ſhall be otherwiſe ordered to forbear the 
{aid allowance; which ſaid weekly ſum is to be reimburſed to you 
by the ſaid overſeers of the poor of the pariſh of Stoke Prior 


aforeſaid, who, are hereby required to reimburſe the ſame accord- . 


ingly; dated oth Feb. 1793; figned and ſealed by Richard 
Cocks. | 

(Another marked 0 3 an account wherein the over- 
ſcers of the pariſh of Stoke Prior are made debtors to the overſeers 


of Ledbury in the ſum of 267. 6s. for various ſums paid by the 
latter to the ſaid Mary Brown for herſelf and child from the year | 
1793 to 1797; to which account, verified on oath before 


M. Bowles a magiſtrate, 1s ſubjoined the following order of 
reimburſement . | 


„allow and order the overſeers of the poor of the pariſh of 


Stoke Prior to reimburſe the ſaid ſum of 267. 65. to the overſeers 
of the poor of the pariſh of Ledbury aforeſaid ;” dated 29th No- 
vember 1797, and ſigned M. Bowles. 

| (Another marked D.) This was a conviction before the ſame 
M. Poles of one of the overſeers of Stoke Prior in the ſum of 


51. for refuſing to pay 26/. 6s. to the overſeers of Ledbury, 


which they had advanced to Mary Brown &c. 

The caſe, which accompanied theſe documents and was alſo 
returned to the certiorari, then ſtated that T. Eckley, a pariſhioner 
of Wickton in the pariſh of Stoke Prior in the county of Hereford, 


on the 24th of Augy/t 1792 was drawn by ballot to ſerve in the 


militia of the ſaid county, and ſerved in the ſame as a ballotted 
man till the 7th of February 1793, when the regiment being 
then and ftill continuing embodied and called out into actual 
lervice Eckley engaged one E. Brown of Ledbury to ſerve in the 
militia as a ſubſtitute for him, who was ſworn in on the ſame 

Vor. VII. 7D 
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CASES IN EASTER TERM 


day to ſerve as ſuch Labſtitute at Hereford before one deputy 
- lieutenant, who was alſo commanding officer of the regiment at 
the time; but Brown was never approved by two deputy-lieu- 
tenants, nor. enrolled by the ſubdiviſion clerk or the clerk of 
the general meetings; nor was any certificate or notice of his 
having taken ſuch oath. tranſmitted to either of the ſaid clerks, 
| Immediately after Brown was ſo ſworn in he joined the regiment, 
. was entered upon the muſter roll, and was regularly muſtered 


and exerciſed, and continued ſerving in the ſaid regiment during 
the whole. of Ecxley's time, which expired in Auguſt laſt, and is 
now ſerving! in the ſaid regiment till the end of the war. Ectley 
as ſoon as Brown had taken the ſaid oath before the ſaid deputy- 


lieutenant received his diſcharge, and has from that time reſided 
in Stoke Prior. On the 8th of February 1793 the wife of Broun 


applied to-the overſeers of Ledbury for relief of herſelf and child 


about three years old, and produced the certificate of the ſerjeant 


of the Hereford regiment that her huſband was then ſerving as 


the ſubſtitute for Eckley; upon which the overſeers took her be- 
fore Mr. Cocks a magiſtrate for the county of Hereford, who or- 


dered the overſeers of Ledbury to pay to Brown's wife four 


ſhillings weekly, for the maintenance of herſelf and her child, (vide 


letter A), but no ſummons was iſſued by the magiſtrate to the 


officers of Stoke Prior to ſhew cauſe why the order on Ledbury 


ſhould not be made, nor did the pariſh of Stoꝶe Prior receive any 


notice of the original order of relief till the ift June 1797, when 


they were informed that if they did not pay the ſaid money an 


order of reimburſement would be made. The parties met in 


conſequence of that information, but nothing being ſettled then, 


the pariſh officers-of Ledbury on the 27th of October 1797 re- 
ceived a letter from the officers of Stoke Prior, declining to pay 


the money, and giving notice of their intention to appeal againſt 


any order that might be made to enforce payment. In oonſe- 


quence of the order marked A the overſeers of Leabury regu- 


larly paid to Brown's wife the weekly ſums ordered to be paid 
from the 8th of February 1793 to the 27th of November 1797. 
amounting to 26/7. 6s. On the 29th of November 1797 the 


_ overſeers of Ledbury applied to the Rev. M. Bowles a magiſtrate 


the ſaid order), which ſaid magiſtrate after taking the affidavits 


for an order on Ste Prior to reimburſe the officers of Ledbury 


the ſaid ſum of 267. 6s. (but no previous fummons appeared to 


have been iſſued to the officers of Stoke Prior to ſnew cauſe againſt 


of 
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of the officers as to the expenditure of the ſaid ſum of 261. 6s. 1798, 
made an order on the 29th of f November 1797 (marked C) to the 1 8 x 
overſeers of Stoke Prior to imbürſe the ſame to the overſeers of 1 


Ledbury, a copy of which order was ſerved on Henry Caſwell one of ants of 
the overſeers of Stoke Prior on the zoth of November 1797, which e 
ne then refuſed to pay. In conſequence of this refuſal he was 
ſummoned to appear before M. Bowles on the 5th December laſt 
to ſhew cauſe why he ſhould not pay the penalty of 5 J. under the 
ſtatute 34 Geo. 3. c. 47. %. 3. On the ſame day he perſonally 
appeared in purſuance of ſuch ſummons before M. Bowles, but 
ſhewing no ſufficient cauſe he was convicted in the ſum of 51.5 
which ſaid ſum Caſell paid to the overſeers of Ledbury on the 
Sh of December following, but on the day after the conviction, 
being the 6th of December, he gave a written notice of appeal to the 
next ſeſſions againſt the order ſo made by M. Bowles on 29th 
November 1797, and alſo another notice of appeal againſt the 
conviction on agth December 1797. This appeal was tried at the 
Epiphany quarter ſeſſions at Hereford in January 1798, when the 
Court quaſhed the order of 29th November 1797 and the con- 
viction grounded thereon, but reſerved this caſe for the opinion 
of the Court, 1ſt, Whether the appeal could be maintained at all 
by the appellants againſt the order of 29th November 1797, being | 
ſubſequent to the conviction of the 5th December? and 2dly, If the 
appeal could be maintained, Whether the Court of Quarter 
Seſſions ought not to have affirmed the order of 29th November 
1797 and the conviction, and not have quaſhed the ſame ? 
Milles and Bayley, in ſupport of the order of ſeſſions, contended 
1ſt, That Mr. Boles the magiſtrate had no authority under the 
militia laws to make the order of the 29th of November 1797 on 
the pariſh of Szote Prior, 2dly, That Brown's wife was not ſuch 
a perſon for whoſe maintenance any order could be made by a 
magiſtrate, zdly, That the order was defective in the frame of 
it, being for reimburſement inſtead of for maintenance. It does 
not ſtate that the family relieved were reſident in the pariſh of 
Ledbury, or that they were chargeable. Athly, That the con- 
viction itſelf is informal and muſt be quaſhed; as it recites only 
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an order of reimburſement, without either ſtating or referring to 
any order of maintenance, upon which ſuch order of reimburſe- 
ment can alone be ſupported. As to the firſt, the ſtatute 
33 Geo. 3. c. 8. J 3. enacts that * if the family of any ſubſtitute 
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ſerving | in -the militia when embodied and called out into . 
ſervice ſhall become chargeable to the pariſh wherein ſuch family 


ſhall dwell, and ſuch ſubſtitute ſhall not ſerve for the ſame pariſh, 


it ſhall be Jawful for the juſtice of the peace who. ſhall make a) 
order for the relief” of fuch family at the [ame time to direct the 
- overleers of the pariſh for which ſuch ſubſtitute ſhall. ſerve 4 
- retmburſe t the 1 money ſo paid to the overſeers who ſhall have advanced 
the ſame in purſuance of the order before mentioned” &c. |; 
appears therefore that the order for reimburſement muſt be made 
by the ſame juſtices and at the ſame time as the order for main. 
tenance; whereas the order for maintenance here was made by 
Mr. Cocks in February 1793, and the order for reimburſement by 
Mr. Bowles above four years afterwards, viz. not till November 


1797. In the King v. White and another (a) the Court put the 


fame conſtruction now contended for on the 19 Geo. 3. c. 72. fl 2, 
' which contains a proviſion ſimilar to that contained in the ſtatute in 
- queſtion. Beſides, it is alſo an objection to this order that it waz 


made without any previous notice to the pariſh of Stoße Prior, which 


had therefore no opportunity of ſhewing cauſe againſt it. As to the 


ſecond point; the 34 Geo. 3. c. 47. / 2. enacts that “ if the com- 


manding officer of any regiment of militia ſhall diſcharge any militia- 
man, whether principal or ſubſtitute, at his own requeſt, on his 
producing another man to ſerve in his ſtead (which is the cafe 
in queſtion), and ſuch militia-man ſhall produce ſuch perſon, who 
Hall be feworn and enrolled accordingly, the wife and family of ſuch 


perſon ſo produced enrolled and ſworn ſhall be entitled to the lame 
relief as the wives and families of every other ſubſtitute are by the 


laid act (viz. the 33 Geo. 3. c. 8.) and this act entitled to.” Now 
Broꝛon was never enrolled, nor approved by two deputyrlieute- 


nants, which is alſo required by 26 Geo. 3. c. 107. / 24., and con- 
ſequently his wife and children were not entitled to the relief 
granted. It is true that this court in R. v. Willis (6) held that 


an order for reimburſement was binding on the pariſh of a ſub- 
ſtitute, although ſuch ſubſtitute ought not to have been accepted, 
having more than one child : but the ground of deciſion there was 
that, having been in fact approved by two deputy-lieutenants of 
the county and enrolled, the previous want of qualification could 
not be gone into. In ſupport of the third and fourth objections, 


they referred geberally: to the order and convidtion ele with 


(a) Cald. 183. 1 Conſt. Bott. 379. S. C. 059 Au, 6 val. 179. a 
8 j the 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


85 caſe, It was afterwards obſerved that the ſtatute of the 
34 Geo. 3+ c. 47. was not paſſed till the 4th May 1794, and the 
order was made 1n ad 1793 without any ſtatute to war- 
rant it. 

The Court deſired the et on the other kde to apply them 
ſelves to the firſt objection, which as then adviſed appeared to 
them to be fatal. 


Leycefter and P. Stanhope, contra, referred to ha 7th ſect. of 
43 Geo. 3. c. 8. which directs that zobere allowances ſhall have 


been made between the 1ſt December 1792 and the 4th March 
1793 to the wives and families of ſuch ſubſtitutes &c. by any 
order recommendation or other act of any juſtice of the peace, or 
by the payment of any parifh officer &c., they ſhall be reimburſed 
to ſuch perſons in like manner as is hereinbefore directed to be 
done with reſpect to the like payments authoriſed and required 
to be made by virtue of this act; and obſerved that here the al- 
lowance was paid within the period provided for, viz. in February 
1793, And as to the conſtruction of the act conterided for, that 
the order for reimburſement ſhould have been made in the firſt 
inſtance, that, they contended, could not have been the meaning 
of the Legiſlature; for till the money was expended the magiſ- 
trate could not tell what ſum he ſhould order to be reimburſed. 


Though even if it were neceſſary that an order for reimburſement 


ſhould be made at the ſame time with the order for maintenance, 
the firſt order made in February 1793 may be conſidered as an 
order of reimburſement ; for at the concluſion the pariſh of Stoke 
Prior © are thereby required to reimburſe the ſame” &c. 

Lord Kenyon, Ch. J. The act of parliament directs in poſi- 
tive terms that the order for reimburſement ſhall be made vy zhe 


fame juſtice, and at. the ſame time, as the order for maintenance; and 


ſuch has been the conſtruction before put on theſe words in the caſe 
referred to. There ſeems alſo good reaſon for requiring that to be 
done; as the inhabitants of a pariſh are a fluctuating body, and it 
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would be unjuſt that one ſet of perſons at a great diſtance of time 
ſhould be called on to diſcharge burthens which were incurred be- 


fore they became. inhabitants. Neither is there any difficulty in the 
order of reimburſement being made proſpectively. The 7th ſe. 
of the 33 Geo. 3. . 8., which has been relied-on, as ſpecially au- 
thoriſing the order of reimburſement in its preſent. form, has 
reference to its being made in like manner as is therein before di- 


rected, namely in the zd ſect., upon which J Are already given 
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e be ſaid to be in compliance with or under the authority of the 


the ſame time as the order of maintenance; Whereas this order 
againf was not made upon the pariſh of Stoke Prior until above four 
ants of years after the firſt order upon Ledbury, which cannot therefore 


act. And the concluding part of the firſt order cannot be taken 
to be an order on the pariſh of. Stoke Prior, being directed not to 
them but to the overſeers of Ledbury. If the objeQion had only 
been that the ſubſtitute was not approved or entolled, probably I. 
| Hould have thought (though it is not neceſſary to decide that 
point) that upon the principle of our determination in R. v. Ji. 
lit that proviſion in the ſtatute was, only directory; 3 and that if 
the ſubſtitute were ſworn and aQually ſerved he was entitled to 
- All the benefits of the act; in the ſame manner as where the 
17 Geo. 2. c. 3. /. 1. directs that the poor s rate ſhall be publiſhed 
in the church a next Sunday after the allowance' of it, and that 
no rate ſhall be deemed valid without ſuch notice, a perſon paying 
under ſuch a rate will nevertheleſs gain a ſettlement (a) thereby. 
ASHHURST, J. The order ſhould have been ſerved on the 
pariſh of Stoke Prior before any. crime could attach on them for 
diſobeying it. : * 


Per Curiam, 0 . © Rule for quatking the order 
| of ſeſſions diſcharged. | 


4s) Vid. the caſe of 8, Giles CI v. Se. OA I 10 Vin. 386. 


Saterdey, The King againſt The Inhabitants of ULVERSToxI. 
May 5th. = | 1 o 


Under a hir- wo. juſtices by. an order removed E. Brocklebank a pauper 
bine. from Hawl/bead to Lluenſlone, both in the county of Lan- 


2:de, a ſervice 


of 365 days, aſe. | 
9 opinion of this court on the following c 


tan the pe- 'The . patinec being legally ſettled i in Uruk tuns INT being 3 


riod of the 


contract in unmarried woman, was: tured to one N. Hodg fon of Hau iſbead 


e wat caſter. The ſeſſions on appeal confirmed the ones * to tbe 


| „ 140 ſerve him from Whitſuutide 2796. to Whitfuntide 1797. Hhe 


cient to con- 


fer a ſeitle - accordingly entered into his ſervice on the Saturday after Whifur 
2 day being the 21ſt May 1796 and continued to ſerve him in 
 HawRſhead till the Thurſday before the following Whit tfunday, 


being the 1ſt June 1797, when her maſter * her, the 
424 #3 2 A e 


iN THE THIRTY-EIGHTH YEAR OF GEORGE Ill. 
being pregnant « of a baſtard child, of which ſhe was dated on 


the 1ſt Fu following. 
Barrow in ſupport of the order of N 0 bs 


Newſad v. Holy land (a) a hiring from Whithntide to Whitſun- 
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tide, though leſs in the particular year than 36 5 days, was holden 19 E. 


to be a ſufficient hiring for a year to enable the pauper to gain a 
ſettlement; ſo where it appears to have been the intent of the 
parties that the hiring ſhould be according to ſuch eccleſiaſtical 
divifion of the year, the parties ought to be holden to the ſame 
term of ſervice in order to acquire a ſettlement, though it hap- 
pened as in this caſe to be more than the 365 days. But as the 
pauper was diſcharged for a legal cauſe before Whitſuntide r- 
pened again, ſhe could not gain a ſettlement in Ulverflone. : 


Beſt and Raincock contra were ſtopped by the Court. 


Lord KENYON, Ch. J. The caſe is too plain for argument, 
The only queſtion is whether a ſervice for more than 365 days is 
not a ſervice for a year. The term eccleſiaſtical year is altogether 


new and was never before applied to this ſubject, | 
Per Curiam, Order of ſeſſion quaſhed. 


It was afterwards obſerved by one of the counſel for the appel- 


lants that the order of removal was directed in this caſe to the 


4 churchwardens and overſeers of the poor of the pariſh, town- 
« ;þ, or diviſion of Ulverflone” &c. and that as ſuch a deſcrip- 
tion was frequently adopted in orders of removal and was the ſub- 
jet of diſpute, it was wiſhed to have the opinion of the Court 
whether ſuch a deſcription was proper; to which | 

Lord KenyoN, Ch. J. anſwered that as at preſent vie * 
Jaw no objeCtion to it. 


{a) Burr. S. C. 669. 
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4 CowLty ſurviving Ai gnee of 1 and A. Peres 
again Jauzs Dunror a and R. Puxtor. 
FOE 1 9 To 
Tus. was an action of aſſumpfit brought by the' plaintiff as 5 
viving aſſignee of the eſtate and effects of !Fobn Peters and 
Alexander Peters bankrupts for money paid laid out and expended 
by the plaintiff and one John Neale (his co- aſſignee deceaſed) in 


the lifetime of the faid Jobn Neale to and for the uſe of the de- 
5 fendants. 
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kenn There were alſo counts in the declaration for one 
had and received, and upon an account ſtated, ._ 

The defendants pleaded the general iſſue; they alſo. Pleadeq 
ſeverally that they had become bankrupts, to wit, James Dun 
on the 7th of November 1785, and Robert Dunlop on the I4th of 
December 1786, and that the ſeveral cauſes of action acerued be- 
fore their reſpective br N alſo pleaded the . 
of limitations. 

On the trial at the ſittings in . lter Hilary term 1796 
before Lord Kenyon the jury found a verdi for the plaintiff, da. 
mages 528 J., ſubject to che opinion of chis court on the follow. 
ing caſe. | FER 

In 1785 an exchange of bills to a very large amount took 


place between F. and A. Peters linen drapers and the defendants 


merchants; and the ſeveral bills hereinafter mentioned to have 
been drawn by the defendants on Meflrs. Peters and by Meflrs. 
Peters on the defendants paſſed between the parties without any 


other conſideration being given for them by either of the parties 


than their mutual counter-acceptances. It was agreed that each 
party were to pay their own acceptances, which they reſpectively 


did as long as they reſpectively continued ſolvent. In November 


1785 F. and A. Peters became bankrupts. In the ſame month 
the defendant J. Dunloß became a bankrupt; and in the month 
of December 1786 R. Dunlop alſo became a bankrupt, but they 


had been unable to pay their ſeveral acceptances for ſome time 


before the bankruptcy of Meſſrs. Peters. The bills drawn by the 
defendants on Meſſrs. J. and A. Peters and accepted by them 


amounted to the ſum of 3000 J. and upwards; part of thoſe ac- 


ceptances was paid by Meſſrs. Peters before their bankruptcy, and 


the ſum of 1792 J. 105. 8 d. on their outſtanding acceptances was 


proved under their commiſſion, and dividends paid thereon to the 
amount of 12247. 18s. The bills drawn by Meſſrs. Peters on 
the defendants and accepted by them amounted alſo to the ſum of 
3000/7. and upwards, and which remained unpaid at the time of 
the bankruptcy both of the defendants and of Meſſrs. Peters, and 
upon which the eſtate of Meſſrs. Peters has paid dividends to the 


amount of 2211 J. 15 C. 10 d., which payments of 1224 J. 185. 


and 2211/7. 15 f. 10 d. by Meſſrs. Peters exceed the full amount 


of the acceptances they were to provide for by the ſum of 


16447. 35. 2 d. Moſt of the above mentioned bills were proved 
under the reſpective commiſſions againſt F. Dunlop agg R. Dun- 
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by, 1 all 0 tute are ſtill ne ah the ſaid commiſ- 1798. 
Gons. A dividend of ſicpence in the pound has been made of WEE 
the eſtate and effects of F. Dunlop under the commiſſon iſſued pern 
againſt him. | The amount of the ſeveral dividends paid from the Te 
eſtate of Meſſrs. Peters fubſequent to the bankruptcy of the de- 
fendants exceeds the amount of their outſtanding acceptances by 
the ſum of 1644 J. 36. 2 di: but the amount of ſuch exceſs of 
dividends paid within the time of the ſtatute of limitations, giving 
credit for the dividend paid under the commiſſion againſt F. Dun- 
lob, is the ſum of 5284. only, for which the verdi& is taken. 
No final dividend has been declared under either of the three 
commiſſions of bankrupt, and all the bankrupts had ſeverally ob- 
tained their certificates before the commencement of this action. 
This ſum of 16441. 35. 2 d. has been attempted to be proved 
under the eommiſſton againſt the e but the commiſ- 
ſioners rejected the proof. 
This caſe was argued on che 3d of 3 1797 by 3 Mood for 
the plaintiff and Cook for the defendants, and again on the 26th 
of January laſt by Erftine for the former and Gibbs for the latter: 
but there being a difference of opinion upon the Bench, the caſe 
ſtood over until this day when the Judges delivered their ———_ 
ſeriatim. | 
LAWRENCE J. bes this 1255 the tanſaction between the 
parties is ſhortly this: | 
The Peters accepted bills to a hawk amount for the Dunlops in 
exchange for other bills accepted by the Dunloßs to as large an 
amount for the Peters“, which bills were negotiated by both the 
parties, The Houſes of Peters and of Dunlops afterwards became 
bankrupt, in conſequence of which the aſhgnees of the Peters were 
obliged to pay a dividend as drawers on the bills accepted by 
Dunlops, as well as to pay the bills accepted by the Peters; all 
which was done- ſubſequent to the bankruptcy of the Dunlops : 
and the queſtion is if the certificate of the Dunlops be a bar to the 
plaintiff's claim; and I think that it is. In ſtating the reaſons 
that occur to me in ſupport of this opinion, I ſhall purſue the di- 
viſion which Mr. Gibbs made in his argument, as I think the only 
means by which the rights of the parties can be clearly ſeen is by 
conſidering diſtinctly the different ſums paid by the Peter“; and 
by this ſome of the difficulty, which ariſes from compounding 
payments depending on diſtinct contracts, will be done away. 
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CASEB-IN- EASTER TERM 
If the plaintiff recover, it muſt be either the money "0 I 


diſcharge of the acceptances of the Peter“, or of the bills draws 


by them; and Mr. Hood in the courſe of the firſt argument con- 
tended that the Peter“ having lent the defendants their acceptances, 
no debt accrued till they paid them, and on that account the cer. 
tificate was no bar, concerving the plaintiffs' claim to be founded 
on paying the acceptances Oy” had made, to NOT the 
defendants. EG 

But they are not in my opinion entitled to recover the money 
paid in diſcharge of the acceptances of the Peters, inaſmuch a3 
in doing that that was only paid which the Peters engaged to dg 
in conſideration of the Dunlops having given them their accept. 
ances. The contract between the parties was, not that the Dux. 
lops ſhould repay the money which might be paid in diſcharge of 
the Peters acceptances but, that they would make themſelves 
liable by a ſimilar inſtrument to diſcharge the money ſecured by 
ſuch inſtrument; and a ſecurity for money, giving a remedy. in 
caſe of non-payment, may well be a conſtderation of a ſimilar 
engagement. Had there been no conſideration, the law would 
have implied a promiſe to repay : but no implied promiſe to repay 
can be raiſed where there is an expreſs contract, to which the 
party may reſort, the conſideration of which does not wholly fall. 
In Toufſaint v. Martinnant, Buller J. ſaid (a) In ancient times 
no action could be maintained at law, where a ſurety paid the 
debt of his principal; and the firſt caſe of the kind in which the 
plaintiff ſucceeded was before Gould Juſtice at Dorcheſter, which 
was decided on equitable grounds; now why does. the law raiſe 
ſuch a promiſe ? becauſe there is no ſecurity given by the party: 
but if the party chooſe to take a ſecurity, there is no occaſion for 
the law to raiſe a promiſe; promiſes in law Ip exiſt where 


there is no exprels ſtipulation between the parties.” And though 
an implied aſſumpſit may be raiſed in caſes of expreſs contracts, 
where the original contract is reſeinded either by ſume event pro- 


vided for by the original terms of the contract, by the ſubſequent 
agreement of the parties, or by the conſideration wholly failing, 


(in which laſt caſe where a ſum of money has been paid it may be 


recovered back in an action for money had and received), yet if 


the contract be open, and the conſideration does not wholly fail, 
the expreſs contract of the parties muſt be reſorted to; and here 


(4) Ante, 2 vol. 105. 


the 
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the confileration does not wholly fail, for recourſe has been had 
to the acceptances of the defendants, upon which che holders of 
the bills have received a dividend from their eſtate. 35 

The fallacy of the argument, as applied to this queſtion, is the 
conſidering the Peters” as lending their acceptances without any 
conſideration, without recollecting that the acceptances of the 
Dunlops was the conſideration of the acceptances of the Peters; 


, 


and that ſuch 1s a good confideration 1s laid down in Rol 2 v. 


Caſon, 2 H. Bl. Rep. 570. That was an action brought by the 


drawer of a bill of exchange againft the acceptor: The facts of the 
caſe were theſe; the plaintiff and defendant being deſirous of 
accommodating each other, the plaintiff drew a bill on the de- 
fendant payable to his order, which the defendant accepted, and 
the defendant drew on the plaintiff for preciſely the ſame ſum 
payable to his order, which the plaintiff accepted, and neither had 
effects of the other in his hands. The queſtion was if the de- 
fendant's acceptance created a debt which the plaintiff could prove 
under the commiſſion; and the Court was of opinion “ that the 
two bills were mutual engagements, conſtituting a debt on each 
part, the one being a conſideration for the other; that the bill in 
queſtion was not given as an indemnity, which was in its nature 
conditional, but created an abſolute debt from the beginning ca- 


pable of being proyed under the commiſſion, and barred by the 


certificate.” And this caſe is an anſwer to Mr. Mood's propoſition, 
that there was no legal debt until the acceptances were paid. 

For theſe reaſons the plaintiff is not entitled to recover the amount 
of the acceptances of the Pute. | 


Nor can the plaintiff recover the money paid in diharge of 


the bills drawn by the Peters, though the bills ought to have been 
paid by the Dunlop, inaſmuch as this payment aroſe out of a 


tranſaction conſtituting a debt payable in futuro anterior to the 
bankruptcy of the Dunlops. 


'The conſideration of the Dunlops' bills is the bills of the Peters, 
and the queſtion will be juſt the ſame as if the conſideration, 
inſtead of bills, had been goods ſold, or money lent to the Dun- 


bps, and the ground on which the claim of the Peters againſt 


them is founded is that of the drawers of the bills of exchange of a 
which the Dunlop were the acceptors. If the Peters had never 


_ negotiated theſe bills, there can be no doubt but that they might 
have proved them under the commiſſion againſt the Dunlops ; and 
| the ciroumſtance of the Peters having negotiated the bills will 
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than it would have been if they had not parted with the bill, 
For if the indorſees had returned the bills to the Peters", they would 
have ſtood Juſt. in-the-ſame ſituation as if they had never ns 1 
with them, and they might then have proved them under the d 
Dunlop commiſſion; and that they would have been entitled 0 
to do, though they had not the bills at the time of the bankruptcy 
of the Dunlops, appears by the determination of Lord C. T "= 
in the caſe ex parte Brymer reported in Co. Banky. L. 164. 4thed, 
There one Forfyth having drawn bills on Wilkins payable to'the 
order of 'Sþan who indorſed them over, Wilkins became a bankrupt, 
and afterwards Span as indorſer was obliged to take them up, and 
having been admitted a creditor under Wilkins's commiſſion, on à 
petition to expunge the proof of the debt, Lord Thurlow was of 
opinion that the debt was proveable by Span, and he diſmiſſed the 
petition and continued-of the ſame opinion on a re-hearing. And 
the ſame was holden in the caſe ex parte Seddon by Lord Lough- 
borough C. 26th November 1796. -Seddon and others the peii- 
tioners, having a bill of exchange accepted by one Qldbam, in- 
dorſed it and delivered it to the bankrupts in conſideration of their 
promiſſory note for the ſame fum, which note they indorſed tg 
Down and Co. bankers ; Paty and Co. the bankrupts negotiated 
Oldham's bills, which he paid, and after the bankruptey of Laty 
and Co. the petitioners as indorſers of the bankrupts' note were 
obliged to pay it to Down and Co.; and the Chancellor ordered 
that the petitioners ſhould be admitted creditors under the com- 
miſſion for this note. And that it is not neceſſary that ſuch cre- 
ditor ſhould be in poſſeſſion of the note at the time of the bank- 
ruptcy further appears from the caſe of Bingley.and Maddiſen, M. J. 
1783. Go. Bankr. L. 22. where it was holden that the indorſee 
of a note after the bankruptcy was a good petitioning creditor. 
Thus it would have been if the bills had been negotiated and 
returned without the indorſees proving them. And the indorſees 
proving the bills under the commiſſion will not make any differ- 
ence, for having done that, they can only call on the Peters for 
the deficieney beyond the dividend paid by the Dunleps which is 
juſt what the Peters would loſe if they had kept the bills and 
proved them themſelves, in which caſe the certificate would have 
barred them. Their negotiation of the bills ſubſtituted others ia 
their place with reſpect to their claims on the Dunlaps, but did not 


enlarge thoſe claims. While the indorſees are holders of the 175 
* the 
9 1 
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4 Peters have no claim whatever on the Danlops, they have 
transferred their right to others; and when the bills ſhall be re- 

turned upon their taking them up it will be juſt as if they had 
never parted with them, for the right to recover on the bills is not 
done away by negotiating them. If it were, much of the ſecurity 
which a bill- holder has would be loft by negotiation ; for if 4. 
ſhould indorſe to B., and B. to C., and C. to D., and D. ſhould 
return the bill to C., though he poſſibly might recover againſt B. 
on the original conſideration on which the bill was trausferred to 
him, yet 1 do not ſee what action C. could have againſt A. or the 
drawer but on the bill. That the right to ſue on the bill is not 
loſt by the indorſement is ſettled in the caſe: of Death v. Serwon- 
ters, 1 Lutw. 886. That was an action by the ſecond indorſee 
againſt the acceptor; and the declaration ſtated the cuſtom of 
merchants to draw bills of exchange and to indorſe them, and 
that if the acceptor fail paying the bill to an indorſee, then by the 
cuſtom if the immediate previous indorſer pay the money, the 
acceptor is liable to pay the money to that indorſer, as he would 
have been if he had not made any indorſement ; judgment was 
given for the plaintiff, and affirmed in error in the Exchequer- 
chamber, where it was objected that by this means the acceptor 
would be liable to the payee and all the indorſers, and ſo be 
charged ſeveral times: but this was not allowed, for by the in- 
dorſement of the payee he was diſcharged from any payment to 
him, and by the indorſement of the plaintiff from any payment 
to him till he was again entitled to receive it by payment of the 
money to the indorſee. Now as according to this caſe the indor- 
ſer who pays is to be conſidered as having never made any in- 
dorſement, if he could: likewiſe inſiſt on his having laid out 
money for the uſe of the acceptor, it would be in his power either 


to come in under the commiſſion or not as he pleaſed, and his 


debt at the ſame time might be conſidered as ariſing both before 
and after the bankruptcy. If the indorſer who pays the whole 
cannot ſue for the Whole after the acceptor's certificate, he cannot 
be in a better ſituation by paying a part only inſtead of taking up 
the bill. This is an anſwer to Mr. Wood's and Mr. *. ar- 
gument * their not having the bills. 

But it has been contended chat after the negotiation of the bills 
it Was a matter of contingeney whether the Peter: would or 
would not be ever called on to pay, and that on payment a new 


debt aroſe, as in the caſe of principal and ſurety. But this caſe is 
Vol. VII. 78 diſtin- 
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1798. diſtinguiſhable TRAN that of a ſurety, who pays money 1 by 
aa principal after his bankruptcy; for the contract in fuch' a caſe i 
pecan from its nature conditional, and it is a matter of uncertainty and 
Donror. contingency whether at any time any claim will ariſe on the prin. 
cipal. But that is not the caſe/of the drawer of a bill, who. way, 
after he has negotiated it and been obliged to pay it, maintain an 
action or ſue out a commiſſion on the bill itſelf, juſt as if he had 
never parted with it. When he takes up the bill he is referred 
back to his original contract, according to the caſe of Deaib v, 
Serwonters ; until the bill gets back to the drawer, the acceptor is 
diſcharged with reſpect to the drawer ; when the drawer gets 
back the bill, his right revives and the bill which is the evidence 
of the contract of the acceptor proves that his undertaking was 
to pay a certain ſum of money at a fixed time and not on any 
contingency. ' In ſhort the queſtion' comes to this, 'Whether the 
drawer of a bill of exchange, who is obliged to take it up after 
having negotiated it, is not confined to his action on the bill to 

recover againſt the acceptor ? And it ſeems to me that he is, for! 
ſee no reaſon to raiſe an implied affumpſit as for money paid by 
the drawer for the acceptor, - when the contract ariſing out of the 
bill and the cuſtom are fully ſufficient- to enable him to recover 

what he may be obliged: to pay on the acceptor's refuſal. 

In addition to theſe reaſons it appears to me that à contrary 
doctrine would militate againſt the deſign of the bankrupt laws, 
which is to ſet fair traders free from the engagements they may 
have made previous to their bankruptcies ;-and that it will be very 

. miſchievous if conſiderable! dealers in trade, whoſe bills are in a 
ſtate of negotiation: at the time of their bankruptcies, ſhould be 
liable to the utmoſt amount of their bills after having. given up all 
their effects. Surely it cannot depend on the negotiation or non- 
negotiation of a bill by the payee whether a debt created anterior to 
a bankruptcy ſhall. or ſhall not be barred by it. The caſes which 
preſs. upon this opinion of mine are thoſe of Hewis v. Wiggins (a), 
and Brooks and Rogers (b). With reſpect tothe laſt, Lord; Lough- 
borough who was chief juſtice when that caſe was decided, on 
further conſideration and of the caſes which bad not been men- 
tioned in the courſe of that argument, held: differently in the eaſe 
ex parte .Seddon, which undoubtedly leſſens . the force of it. | 
argued that caſe as n the caſe of n wy and 
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conſidered volt as lending his name to Rogers to get money on | 1798. 
the draft of Rogers of the Olney bank, and that in ſubſtance it 1 
was an advance of money to Rogers on the credit of Brooks's "In 
name as a ſurety to the bank: but I doubt if chat argument is not Per. 
ſallacious, for on Brooks carrying the bill to the bank, che bank 
lent him the amount of it upon the ſecurity of the bill and of his 
name, and when Rogers received the money, it was a loan to him 
by Brooks on the ſecurity of the bill, on which Brooks was en- 
titled to recover when returned to him for non-payment. As to 
the caſe of Howis and Wiggins, 1 ſenſibly feel the preſſure of it, 
and with the weight: of ſuch an authority againſt me, I cannot but 
be apprehenſive that I have proceeded upon falſe grounds. I have 
endeavoured to diſcover wherein I may be miſtaken but without 
ſucceſs, and according to the beſt judgment I have been able to 
form after much conſideration, the certificates in this caſe are bars 
to the demand. And the anſwer I give to the queſtions propoſed 
is that the plaintiff is not entitled to recover, and that a verdiet 
muſt be entered for the defendants. 


GroSE, J. The right of the plaintiffs depends upon the queſ- 
kion whether the certificate of the defendants is a bar to the ac- 
tion; in other words whether the debt on the bills accepted by 
the defendants could be proved by the plaintiffs under the com- 
miſſion againſt the defendants. [Here Mr. J. Grofe ſtated the 
caſe.] To make the caſe more intelligible, L will ſimplify it, and 
ſuppoſe it to be a caſe on two bills accepted and exchanged be- 
tween A. and B.: it will then ſtand thus; A. exchanges his ac- 
ceptance for 3000 L. with B. for a like acceptance; A. pays his 

own acceptance; B. becomes 'a bankrupt and cannot pay his, in 
conſequence of which the bill holder calls on A. the drawer, and 
he pays that which Bs eſtate could not pay. What then is che 
ſruation of the parties? ? A. in paying his own acceptance has only 
performed his engagement and paid what he was bound to pay: 
but upon B. 's acceptance, on which he was the drawer, he is a 
creditor on the eſtate of B.; B. the acceptor was bound to pay 
him upon the bill; his right of action ariſes upon the bill, and 
not upon auy contract collateral to the bill. If there had been no 
bankruptcy, and AH. had in default of B. paid 'B.'s acceptance, A. 
might have ſued B. as dcceptor on the bill; and upon the eſtate 
of B. as acceptor of che bill he had à right to prove the money 
he had paid as drawer. To this purpoſe is the caſe of Rolfe v. 


ID Caſlon; 


< 
a * rn? - 
— 5. 72 | <4 > FE 
5 2 * — 
—— 2 — 
=_ ER Fo Fr IT Bag RIES = _ 


— 3 ere 
le 


= - — r 
err 
— —_— 


„ 
' 
* 
i» 
4 
5 * 
1 
1 7 
«\ 
{ i 
if 
[1 
»1 : 
bo 
G 
1 
[ 
* 
= 
id 
#, 
n 
1 
42 
*M 
79 
11 
f- 
in 
[ 
4 * 


3 
LS] 
1 
19 
17 
i Fo! N 
7 pu 
11 
1 
1 
' 7 
» WH | 
1 
[4 j 
bs! ; 
i 15 
6 x 
1 f 
ia SS 
\ = 
1 
10 | y 
* 
= 
on 
- * 
3 
* 
0 
i 
1 
45 
Mi. 
19 
1 
[+ 
. 
vt is 
1; k 
ir o 
15 
ol 
4 
3 3. 
n 
1 
"mY 
9 
is MN bs 
154 
* 
"7 
4 
15 
10 
7 
V 1 
i4Þ 
id 
. 
0 * 
U 
r 4 
5 
4 
1 
1 
wy 
fr 
Py 
nh 
N 
"ng 
1 
4 
U 
. 
N 
A 
Rs 
a 
Fs 
. 
N 
311 
3 
4. 17 
+. 
17 
17 5 f 
WE; 
3908 | 
*. . þ 
93 
i 4 
Y 
$Id 4 
1 
” ir 
N 
1 IF 
5 5 
" 1 73 
N 1 
15 4 1 * 
1 1. 
1 2 
4 * 4 
by 7 
9 
Wang 
N 
11 
164 
44 
9 
| " 
OR 
$3 2780 
O43 
by hrs t 
105 17 1 
4 1 
Ne L 
011TH 3 
iP 
Net, 
1 
0) bo 
1 
\ 11 
i 
141 5 
Bl 
a 
£ Ne 
43 
90 
100 
WS; 
F 9 
Wot 
{ 
1 4 
44 
4 
4 
oF) 
Gi 
x 
j 
1 Fic 
1 . 


\ 
. 
i 
* 
77 
y 
i 
5 
+ 
> 
3 
4 
1 
9 
is 6 
* 
| | 
3 N 
* 1 


8 — 
. ny "LEA 
8 E 
W AER 

< 2 
5 
— — a — 


* 3 = 
S 

Syn Bran hey r 

= 


e 
— 0 = 


* 
- a i b — 
3 — * © — y < 2 — * * = —— 
* 2 2 ons r 100 pete = — 2 n — if! . — 4 > — b. = 
19, Ke > 5 F - a . . 
— 2 — — — = x * n * 4 - < K 
- — * & — 3 A = 4 4 > Fg tt Ps F. Tr — 3 tz L 7 1 _— = r bon > n * n —_— 
© AO N ar as” wa. IR” Ws, n K 5 * =" — S 4 2 r at, 2 EN ISIS CIRC 2 n 
n —— — . 2 — — > — — — — — pn 9 YC OE n — „TT — — a 
— * — — — om. — —_ 2 — = — . 3s = n EEE — 2 
* — —— — 2 — - wy — * —— y = - — — — 
— — 0 — — B * 2 _ 3 — 92 7 
w_ . — — As ow vhs Ir Fl . — 2 z * 
; — 8 — 2HAS 252 ——— — — — a — ES — —ů —-„—-— Vos! 
n — . 0 2 = > r — *Siop- 8 
* — —_ 8 s * 


wo 18 
— — r 
R 2 701 
— — — — — 
-— 2.7 44% PO. os "OAH 
S 
2 = * 


Sy - \ => 9 . = 

- . 223 8 „ ba man Dt CHAS IS * od 1 — ä 

3 — © 3 * * 2 * * * > SIR PS 2 „ bad n A - ns = * 

= * . . NT OS E — $I <> - * 9 DL, LT — 9 _ 8 — —— — ene er 

88 - 2 0 a = : * = —_ _— e . — r 
N SY w _— —— RI 4 — < "AL. — = 2 — ACT RY — — ay SEW —y- = — ” —— :. * 
r - - > = 4 — = — — 
* — — h WE > 2 


— js — = will," — 3 * "> "14 —ä— — I — — —— 3 e . 4 2 2 _ 2 3 = 2 
3 - — 822 2 = >$IE%Y > © Eb. wo = — - iv 3 2 S OG _ 2 . — - = — ion 2 — DB — x _ 
p = — S a — — —— 2 _,C_STTSTYS — == = - — — . = ——- - - 
* — = — — 222 — e — — — =o — _ = — 1 4 - * — * = 
—U— — —.— — — —.— —— — Le ES + on * — — — — — = —— 
— vs — <i> — o 5 2 — — — _—_ _— * « 
_ CE . — Ge, yank 


— = 1 — 4 4 — 7 
2 AS . — I I > — Iz 
—— 6 " — — Fane — - 
7 we ce = — — — 2 gy — 5 
wi. — — 
= : * — Dr 
— 


— — + 
WE 
2 — 

— 5 


— 


— — * 
p * A b =_ — nas l — pay ene = Js ho \ 
— — I rr e ** 5 —— 8938 _m—— - 
S r — 2 ö . 3 5 
r 1 * > , Tr 
2 
- _— 


= 
—— — 


9 


. mY 
3 1 a _ — 3 


e 
* £47 


— —— 
s : 
/ 


3 * A 1 
— —_ 2 2 IE ES _ 4 a 25S 2 4 bo = > 
= — I GEE —_ * 2 
- - N — — — —ü—[—ͤä — gf — — —_—— — — 
— er »— — ny = : ne ie” ener Rr $f i "2 I 
— — — 2 - 8 0 r — a2 . ” 
_ 235 2. => — — — OED. — 2 — 2 . — 
— — — — — 7 Ae — — - _ — — — — — — — => — — — 
2 N 7 — . » ” of 2 - - - 
— 


e = 
— - oy FE 7 : 4 . - . IT - 
—— — — — _ # Pris > . - — en 4 — - 5 8 = : N n 8 0 
3 . * = 4 ad * 8 N — My 22 — K — — 
— * — Er P. ˙ — ̃ Ä — nr — S = * A K 2 


14889 „ 
rn 
4 # 
. ee 
ear 


4 3 
oy 
: 
/ 
= 
| 
5 | C 6 
1 1 
J * : 8 
0 5 
7 . 


1798. 
6 


Cow LEY. 


"againſt 
DvNLOF. 


* 


CASES IN. EASTER - TERM. 


Caſlon 005 3 where 4. drew a bill of exchange on B. payabl to 
the order of 4. which. B. accepted; ; and B. drew a bill on 4, 
payable to the order of B. which A. accepted, for their mutual 
accommodation, both bills being made payable at the lame time, 


baving the ſame dates, and containing the ſame ſums. There n 


was holden that the one acceptance was a good conſideration for 
the other, and not merely an indemnity ; fo that if Either party 
became a bankrupt the bill accepted by him might be Proved 
under his commiſſion; and that conſequently to an action brought 
on ſuch bill his bankruptcy and certificate might be pleaded j in 
bar. Now apply the doctrine in that caſe to the preſent, and it 
will tand thus; the bills accepted by the Dunlop were a good 
conſideration for the bills accepted by the houſe of Peters; the 
Dunlop. having become bankrupts the bills accepted by them 
might have been proved under their commiſſion; and conſe- 
quently to an action brought on them the certificate of the de- 


fendants may be pleaded in bar. The argument ſet up by the 


plaintiff is that the right of the Peters does not ariſe on the bills; 


but the fact is not ſo; the whole tranſaction is founded on the 


bills. The debt from ho defendants to the houſe of Peters does 
not ariſe from the latter having paid their own acceptances, for 
thoſe they were bound to pay; but from the defendants having 
omitted to pay their acceptances, in conſequence of which the 
houſe of Peters were bound to pay as drawers, and are by law 
remitted to their right to recover againſt the Dunlops, as acceptors, 


This!! is the true foundation on which the houſe. of Peters could 


have any right to recover againſt the Dunlops; and to this effect 
is the caſe of Death v. Serwonters, I Lutw. 88 7 > to 888. A. 


draws. a bill of exchange upon B. payable to C., which B. ac- 


cepts; 7 indorſes it to D.: now by this indorſement B. is diſ- 
charged of the payment to C., and if P. indorſe, it to E, then . 


on 18 diſcharged of Any payment to D. 5 but if D. pay the money to 


paid their acceptandes to the holders 


E., then D. becomes again entitled to receive the money of B. 
So if C. pay the money to D., then B. is diſcharged as to D. ; 
but C. becomes newly entitled, and B. is again liable to him, but 
diſcharged againſt D. and E. 80 here the Dunlops, not having 
„ the drawers were obliged to 
pay them; ; and when they have 1 they become again entitled, 
and the Dunlops are again liable. In other words the, houſe of 


(a) 2 H. Black, Rep. 570. 


*8 Peter: 


- U "Tad | : * 
(A * 


Cl THE AF Miter vi o iron m. 
Peters art remitted 10 welt Ught t 3s bill, w hich when. in 9 3 


hands of Stfer holders was 5 1 to the. Theſe ar are caſes : 


at law, tid prove' the riglit of the eiern « on the bills. And e con 


6ſteht witli thoſe caſeb is 1 underſta nd the pra Qice of the. — 721 


of Chancery; according to Which (as T apprehend) the Peters' 
might Have prove theft claim upon the bills after they had paid 
what Was duk upon them and "Ka taken them up. Ex parte 


F305 112 


Biynrr, Co. Bankr. Laws, 21 BJ and e ex parte Seddon, November 


1796, before Lord Loghborough 28 The petitioners there u were 


creditors before the bankruptey upon a promiſory | note o of the 


bankrupts for 38 51. IO. 6, d. payable to the petitioners, the 
conſideration of which was a bill drawn by the petitioners, and 


W BY 
againſt. 
Dux Lor. 


accepted by one Oldham for the like ſum: at the time of the 5 


bankruptey the note was not in : the hands of the petitioners, ſo 


that it eould not be proved at that time under the commiſſion, but 
coming afterwards to'theit Bands the Lord Chancellor permitted! it 


to be proved; for having” given a valuable conſideration for it, 


there was till it was paid a debt due to them upon the note. So 
here, the Peters“ having” given” a valuable conſideration for the 
acceptances of the Dunlops, there” was till they were paid a debt 


due to them upon 'theſe acceptances. | Theſe caſes therefore prove 
that upon the acceptances of the Daunlops being paid by! the Peters 


their right accrued on the bills; and that upon thoſe bills they might 


have proved their debts under the commiſſion of the Dunlops. 88 05 
This is the plain way of conſidering the caſe, by which I think. 
the material arguments for the plaintiff are anſwered. Not that 
the caſe is without its difficulties; and had [ been compelled to 
have deeided inſtantly on the former argument, thoſe of the 
plaintiff ſtruck me ſo foreibly that my opinion inclined towards 2 
deciſion in his favor“ They were, 1k, That there was no cauſe. 
of aQion till the bankruptey. But there lies the fallacy and miſ- 
take; for the inſtant "the bills were exchanged, each was indebted 
to the other in the ſum which Was the amount of their reſpective 


acceptances; for the counter acceptances were a good. conſider- | 


ation to found a debt upon on either ſide reſpectively. So is the 


i 


caſe of Rolfe v. Caſlon, 2 Hi Blat. 570. 2dly, It was ſaid that 
the Peters“ have paid more than they ought to pay. This will 
always happen upon the exchange of acceptances and an inſolvency | 
of one. of the parties, where one has paid and the other has not. 
The ſolvent: man is bound to pay his own acceptances as acceptor 


and the acceptances of the other as drawer: but the debt due to 
Vol. VI. W him 
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bim from the other does not ariſe. from the payment. of. bis own 
acceptances, but upon his name ſtanding as drawer on bills of 
355 which the other! is acceptor, and which always conſtitutes a debt 
to the drawer. 3dly, It was ſaid that when the Peters” paid the 
Dunlop acceptances a new conſideration aroſe, to which the cer. 
| 5 tificate is no bar. To which I anſwer in the negative: the 4 
. bf the Peters? is not founded on à new conſideration, but they are 
remitted to their old right, which ariſes on the bills and not on a 

fact collateral to the bills; and the not attending, ſufficiently to 

this diſtinction (I ſuſpect) led me at firſt into a contrary opinion, 

occaſioned by comparing this caſe to that claſs of caſes where a 

man without conſideration accepts a bill which another promiſes 

to take up. There at the time of drawing the bill there i 18 no debt 

to the acceptor ; the debt accrues only by payment of the money. 
The acceptor qua acceptor can never be a creditor ;. his acceptance 
imports the admiſſion of a debt from him to another; and when 

he has paid as acceptor, if he paid for any other perſon in conſe- 

quence of any requeſt from that other, he becomes a creditor, not 

on the face of the bill, but by a contract collateral to the bill. 

When two perſons exchange acceptances, each becomes the debtor. 

of the other upon his accepted bills. But when a man accepts 

7 without confideration, he is never a, creditor of the perſon for 
whom he accepts till he pays; from that payment ariſes the debt: 
but where the acceptances are exchanged, the debt ariſes from 
thoſe acceptances, The firſt caſes in which this claſs of men, who 
were refuſed the liberty of proving. under the commiſſion, were- 
permitted to ſue the bankrupt after his certificate, were caſes of 
indemnity. Upon that ground were determined the caſes ex 
parte Adney, Coop. 460. Young v. Hockley, 2 Black. R. 839. 
Chitton v. Whi Nn, 3 Will. 13. Vanderheyden v. De Paiba, ib. 528. 
Goddard v. Vi anderbeyden, ib. 262. Hęſtugſon v. Woodbridge, M. 
24 Geo. 3. Dougl. 166. n.; all which were actions by acceptors 
againſt the drawers on promiſes of indemnity, i i. e. to repay the 
acceptors if the drawers did not take up the bills when due; and 
7. aylor v. Mills and another, Cowp. $286, which was an action 
on an indemnity bond. The caſe ex parte Adney was this; A. in 
conſideration of 11. 105. 7d. received of B. undertook in writing 
to make himſelf liable for the due payment of a note upon which 
H. was indebted to B: A. before the note was due became bank- 
rupt ; held that 4.'s undertaking was a collateral engagement only 


an caſe H. ſhould not pay the note when due; conſequently as it 
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| ted in in contingeney Whether it Wenn ever become a acbt or 
not, it could hot be proved as fuch under .'s-commiſſion. Here 
in reſpect to the Peters, as drawers of the bills, the debt was 


certain and exiſted at the time of the banktuptey, although the 


pills were in other hands. 


As to the caſes of Brooks v. Rogers, and Thais v. Wiggins, this 


ciſe has been reſerved for the purpoſe of reconſidering them. The 


gentlemen T in the-Court of Chancery conceive that thoſe deciſions 


are directly i in oppoſition to their daily practice. And of the caſe 
of Brooks v. Rogers it is remarkable that the Lord Chancellor, who 


in 1791 determined that caſe as Chief Juſtice of C. B., ſo doubted 
of it, that upon reconſidering 1 it in the caſe ex parte Seddon he 


overruled it and permitted the debt to be proved. The caſe 
of Howis v. Wiggins came on before this Court upon a mo- 
tion for a new trial; and poſſibly under a miſapprehenſion of it, 


I conſidered it as a caſe of indemnity; and the ground on which 


the rule was refuſed was on a ſuppoſition that Vanderbeyden v. 


De Paiba, which was a caſe of indemnity, was in point. I then 


confidered Howis the plaintiff and payee of the two promiſory | 


notes as having indorſed them as furety for the defendant, with 


a view to give credit to the notes, and without any conſideration. 


given to him for ſo doing. In any other way of conſidering that 


caſe, I think it is not to be ſupported. It ſeems therefore in this 


way of conſidering the queſtion that by the deciſions both at law 
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and in the Court of Chancery the debt accruing upon the accept- LY 


ances was a debt at the time of the bankruptcy, and as ſuch might : 
have been proved under the commiſſion ; and that therefore the | 


certificate is a bar. And in ſo deciding, the Court is furthering 


the intention of the legiſlature i in favour of bankrupts, whoſe plan 
it was to liberate that claſs of men, from their debts before in- 
curred, which would be very much obſtructed if in a caſe like | 
the preſent a bankrupt were, after giving up his all, to be liable | 
to demands for thouſands of pounds accrued due upon acceptances 


before his bankruptcy. 


ASHHURST J. This was an action brought by the plaintiff 
againſt the defendants for money paid laid out and expended for 


their uſe. The defendants pleaded the general iſſue, and their i 
bankruptey and certificates, and that the cauſe -of action accrued 
before their reſpeQive bankruptcies. The facts of the caſe are, that 
in the year 1785 an exchange of bills to a large amount took 


place between the. Peters? and ng. and ſeveral bills paſſed 
4 | 1 5 between 
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755 acceptances, and it was agreed that each party were 15 þo 
their own acceptances. The Peters before they became bankrupy 


1 paid ſeveral bills drawn upon them by the Dunlop, and the 11 


of the Peters acceptances were proved and diſcharged under their 


sommiſſion.. But the whole of the Dunlop ACCEptances remained 


unpaid a conſiderable time after the bankruptcy. of all Parties; 
and the eſtate of the Peters, beſides paying their acceptanees, was 
in advance by payments made ſubſequent to the bankruptey of 
the Dunlops for them i in the ſum of * 5 for which "as verdict 
was taken in this cauſe. 


The queſtion is, Whether at dhe time of the e 


of the Dunlops that ſum was or Was not a debt proveable 


under their commiſſion ? and according, as this is decided, the 
conſequence will follow of courſe, whether the debt is is or is 
not barred by the bankruptey and certificate. It is a gener 
rule of law that where one man pays a debt for another which be 


was liable to pay, that is money paid for his uſe, and. gives a new 


cauſe of action to the party ſo paying. The queſtion. 1s, whether 
this caſe comes within that rule. Here there was no other con- 
ſideration than the mutual acceptances, and it was part of the 
original agreement that each was to pay his own. Then, taking 


that to be the tranſaction, there could not be ſaid to be any 
debt exiſting by or from either party, provided they had kept 
to their ſeveral ſtipulations, and had each paid, their, own accept- 


ances; conſequently no debt could ariſe, but by future failure of 
the parties. And it is laid down in Chilton v. Wh! fin (a) that no 
debt can be barr ed but what was contracted with certainty. before the. 
act of bankruptcy. This caſe ſeems. to me to be the ſame in effect 


with that of Yo oung and another v. Hockley (b). There the defendant 


drew a bill of exchange on the. plaintiffs payable to his ,own order; 
the plaintiffs at the defendant” s. requeſt and on his promiſe to 


indemnify them accepted the bill, which becoming due after tbe 
defendant's bankruptcy the plaintiffs paid it to prevent being 


ſued; and i it was holden that they could not prove this as a debt 
under the commiſſion, and therefore that the defendant could not 


plead his certificate in, bar of the action on the promiſe to indem- 
nify. The caſe alſo, of Taylor v. Mills, and another (e) ſeems 


very appoſite to the preſent, where it was bolden that. a * 


O e ee, Coup, 575. 
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10 4 bond who pays the debt after a commiſſion of bankrupt ited 
zoainſt his principal 1 is not barred by the certificate, though the 
penalty of the bond was forfeited before. And Lord Man: geld 
ſaid that at the time of the bankruptey the defendants Were not 
| indebted to Taylor ; he clearly therefore could not come in as a 
creditor under the commiſſion ; Be was not damni ed ar that lime; 
and till damnified, which he could not be till he had been called 
upon and had paid, he could not bring an action. He ſaid fur- 
ther, that the caſe did not ſeem to him to be different from any 

where the cauſe of action, though it ariſe after the bankruptcy, 
is founded on a pre-exiſting ground. And the other Judges were 
of the ſame opinion. The caſes. of Chilton v. Whi Nn (a), and 
Vanderbeyden v. De Paiba (b), which are not denied to be law, 
affirm the ſame principle; and ſo does the caſe of Howis v. W; 79 
gins (e). Now here the debt could never ariſe but by the failure 
of one of the parties to fulfil this engagement ; and that did not 
happen till after the bankruptcy of the Dunlops, till when the 
debt was not aſcertained. 

This caſe therefore ſeems to fall exattly within the principle 
laid down by Lord Mansfield in Taylor v. Mills. It is the com- 


mon caſe where the cauſe of action ariſes after the bankruptcy, 


though founded on a pre-exiſting ground ; and therefore this 
demand could not legally be proved under the Dunlops' com- 
miſſion. Indeed it is ſtated as a fact in the cafe that the com- 
miſſioners rejected the proof; and I think they did right, becauſe 
at the time of the bankruptcy of the Dunlops the eſtate of the 
Peters had not paid nor aſcertained the debt due from the Dun- 
loße, which they were afterwards obliged to do in conſequence of 


the Dunlops not paying their acceptances agreeably to their under- 
taking. And if at the time of the bankruptcy of the Dunlops 
there was not ſuch a debt aſcertained as was proveable under the 


| commiſſion, but it only aroſe afterwards upon a contingency, it 
will conſequently not be barred by the certificate ; and therefore 


I am of opinion that the Poſtea ſhould be delivered to the 


plaintiff. 


Lord Kenyon Ch. ]. This caſe has remained for Judgment 
longer than we wiſhed. It is always expedient (if it can be ef- 


eel) to decide. on the intereſts of parties immediately, and 


(a 3 Will. 17. = (4) 1b. 528. (c) Ante, 4 vol. 714: 
Vox. VII. OT Tk” 8 5 4 parti- 


CowLEY 


againſt 
"DvunLor, 


? *. 5 5 _ 
- = - Ea 
. pk = * OL 28 zz 
_ c — 8 0 = <3 206% * . — 
— —— 9 . — 
E — — — . ——— — 9 
—_— > 1 - AN 8 ä ——k 


4 Le = 7 
— 2 — 
r 8 * 


17 
* 
4.1 

\ N 

N Ki 

— 8 
N 7 
[ 1 


it 
{i 
oi 
* q l a 
II. \ 
T7125 
tak 
F N np 
i 


8 9 
8 CESS * 


Pn 1 7 — Ao 


— — 


1 — — . BY 
8 hy D e 2 d e 


n 
_ _ —_—_ 


U 
. 
8 
1 
* 
1 
* x 
1 
N iba 
if 
4 
1 
+ 
44 
0 
if 
. 
1 


ks 
iN 
1 

if 
| 
0 . 
1 
t 


. 
N 
Ve 1 
1 \ 
r 
19 
&'t 
7.111 1 
+. 
7917 
? 


= 
1798. 


2 


- CowLEY 


againſt 


DunLoe, 


not ariſen from a want of our conſidering i it again and again, bs 


able to prove his debt under the commiſſion, are convertible terms. 


CASES IN ' BASTER. "TERM. 


particularly in caſes of bankruptcy, becauſe it lets! in a more 3 
arrangement of the bankrupt s eſtate. The delay! in this caſe has 


from a hope that we entertained of at length arriving at the fame 
concluſion. It is not however. in the nature of the ming of 
men always to ſee every part of an intricate argument in th, 
ſame light; and when we do not, it is a duty we owe to the 
public to ſtate the grounds of our opinion. If the ſyſtem of the 
bankrupt laws had not been framed, it might perhaps appear rea. 
ſonable to enact that a bankrupt, who has dealt fairly by his 
creditors and has parted. with all he has in the world, ſhould be 
delivered from every obligation he had made prior to his bank. 
ruptcy. But it is now too late to cancel, on ſuch a principle, al 
the deciſions at one ſtroke. It 1s clear that a bankrupt, who has 
acted moſt fairly, may in a variety of inſtances till remain liable 
on contracts made before his bankruptcy. Tt is extremely clear 
that where a bankrupt has taken a leaſe and entered into coye- 
nants for payment of rent and for repairing, &c. though the leaſe is 
taken from him and blended with the general mals of his property 
and divided among his creditors, yet his certificate will not de- 
liver him from his liability to perform the covenants contained in 
that leaſe. 


The bankrupt”: s remaining till liable, and the Gcli not N 


Then could this debt have been proved under the Dunlop com- 


miſſion? if it could, their certificate delivers them from it; ; if not, 
the certificate does not deliver them. Without repeating the facts 


of this caſe, or noticing each particular caſe alluded to, I will 
aſſume this as a principle, which is ſettled by the caſe of Goddard 


v. Vanderheyden and ſome of the other caſes already mentioned, 


that where a man enters into an obligation as ſurety (and there 


is no neceſſity for an abſolute promiſe, an implied promiſe has 


the ſame conſequence 1 in law) for another, and is after the bank- 


ruptcy of the other called on 'to pay money in diſcharge of the 


obligation entered into by him for the bankrupt, a cauſe of aQion 
accrues to him which is not barred by the certificate. The way 
in which I have conſidered this queſtion leads me to draw the 


ſame concluſion that my brother Aſpburſt has drawn, without en- 


countering any deciſion, When theſe bills were drawn and ac- 


cepted, they conſtituted an obligation on the acceptors, by which 
8 they 
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they were primarily liable to pay the perſon who ſhould have a 
title to the bills and be in a condition to call for payment of the 
money: but they only eonſtituted an obligation to the amount of 
the ſums contained in the bills; as ſoon as they had paid that 
money, they the acceptors (the principal debtors) were diſcharged 
from every obligation. The holder of the bills tacitly engaged 
firſt to apply to the acceptors for payment, and on their failure 
enly to reſort to the drawers or indorſers. I lay out of my con- 
kderation the caſes ex parte Brymer and ex parte Seddon, becauſe 
they only ſhew that though the indorſer of a bill of exchange was 
not in poſſeſſion of the bill at the time of the bankruptcy, yet if he 


gets poſſeſſion under a perſon who had a legal title to it he may 


come in and prove his debt under the commiſhon; he is then 


(as my brother Grofe obſerved) remitted to his former title: but 


[ yield to that propoſition with this qualification, that he has a 


right to call on the acceptor for payment if the acceptor has not 


been called on by ſome perſon who had a better right to require 
payment, for if the acceptor has paid he 1s delivered from all 
reſponſibility and cannot be again called upon to pay the bill. 
Then let us conſider what the preſent caſe is; the holders of theſe 
bills have made uſe of them up to their extent, and proved them 


under the commiſſions againſt the Dunlops, the acceptors. And | 
after the eſtate of the Dunlops has been called upon to pay divi- 
dends up to the extent of theſe bills, ſhall it be permitted to an- 
other perſon, who gets poſſeſſion of the bills, to come upon the 


eſtate of the Dunlops again? That would be charging the eſtate 
of the Dunlops twice for the ſame debt. Proving the debt under 
the commiſſions againſt the Dunlops and receiving a dividend was 
equivalent to payment. If that be ſo, there is an end of the 
queſtion beyond all doubt; for here the holders, having a legal 


right to the bills, obtained ſatisfaction from the eſtate of the 


 Dunlops, not indeed in monies numbered, but ſuch a ſatisfaction 
as the law has pointed out in this caſe: the acceptors were then 
delivered from all liability under the bills. But then aroſe another 


ability, in conſequence of the Peters having become ſureties for 


the acceptors; when the drawers paid the bills, they had a right 
to call on the acceptors for whoſe uſe they had paid that money as 
for ſo much money paid laid out and expended for their uſe. 
I before ſtated, and on that I rely, that when the ſecurity of a 
| bill is given, the acceptor is the principal debtor; to him the 
holder 
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holder Py firſt apply, and on his fallure the holder way 1 
| recourſe to the drawer. But here down to the time of the bank. 


ruptcy of the defendants, it was impoſſible for the houſe of Peters 


to call on the eſtate of the Dunlops for payment. If the bills, 
though once negotiated, had come back again to the Peters, they 
would have been remitted to their better right, and might have 


proved their debt under the commiſſions againſt the. Dunlops : 
but as the bills were not in the hands of the Peters at that time, 
and were put in force againſt the eſtate of the Dunlope by the 
perſons who had the legal right to them, the Peters could not 

prove theſe bills again under the ſame commiſſion. Whether 
or not the Peters could have proved theſe bills under the Dun. 
{ops commiſſion will be ſeen by conſidering whether or. not 
they could have maintained an action at law againſt the Dunlops 
before the bankruptcy: had ſuch an action been brought, it 
would have been an anſwer to it to have ſhewn that the bills 
had been already paid by the Dunlops. The eſtate of the Dun- 
lops having once paid theſe bills, I cannot conceive how, the 
Dunlops could be again liable on the bills; and yet the affirm- 


ative of that propoſition muſt be eſtabliſhed before any fair op- 


poſition can be made. to the preſent action. As it 1s clear that 
the Peters could not have brought any action againſt the Dun- 
{ops on- theſe bills before the bankruptey, 1t ſeems to follow 
that having been called upon after the bankruptcy of the Dunlop. 
to pay this money which the Dunlops were hound to pay, the 


right of action accrued to the Peters only on payment after the 


bankruptcy, on the ſame ground that a ſurety,, who pays money 
for his principal after his bankruptcy, may ſue the principal, 
and the debt is not barred by the SORE and certificate of 
the principal. | 

I am therefore of opinion that the plaintiff | is entitled to judg- 
ment, But as the Court are equally divided, no judgment can be 
given in this caſe. 
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SY 


The __ ons of Loxbon againf Core and Others. 


OVENANT: 5 the 8 and the aſſignees of the leſſees. 
2 The declaration ſtated that by an indenture made on the 25th 
of February 1777 at London the plaintiffs demiſed to P. Longe, 
And others, truſtees for the Artillery company,“ All that piece or 
parcel of ground being part of the ground called or known by the 
name of the Artillery Ground, and heretofore part of the field 


commonly called or known by the name of Bunbill Field in the 


pariſh of §/. Luke in the county of Middleſex,” for 60 years 
under the yearly rent of 5 J. for the firſt 30 years and 201, per 
annum for the remainder of the term; in which leaſe were con- 
tained ſeveral covenants on the part of the leſſees, one of which 
was that the captains of the trained bands of the city ſhould and 
might from time to time when and ſo often as it ſhould ſeem good 
to the Lord Mayor of the city or to the faid captains have free 
liberty of ingreſs egreſs and regreſs together with the trained bands 
to muſter train and exerciſe the ſaid trained bands upon the ground 
demiſed, without any charge for the ſame, and without any let 


ſuit trouble denial &c. by the leſſees &c. That by virtue of that 


demiſe the leſſees entered; and on the iſt of December 1796 at 


London aforeſaid all their eſtate right title &c. in and to the ſaid 


demiſed premiſes by aſſignment thereof then and there duly made 
came to and veſted in the defendants; by virtue of which aſſign- 
ment they afterwards entered &c. Then it ſtated certain breaches 
of the covenant, that the captains of the trained bands had not 
had free liberty of ingreſs egreſs and regreſs together with the 
trained bands &c., for that C. Porter and 7. Jennings two of the 
ſaid captains were on ſeparate days prevented by the defendants 
entering on the ſaid ground for the purpoſe of training muſtering 
and exerciſing the ſaid trained bands &c. | 

To this the defendants put in nine pleas, among which were 
the following; that the leſſors did not demiſe to the original leſ- 
ſees modo & forma ; that the eſtate &c. of the original leſſees did 
not come to or veſt in the defendants by aſſignment modo & 
forma; and that the ſaid captains had free ingreſs &c. 

Iſues were joined on all theſe pleas, and found for the plain- 
tiffs on the trial in London, ſubject to the opinion of this court on 


a caſe reſerved. The only queſtion 1 in that caſe was whether the 
Vor, VII. 7 K 
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mills of London, raiſed by the ſtat. 26 Geo. 3. c. 92. in leu of the 
trained bands, could or could not be exerciſed in the Artillery 
Ground within the meaning of the covenant contained in the leaſe 


of 1777? This Court, being clearly of opinion that they might, 


ordered the poſtea to be delivered to the Nin, in the laſt 
term. 

After the above caſe was dilpoted & the defendants moved in 
the laſt term to arreſt the judgment, on the ground that the action 
was local and ſhould have been tried in the county of Middleſex 
where the land was ſituate, on the authority of Barker v. Damer; 
Carth. 182; 1 Show. 191; 3 Mod. 337. and Salk. 80. 

Gibbs, Fackſon, and R. Smith, now ſhewed cauſe againſt that 


rule. Firſt; the foundation of the application fails, becauſe it is 


not xy alleged i in the declaration that the land lies in the 


county of Middleſex, or out of London. It is not ſtated that the 


Artillery Ground, the land demiſed, lies in Middle eſex, but merely 
that formerly it was part of a field commonly called Bunhill Field 
in the pariſh of St. Luke, in the county of Middleſex ; which is 


nothing more than that the ground was reputed to lie in Middle 


 fex. And if it be doubtful whether the land lie in Middle [eſex or 
London, that alone is a ſufficient reaſon for diſcharging the rule; 
for unleſs ir clearly appear on. the record that there has been a 
miſtrial, the plaintiffs are entitled to their judgment. But, ſe- 
condly, if the land demiſed be locally ſituate in Middl ger, two of 
the iſſues joined in this caſe were on facts alleged to have happen- 
ed in London, and therefore were properly tried in London. The 
firſt is on the demiſe made at London; the ſecond alſo is on the 
aſſignment made at London; for in the declaration it is alleged 
that the demiſe was made at London, and the aſſignment at Lon- 
don aforeſaid, and the pleas deny both thoſe allegations modo et 
forma. And if only one of the material facts on which the ac- 
tion is founded aroſe in London; the plaintiff had his option either 
to bring his action there or 1n the county where the other facts 


happened. In Bulwer's caſe (a) the rule is clearly laid down, 


** In all caſes where the action is founded upon two things done 
in ſeveral counties, and both are material or traverſable, and the 
one without the other dotli not maintain the action, there the 


plaintiff may chooſe to bring his action in which of the counties 


he will (5).“ This rule has always been acted upon, and * : 


(a) 7 Eo. 2. 2. () See alſo Scart v. Bret, ante, 2 vol. 241+ per Ah J. 


particu- 


IN THE THIRTY. EIGHTH YEAR OF GEORGE UI. 


carticularly recognized 1 in Greghon v. Heather 197 Thirdly ; ; but 
even if the action were improperly brought in London, the de- 
fendants ſhould have demurred and cannot take advantage of this 
objection after verdict by reaſon of the ſtat. 16 U 17 Car. 2. 

c. 8. which enacts that if any verdict ſhall be given in any 
ſpec: &c. judgment thereupon ſhall not be ſtayed or reverſed 
« for that there is no right venue, ſ% as the cauſe were tried by a 
jury of the proper county. or place where the attion is laid.” And 
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though it was at firſt doubted whether that act only applied to 
thoſe caſes where there was a wrong venue in the right county or 
to thoſe where the cauſe had been improperly tried in the wrong 
county, it has been ſolemnly adjudged that the latter is the true 
conſtruction of the act. Craft v. Boite, 1 Saund. 246; 1 Ventr. 22; 
and Sir T. Raym. 181; 3 Salk. 364. 2 Vin. Abr. 334. Chew v. 
Briggs, 12 Mod. 7; Santler v. Heard, 2 Bl. Rep. 1033. per 
Blackto:1e J; and the Mayor &c. of Berwick v. Ewart, ib. 1071. 
per Could J. The only caſe in which a contrary rule was adopted 
is that of Thur/by v. Plant. (o); for the caſe of Barker v. Damer, 
on the authority of which this rule was obtained, is diftinguiſh- 
able from the preſent; in that caſe there was a plea to the ju- 
riſdiction of the court, and a demurrer to the plea, ſo that the 

ſtat. 16 & 17 Car. 2. could not apply to it. And of Thurſby v. 
Plant it is ſufficient to obſerve, 1ſt, that it was decided before 
that of Craft v. Boite and the other caſes above referred to in 
which a contrary rule was eſtabliſhed ; and 2dly, it was argued 
when the ſtat. 16 & 17 Car. 2. was ſuſpended ;. for that act had 
force at firſt only for three years and to the end of the ſeſſion of 
parliament afterwards ; and though the ſtatute was afterwards 
revived and made perpetual by ſtat. 22 & 23 Car. 2. c. 4., it's 
operation was ſuſpended when Thurſby v. Plant was decided. 

And if this defect of mis-trial (if any) were not cured by the 
ſtat. 16 F 17 Car. 2., it clearly, was cured by a ſubſequent ſtat. 
5 Geo. 1. c. 135 which enacts that where any verdict has been or 
ſhall be given in any action &c. the judgment thereupon ſhall not 
be ſtayed or-reverſed for any defect or fault either in form or ſub- 
Hance in any bill, writ original or judicial, or for any variance in 
ſuch writs from the declaration or other proceedings. French q. t. 
v. Wiltſhire, 2 Str. 1085. | 


{a) 2 Str. 727, and 2 Ld. Raym. 1455. ihe 2593 and 2 Keb. 439. 448. 468. 492. 
) 1 Saund. 237. 1 Sid, 401. 1 Lev. GER 
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Erſkine, Law, and Garrow, in ſupport of the rule. Bt it 
does ſufficiently appear that the premiſes, in reſpect of which the 
action is brought, lie in Midale ex. The reputation is only au. 
nexed to the name, not to the locality, of the place; 5 it is alleged 
in the declaration that the Artillery Ground is part of Bunki 
Field, which Bunhill Field is in the county of Middleſex. Se. 
condly ; this being an action of covenant againſt the aſſignees of 
the leſſees, it ſhould have been brought in Middleſex where the 
land lies; for this is an action founded, not on any privity of con- 
tract but, on a privity of eſtate only. This therefore is. as much 
a local action as an ejectment, which muſt be brought in the 
county where the lands are ſituate, otherwiſe it is error on the 
In Wey v. Yally (a) Lord Holt ſaid that, the action being 
brought againſt the aſſignee of the leſſee, « it was grounded upon 
the privity of eſtate which is local, and therefore to be brought 
where the land lies.” And as the aſſignees of the leſſees are not 
liable on any privity of contract, it is immaterial in what place 
the demiſe and aſſignment were made. Thirdly ; then if this 
were a defect originally, it is not cured by the ſtat. 16 & 17 Car. 2., 


record. 


which only applies to caſes where there was an improper venue in 


the right county, for before that ſtatute it was neceſſary to award 


the venue from the particular hundred. And the act expreſoly ſays 


but that all ſuch omiſſions variances defects and all other mat- 
ters of the like nature not being againſt the right of the matter of 
the ſuit, nor whereby the iſſue or trial is altered, ſhall be amended 
by the Judges of the courts where ſuch judgments are or ſhall be 
' evidently meaning that the trial ſhould ſtill be in the 
proper county. Such was the conſtruction put on the ſtatute in 
Barker v. Damer, which caſe was afterwards recognized by Holt 
Ch. J. in 6 Mod. 194., where he ſaid “ your caſe of Barker v. 
Damer is good law.” That this was the intention of the Legi- 
ſlature is further manifeſted by adverting to the ſtat. 21 Jac. I. 


given; . 


c. 13. © an a& for the further reformation of jeofails, which ſays 


that no judgment ſhall be ſtayed © by reaſon the viſne is in ſome 
part miſawarded or. ſued out of more places or of fewer places 
than it ought to be, fo as ſome one Place be right. named.” And 
with regard to the ſtat. 5 Geo. I. c. 13. that is only applicable to 
caſes where there is ſome defect in the writ or variance between 5 
the writ and declaration or other proceedings, but does not ex- 
tend to caſes where there has been a mis-trial. 


(a) 6 Mod. 194. 
8 


Lord 


IN THE THIRTY-EIGHTH YEAR OF GEORGE II. 
Lord KENYON Ch. J. Had it not been for the caſe alluded 

to by the defendant's counſel, it would not have occurred to me 

that this was a local action. An action, the fruit of which 1s the 


delivery of the land itſelf, is neceſſarily local, becauſe the poſſeſſion 
of land ſituate in one county cannot be delivered by the ſheriff of 


another. But great inconveniences would follow a determination 


that an action of covenant, where damages only are to be reco- 
vered, muſt be brought in the county where the lands, in reſpect 
of which the covenant was made, are ſituate. We have valuable 
poſſeſſions 1n diſtant parts of the world, particularly i in the Weff 
India iſlands, great part of which 3 is transferred from hand to hand 
in this country; and if no action could be brought here on the 
covenants contained in ſuch conveyances, there would be a failure 
of juſtice. Without diſcuſſing that point however, I think there 
is great weight in all the anſwers given to this application by the 
counſel for the plaintiffs. In the firſt place, it does not clearly 
appear that the land hes in the county of Middleſex : it is de- 
ſcribed as heretofore part of a field in the pariſh of St. Luke in the 


county of Middleſex : but for any thing that appears on this re- 


cord this field may have changed its juriſdiction; ſo lately as in 


the reign of Henry VIII. part of Cheſter was taken out of that 


county, and the ſame thing has happened in ſeveral other coun- 
ties. At the moſt the words uſed in this declaration are equivocal. 
"The next anſwer alſo has great weight. Here one iſſue was on 
the fact of the execution of the deed in London on which the ac- 
tion is brought; that iſſue was properly tried in London. What is 
ſaid on this ſubject in the caſe cited from Strange (a) is pointed; 

« Co. Bulwer's caſe is expreſs that where matter in one county 


is dependent on matter in another county, the plaintiff made lay 


his action in either. Et per Curiam: The law is certainly io.” 
Then conſider the effect of the ſtat. 16 17 Car. 2.: that would 


little deſerve the name of an omnipotent act, as it has ſometimes 


been called, unleſs it would cure ſuch an objection as the preſent 
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that is taken merely to elude the juſtice of the caſe. But I think 


that that act has cured this defect, if it were a defect; and I can- 
not expreſs myſelf in better terms than Ke/ynge Ch. J. and Rain/- 
ford and Morton Juſtices did in one of the caſes (5) cited, who ſaid 
that the words of the ſtatute were plain; that the iſſue was 
tried by a jury of the proper county where the action was brought, 


(a) 2 Str. 727. (6) 1 Sauud. 2475 8, 
Vol. VII. Fo L which 
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CASES IN EASTER TERM. 


which was within the expreſs words of the. ſtatute, and is they 
conceived) within the intent of the ſtatute.“ 
As HRHURSTH J. declared himſelf of the ſame opinion. "0 
GROSE J. This rule was obtained principally on the authority 
of Barker v. Damer : but on referring to that caſe 1 it appears that 
the queſtion aroſe on a demurrer and not on a motion in arreſt of 


judgment. I admit that where an action of covenant is brought 
on a privity of eſtate, and not of contract, the action muſt be 
brought in the county where the lands lie: if it be not brought 
there, the defendant muſt take ad vantage of it before verdict, 
otherwiſe the defect is cured by the ſtat. 16 & 17 Car. 2. In ad- 
dition to the caſes cited there is another of Adderley v. Wiſe 
2 Lev. 164., where an iſſue having been tried in London on a 
feoffment of lands in Oxford/bire a motion was made in arreſt of 
judgment becauſe the action was local and ought to have been 
brought in Oxfordſbire, but © per Vaughan Ch. J. & Curiam re- 
ſolved this is cured by the ſtatute of Jeofails 17 Car. 2. by the 
expreſs words thereof, being tried in the county where the action 
is brought; and they referred to the caſe in 1 Saund. 246. The 
caſe in Levints is therefore applicable to the preſent; becauſe it 
ſhews that even in caſes where the aQion is local, the objection 
that it has been tried in another county cannot prevail on a mo- 
tion in arreſt of judgment. 3 
LAWRENCE J. The rule laid down ! in Bulwer's caſe gives 3 
deciſive anſwer to this application ; it ſhews that where ſeveral 
material facts ariſe in different counties the plaintiff may bring his 
action in either. The inſtance of an ejectment, to which this 
caſe has been compared, is very diſtinguiſhable from this; there 
if the action is not brought in the proper county, a difficulty 
would ariſe with reſpect to the execution, for the ſheriff of one 
county cannot deliver the poſſeſſion of land in another. Then 
with regard to the effect of the ſtat. 16 & 17 Car. 2.; the de- 
fendant's counſel wiſh us to put a conſtruction on it different from 
that which it has received in the ſeveral deciſions alluded to by the 
other {ide : but in thoſe caſes (a ) it was ſolemnly decided that that 
ſtatute remedied ſuch a defect as that e of in the — 
caſe. | 


Rule diſcharged. 


(a) The ſame point was ruled in Lev- | Bailiffs and Citizens of the City of Litchfield 
ing v. Lady Calverly, 1 Ld. Raym. 330. | v. Slater, Mich, 1743» 6 after a couſi- 
(Carth. 448. and allo in. the caſe of The deration of all the authorities. 
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Rox on the Rache of 1 SunkRS and Joun | 
MawsON and Maxy his Wife againſt WILLIAM Jxr- 


FERY, RICHARD BUTLER, and ELIZABETH Goopykk. 


18 following caſe was reſerved on the trial of this ejectment 
at the laſt ſummer-Warw:c# aſſizes for the opinion of this 
Court. : | 

F. Goodacre, being ſeiſed in fee of the premiſes in queſtion, by 
will dated 20th. May 1754 deviſed to his wife A. Goodacre for life, 
after her deceaſe to his daughter Mary Frifwell wife of W. Fri/- 
well for life, and after her death -to his grandſon T; Frifeell ſon 
of W. and M. Friſwell and to his heirs for ever; “ but in caſe 
his ſaid grandſon T. Friſwell ſhould depart this life and leave no 
iſue, then (his will was) that the ſaid dwelling-houſe &c. ſhould 


be and return unto Elizabeth Mary and Sarah the three. daugh- 


ters of W. and M. Frifwell or the ſurvivor or ſurvivors 1 them 
to be equally divided betwixt them ſhare and ſhare alike;“ never- 
theleſs his will was that the ſaid premiſes ſhould go to his ſon JW. 
Coodacre for life immediately after the deceaſe of his wife A. Good. 
acre, “ and after his deceaſe the ſaid premiſes and every part 
thereof to go as above-mentioned to his daughter M. Friſavell and 
her iſſue as aforeſaid.” On the deviſor's death in 1757 his wife 
A. Goodacre entered, and continued in poſſeſſion until her death 


in April 1762, when W. Goodacre the ſon entered. In Trinity 


term 1764 the ſaid Mary Friſwell the daughter, (her huſband 
being then dead) Thomas Frifewell the grandſon and W. Goodacre 


| levied a fine of the premiſes in queſtion, the uſes of which were 


.-Under a de. 


viſe to T. F. 


and his heirs 


for ever, and 


in caſe he 


ſhould depart 


this lif- and 


leave no iſſue 


then to E. M. 
and S. or the 
ſurvivor or 
ſurvivors of 
them ſhare 


 and-ſhare 


alike, the de- 
viſe to E. N. 
and S. is a 

good execu- 


tory-deviſe. 


declared to be to E. Inge to make him tenant to the præcipe in 


order that a common recovery might be ſuffered ; in the Trinity 
term following a recovery was ſuffered, and the aſs were declared 
to be to T. Goodacre and T. Cater his truſtee, who afterwards 


conveyed the premiſes to Y. Jeffery one of the defendants. T. 


Friſwell, the deviſor's grandſon, died in September 1766 unmar- 
ried and without iſſue, never having been in the poſſeſſion of the 
premiſes. | 
And W. Goodacre, the laſt tenant for life, died in March 179g. 
Sarah Friſawell, one of the daughters of W. and M. Frifavell, died 


in Auguſt 1782: Elizabeth another of the daughters and one of 


4 the 


Mary Frifezcll, the daughter, died in February 1779. 
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Rox 
againſt 


Jxrrzar. 


fon(b), and Read v. Snell (c). 


CASES: IN EASTER TERM 
the leſſors of the plaintiff married Sheers and ſurvived lis; ; and 


Mary the third daughter married F. Mawſon, and they are the 


other two leſſors of the plaintiff, The above defendants are te 


| nants in poſſeſſion of the whole of the premiſes. An actual en 


was made by the leſſors of the plaintiff after the death of . 
Goodacre and before the day of the demiſes laid in the declz. 
ration. 

This caſe was argued i in lat Michaelmas term \ by 

Reader for the plaintiff, The queſtion is, Whether end rig 


-wwell the grandſon took an eſtate tail, or a fee defeaſible on the 
event of his leaving no iſſue at the time of his death? The eſtate 


is firſt given to him and his heirs for ever; © but in caſe he ſhould 


depart this life and leave no iſſue, then over. The queſtion then 


is, Whether by theſe latter words the deviſor intended the remain- 
der over to take effect after an indefinite failure of iſſue of 7. F., 
or only in caſe he ſhould die without leaving iſſue at the time f 


his death? If the former, then indeed T. F. took an eſtate tail, 
which is barred by the fine and recovery ; if the latter, then the 


deviſe over is good by way of executory deviſe. The firſt words 


of limitation would certainly carry the fee. It is true that their 
general operation may be confined by ſubſequent words to carry 
only an eſtate tail : but the Court muſt ſee clearly that ſuch was 


the intention of the deviſor. Now here the intention appears 


clearly to have been not to give T. F. an eſtate tail, but to confine 


the words © and leave no iſſue” to the time of the death of T. F.; 
and ſuch alſo is their grammatical conſtruction. If this were the 


caſe of perſonalty it would be perfectly clear; for ſince the caſe 
of Forth v. Chapman (a) to the preſent time ſuch words have al- 


ways been conſtrued to mean, leaving iſſue at the time of the 
death of the firſt taker. It was ſo held in Atkinſon v. Hutchin- 
It is true that Lord Parker in 
Forth v. Chapman took a diſtinction in this reſpect between a de- 
viſe of a freehold and of a chattel intereſt; ſaying that the reaſon 
why a deviſe of a frechold to one for life, and if be die without 


iſſue then to another, is determined to be an eſtate tail, is in 


favour of the iſſue, that ſuch may have it. But then it is to be 
obſerved there was no expreſs deviſe to the iſſue of the firſt taker; 
and therefore if the firſt taker did not take an eſtate tail the iſſue 
would have nothing, which would have been contrary to the 


) 3 E. Wms, 258, (e) 24th. 642. 


(a) I P., Wrms, 663, | | 
7 I apparent 
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gpparent intent of the deviſor. But here it is not neceſſary to 1798. 
make ſuch a conſtruction in favor of the general intent, becauſe "I 


a ſufficient eſtate is given to the anceſtor to carry it to his iſſue gast 
if he had any. Beſides, the diſtindion above alluded to was re- * 


ot 1 by Lord Kenyon in Porter v. Bradley (a), which reſtored 
the law upon that ſubject to its true ground, viz. the intention of 
the deviſor. In theſe caſes the Court will not give an artificial 
meaning to words in order to defeat the intention of the deviſor; 
though in ſome caſes they will conſtrue words, which are properly 
words of limitation, to be words of purchaſe, in order to effec- 
tuate the intent. Bag /haw v. Spencer, 1 Vez. 147. Hedg/on v. 
Ambroſe, Dougl. 341. The caſe before cited of Porter v. Brad. 
ley (a) is directly in point. There lands were deviſed to A. and 
his heirs, and if he die leaving no iſſue behind him, then over; and 
the limitation over was holden to be good by way of executory ane 
It is true that ſome weight was laid on the words © behind 
him,” as confirmatory of what the deviſor intended; but Lord 
Kenyon expreſsly ſaid that even if the firſt words only had 
been uſed, viz. leaving 10 iſſue,” they muſt be reftrained 
to leaving iſſue at the time of his death, according to Lord 
Macclesfield's opinion in Forth v. Chapman. Now here that 
intention is manifeſted from other parts of the will. The 
very next deviſe is of eſtates for life to the ſiſters of T. F. 
or the ſurvivor of them, which ſhews that the event on which 
the deviſe over was to take effect was in the contemplation of the 
deviſor to happen within the period of lives then in being, Which 
cannot be ſuppoſed to have been intended after an indefinite failure 
of iſſue of the firſt taker. It may be ſaid indeed that he intended 
to give the ſiſters a fee; it appears however that he knew how to 
do that if he bad ſo intended: but it is evident that he did not 
regard their iſſue; - for in caſe of either of their deaths the whole 
was to go over to the ſurvivor. In Keily v. Fowler in 1768 (6), 
Lord C. J. Wilmot ſaid that he would lay hold of the moſt trifling 
circumſtance to give effect to the apparent intention of the teſ- 
tator. In Hugbes v. Sayer (c) a bequeſt of perſonal eſtate to A. 
and B., and if either die without children then to the ſurvivor, *© 
was holden a good deviſe over; becauſe though children unborn 
| Vere conſidered the ſame as iſſue, yet the limitation over being 


(a) Ante, 3 vol. 146, inde Ty, Dev. 236. and 245. 
(6) Vide the ſame caſe mentioned in | (e) 1 F. Wav. 534- 


Vor, VII. 5 7M . 1 to 


592 


| 1798. 


Ros 


_ againſ? 
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0 the ſurvivor ſhewed that the teſtator meant a SA vithou 
children living at the death of the party and not after an inde. 
finite failure of iſſue, So in Balguy v. Hamilton (a) a bequeſt of 


perſonalty to the daughter, and. immediately from and after her 
deceaſe without iſſue of her body then over, was holden to be a 


good bequeſt over. So 2 Char. Rep. 187. Theſe indeed were 


. caſes of bequeſts of perſonal property ; - but they ſerve to ſhew 
what ſmall circumſtances the courts have laid hold-of to confine 


the words leaving no iſſue to the time of the death of the fr 


taker. Here the intention clearly was not to leave the eſtates 


deviſed over to the. granddaughters in the power of the grandſon, 
in which caſe he might defeat them by an act of his own; which 


muſt be the caſe if he is conſtrued to take an eſtate tail: but the 


Court will give effect to the deviſor's intent by conſtruing the 


limitation over to be good by way of executory deviſe. 

5 Romilly contrà contended that T. F. the grandſon took an eſtate 
tail under the will, 1ſt, on the authority of decided caſes; 
2dly, on principle. 1ſt, The caſe of Forth v. Chapman (b) is an 
authority for the defendant ; for Lord Parker there held that as to 


the freehold eſtate the dying and leaving no iſſue muſt be taken 


generally, aud not confined to a dying without iſſue at the time 


ok the death of the firſt taker ; though he thought otherwiſe as to 


the leaſehold. The ſame diſtinction was recogniſed: by Lord 
Hardwicke in Sheffield v. Lord Orrery (e); ſo in Southby v. Stone- 


houſe (d), Lord. Stafford v. Buckley (e), Read v. Snell F), and 
Atkinſon v. Hutchinſon (g). In Walter v. Drew (h) the teſtator 


Having two ſons W. and R. deviſed that if W. ſhould die and 


leave no iſſue of his body then he deviſed his lands to R. and his 


heirs; and it was there holden that W. took an eſtate tail by 


5 implication. The diſtinction taken in Forth v. Chapman was again 


recogniſed by Lord Mansfield in Denn d. Geering v. Shenton (i]. 


There one deviſed lands to his grandſon S. and the heirs of his 
body, and their heirs for ever, chargeable witk an annuity to 


M. for life, and in caſe S. ſhould die without leaving iſſue of his 


body then to C. in fee, chargeable with the like annuity, and 


alſo chargeable with the payment of 100/. to the teſtator's niece 


4% Moſeley's Rep. 186, | e 
(4) 1 P n,. 663, | (g) 3 P. Wms. 261. 5 
(c) 3 At. 288. N () Com. R. 372. 


(4) 2 Lex. 616. 


Fo (i) Coop. 410. 
(e) 2 Lex. 180. | 


__ . within 
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within one year after G. or his heirs ſhould be poſſeſſed of the 


premiſes. It was held that S. took an eſtate tail, notwithſtanding 

the circumſtances, which are ſimilar to thoſe here relied on, to 
ſhew a contrary intent, namely, the ſuppoſition that the eſtate 
would come to G. during the lifetime of the teſtator's niece then 
living, and the expreſs eſtate deviſcd to the iſſue of the firſt taker ; 
ſo that no neceſſity exiſted for putting that conſtruction on the will in 
order that the iſſue might take, as was ſaid with reſpect to Forth v. 
Chapman. As to all the caſes cited contrà (except that of Porter 
v. Bradley) it is ſufficient to ſay in anſwer that they were bequeſts 
of chattel intereſts, and therefore fall within the diſtinction in 
Forth v. Chapman. In Porter v. Bradley (a) the Court chiefly 
relied on the words © leaving no iſſue behind him,” which meant 
the ſame as ſurviving him, and confined the general operation of 
the words to the time of his death. It is true Lord Kenyon is ſup- 
poſed to have gone further and to have ſaid that without thoſe 
latter words he ſhould have been inclined to put the ſame con- 


ſtruction on the others, and that he ſhould require a great deal 
of argument to convince him that a different conſtruction ought 


to be put on the ſame words in reſpect to real or perſonal eſtate. 
At moſt however this is only an obiter opinion, and that not a 
poſitive one. And his lordſhip i in a ſubſequent caſe of Daintry 


v. Daintry (b) adopted the diſtinction in Forth v. Chapman ; and 
the Court decided that after a deviſe upon a contingency to one 
and the heirs of his body, and if he ſhould die without iſſue of 


his body then over, the firſt taker took an eſtate tail in the real 
eſtates and the perſonal eſtate abſolutely, At any rate it is now 


too late to inquire whether the diſtinction was rightly taken in 


Forth. v. Chapman ; it has been ſo frequently recogniſed and acted 
upon ſince, that it would be dangerous now to overturn it. But 
.2dly, On principle; there does not ſeem any abſurdity in con- 
ſtruing the ſame words differently as applied to different ſubject- 


matters. This depends upon the different rules of law applicable 
{0 the reſpective ſpecies of eſtates. If a man deviſe all his free- 


hold and leaſehold eſtates to A. without more, it is clearly ſettled 
that 4. will take the freehold for life only, and the leaſehold ab- 
ſolutely; and yet it is moſt probable that the teſtator meant to 


give the ſame abſolute intereſt in both. So here the legal ope- 


ration of the ſame words muſt be Kfferear as to different eſtates ; 


(6) Ame, & vol. 307, 314. 


| (a) Ante, 3 vol, 146. | 
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CASES IN EASTER TERM 


for 7. F. would take the freehold in ſucceſſion to all his ide, 
but the leaſehold he would take abſolutely. The diſtinction ig 
taken in theſe caſes in favour of the heir at law, whoſe in- 


tereſts are more favoured than thoſe of executors. And with. 
out ſupporting this diſtinQtion, as to the conſtruction of the 


words in queſtion, with reſpe& to the two different ſorts of 
eſtates, the intention of the teſtator could not take effect en- 
tirely; for if they do not mean after an indefinite failure of 
iſſue, the deviſees over could not take the leaſehold. Sup- 
poſing the firſt taker had died leaving a child, and that child 


had died immediately after, the teſtator muſt ſtill have meant 


that the limitation over ſhould take effect, which intention is ne- 
gatived by the plaintiff's argument. It is more natural to ſuppoſe 


that the teſtator meant to limit the ſucceſſion of his property to 


as remote a time as he could, than to ſuppoſe that his intention 
was ſolely confined to limit it to the Period of the death of the 


firſt taker. 


Reader in reply obſerved, as to the caſe of Walter „. Drew (a), 
chat. the particular intent was there made to give way in order to 
effectuate the general intent, which was that the remainder over 


ſhould not take effect till after the extinction of the iſſue of N. 
who were to be firſt preferred; and that intent could not have 


been effectuated without giving I. an eſtate tail by implication, 


as there was no eſtate deviſed expreſsly to the iſſue. Beſides, that 


caſe was determined at a very early period before the doctrine of ex- 
ecutory deviſes was ſo well underſtood as it is now; it was decided 


by a ſingle judge; and there were no other dum as in the 
preſent caſe to ſhew a contrary intent. In the caſe of Denn v. Shen- 


ton (6) the firſt deviſe to the firſt taker was of an'eſtate tail, whereas 
here it is in fee; and therefore the latter words there deviſing the 
eſtate over in caſe the firſt taker ſhould die without leaving iflue 
of his body might well be taken to refer to the eftate tail firſt 
deviſed, and ſerved to ſhew that the dying without iſſue was in- 


tended generally, As to Daintry v. Daintry (c) there ſeemed to 


have been ſome alteration in the opinion of the Court before the 
certificate was ſent; and the reaſons on which the certificate was 
founded not being diſcloſed, no argument can be drawn from 
thence. | 


5 (a) Ca: R. 372. | (6) Cowp. 410. 8 (c) Ante, 6 vol. * 
5 | The 


/ 
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The Court ſaid they would conſider of the caſe: but | 
Lord KENYON Ch. J. then ſaid that the diſtinction taken in 
Forth v. Chapman, that the very ſame words in the ſame clauſe 
in a will ſhould receive one conſtruction as applied to one ſpecies 
of property and another conſtruction as apphed to another, was 
not reconcileable with reaſon ; but that if it had become a ſettled 
rule of property it might be dangerous to overturn it. That it 


had been quarrelled with by different judges, and that ſmall cir- 
cumſtances had been relied on to take particular caſes out of the 
rule. His lordſhip added that he had then formed no deciſive 


opinion of this caſe, but that it appeared to him that there were 
circumſtances in the caſe to ſhew an intention in the teſtator that 

by leaving no iſſue he meant a failure of iſſue of T. Friſwell at the 
time of his death, the remainders over being life eſtates only. 
That he was not then prepared to unſay what he had ſaid in Porter 
v. Bradley, in which he had not given any judicial opinion re- 
ſpecting the diſtinction taken in Forth v. Chapman, but had merely 
faid that it required a good deal of argument to convince him 
of the propriety of that diſtinction. 

The caſe accordingly ſtood over, and now 

Lord KENYON Ch. J. delivered the opinion of the Court, after 
ſtating the caſe. 

When we read this caſe at firſt, it appeared to us that there 
was no difficulty in it: but the defendant's counſel, in arguing it, 
ſeemed to think that if we decided againſt his client the eſtabliſhed 
law of the land would be overturned, and he preſſed the caſe of 
Forth v. Chapman on us with peculiar force. But it did not ſtrike 


me in the ſame light, and on the beſt conſideration that I have 


ſince been able to give to it at different times I think that this is a 
Clear caſe and may be decided on principles that have not been 
diſputed for a century. We had occaſion a few days ago (a) to 
advert to this doctrine, when we ſaid that this is a queſtion of 
eonſtruction depending on the intention of the party; and nothing 
can be clearer in point of law than that if an eſtate be given to 
A, in fee, and by way of executory deviſe an eſtate be given 
over which may take place within a life or lives in being and 21 
years and the fraction of a year afterwards, the latter is good by 
way of an executory deviſe. The queſtion therefore in this and 
ſimilar caſes is, whether from the whole context of the will we 


(e) vid. Wilkinſon v. South, ſup. 555, 
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| 1798. can collect that, when an eſtate is given to A. and his heirs for 
— ever but if he die without iſſue then over, the teſtator meant 

againf® dying without iſſue living at the death of 'the firſt taker. The rule 


Rot 


n ſo long ago as in the reign of James the Firſt, i 1n the caſe 


of Pells v. Brown (a), where the deviſe being to T. homas the ſecond 
ſon of the deviſor and his heirs for ever, and if he died without 
iſſue living William his brother then William ſhould have thoſe 
lands to him and his heirs for ever, the limitation over was a good 
executory deviſe. That caſe has never been queſtioned or ſhaken, 
but it has been adverted to as an authority in every fubſequent 
caſe reſpeQing executory deviſes ; it is conſidered as a cardinal 
point on this head of the law, 18 cannot be departed from with- 
out doing as much violence to the eſtabliſhed law of the land as 
(it was ſuppoſed by the defendant's counſel) we ſhould do if we 
decided this caſe againſt him. On looking through the whole 
of this will we have no doubt but that the teſtator meant that the 
dying without iſſue was confined to a failure of iſſue at the death 
of the firſt taker ; for the perſons to whom it is given over were 
then in exiſtence, and life eſtates are only given to them. Now 
taking all this into conſideration together, it is impoſſible not to 
ſee that the failure of iſſue intended by the teſtator was to bea 
failure of iſſue at the death of the firſt taker; and if ſo, the rule 
of law is not to be controverted. It is merely a queſtion of in- 
tention, and we are all clearly of opinion that there is no doubt 
about the teſtator's intention. The conſequence of this is that 

there muſt be judgment for the plaintiff, MR 
Poſtea to « paint 

(a) Cre. Fac. 590. 


* 
— 


Tu/day, ; 1 | | 3 1 
Mo bob. CHURCHILL again GARDNER. 


It i not ne- 773 was an action on a bill of exchange by the payee againſt 
CENAary in a | | 1 a a | . 
one of the acceptors. The declaration ſtated that V. Bavin 


declaration 
bill of 
EET: on Me. made his certain bill of exchange i in writing, dated &c, 


exchange to 


aver thatthe directed to the defendant and J. Gough, requeſting them to pay 


maker deli. 


8 2 to the plaintiff or order 19 J. 9s. 44., which bill the defendant 
ſtate that he and J. Gough accepted &c, by reaſon whereof and according to 
* the cuſtom and law of merchants the defendant and J. Gough 
became jointly liable to pay to the plaintiff the ſaid ſum &c, and 
being ſo liable the defendant in conſideration thereof on &c, un- 


dertook &c. 15 PL 


IN THE THIRTY-EIGHTH. YEAR- OF GEORGE Il. 


To this the defendant demurred ſpecially, and ſhewed for 
cauſe, that it is not alleged in the declaration, nor does it 


thereby appear, that Bovin delivered the ſaid bill of exchange 
to the plaintiff &c. | 


The plaintiff joined in demurrer. 

| Bayley, in ſupport of the demurrer, made two objections to 
the declaration. 1ſt, It is ſtated that the defendant and another 
accepted the bill, and thereby became jointly liable; therefore 


both ought to have been ſued. 2dly, It is not e that the 


maker of the bill ever delivered it to the plaintiff. The mere 


making of a bill of exchange, without a delivery, transfers no 


right, In Daſhwood v. Lee (a) Nindbam J. faid ® There is no 


failure of payment unleſs the bill were delivered.” The modern 


precedents-of declarations on bills of exchange ſtate a delivery. 
Therefore as it does not appear on this declaration that the bill 
was delivered by the maker, the plaintiff has not ſtated any cauſe 
of action on the record. 

But The 'Court were clearly of opinion that there was no 
foundation for the ſecond objection, for that the delivery of the 
bill by Bavin to the payee was included in the allegation * that 
Bavin made the bill.” That if the maker did not intend to put 
the bill into circulation when he made it, it would be open to 
the defendant to make that defence on the plea of the general 

iſſue. And they faid that this mode of declaring was war- 
ranted by many precedents. They alſo hinted a ſtrong opinion 


that there was no foundation for the firſt objection; but that 


if it had any weight at all, which they doubted, it ſhould either 
have been pleaded in abatement, or pointed out as a ſpecial cauſe 
of demurrer. 


597 
1798. 


3 
CHURCHILL 


againſt 
GarDneRs, 


& 


N 


However they gave the defendant leave to withdraw his de- 


murrer, and to plead to the declaration. 
Wigley was for the plaintiff. 


(a) 2 Keb. 30 z. 
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CASES IN FASTER n 


1798. 
Wedneſdays 


e, The Kino Arb M. BLI and 405 others. 


- We B. T* defendants, having been rated to hh Poor in the town» 
a leaſe for ſhip of Wallſend in Northumberland for * 'a piece or parcel 


ars of 
Jakes thr of ground called a waggon way” at the yearly rent of 200 I., being 


th ſ 
ofcarrying the rent they paid ta the dean and chapter of Durham for the faid 
1 Anna of waggon way, appealed againſt the rate to the Seſſions, where the 
N à rate was confirmed, ſubje& to the opinion of this Court on the 
levelling following caſe | 
hills over 


cortais lands, The appellants are the leſſees and workers of certain egg] mines 
B. made 


the waggon Which they hold under Shafto Craiſter eſq. and others ſituate at Long 


ways, In- 


Cloſed them Benton &c. in Northumberland. For the purpoſe of rendering the col- 


8445 . lieries a beneficial concern a communication with the navigable river 


other per. Tyne by a paſſage over the lands which lie between the pariſh of Long 


e, Bo Benton and the ſaid river Tyne is abſolutely neceſſary. The lands 


built two 


houſes on the Which belong to and are ſituate in Wall/end lie immediately be- 
land for bis tween the ſaid collieries and the river Due, and are contiguous 


held tbat B. thereto, and are all held of the dean and chapter of. Durham by 


was liable to 
be rated to leaſes granted by them to their reſpective leſſees for terms of 


T 42 — twenty-one years; and in all the leaſes which have been granted 


. by the dean and chapter of lands in Wall lend a clauſe to the fol- 
way.” lowing effect is inſerted, © That the dean and chapter and their 


The occupier 


7 land? be ſucceſſors ſhould have full and free authority and power of laying 
1aDie to be 


rated tothe making and of granting waggon ways in and over the premiſes 
eee by them ſo demiſed in the different leaſes, paying reaſonable 
N = damages for the ſpoil of ground; the ſaid damages to be ſettled 
by two indifferent perſons to be choſen by the parties.” The 
appellants, for the purpoſe of exporting the coals won by them in 

Long Benton and vending the ſame by ſea ſale contracted with 

the dean and chapter for certain way-leaves or liberties of paſſage 

for leading and carrying coals in waggons or otherwiſe, and for 

making laying and placing waggon ways erecting bridges and 

levelling hills and riſing grounds in through and over the lands 

and grounds ſituate in Wall/end which lay between the ſaid col- 

lieries of the appellants and the river Dyne and in the moſt con- 

venient direction towards the river for a term of years and under a 

yearly rent. In purſuance of this contract the appellants on the 

20th of November 1791 obtained from the dean and chapter 2 

leaſe for twenty-one years at the yearly rent of 2000. of way- 

7 leaves 
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leaves and liberties of - paſſage in through and over the lands and 1798, 
grounds of Matthew Waters &c. &c. (thoſe lands being. ſituate a 
in Wallſend and being all held by leaſes heretofore granted by the =— 3 
dean and chapter) in ſuch direction towards the navigable river M- Bel. 
Tyne as the ſame was marked out in a certain plan or ſketch an- 
nexed to the ſame leaſe; and in the ſaid leaſe the appellants co- 
venanted and agreed with the dean and chapter that they would 
make fuch reaſonable ſatisfaction to Matthew Waters &c. for ſpoil 
of the ſoil by uſing the ſaid liberties and privileges to them 
granted by the ſaid leaſe as ſhould be ſettled by two indifferent 
perſons &c. The appellants, in purſuance of the powers con- 
tzined in the {aid leaſe, have accordingly made and laid a waggon - 
way in through and over the grounds of Matthew Waters 8c. 
in Wallſend, and to complete it they erected a bridge, and alſo in 
many places removed the ſoil and levelled the riſing ground, and 
for the whole length of the way in the line, as the ſame was 
faked out to them, they put and placed ſleepers or dormant 
timbers below the ſurface of the ſoil, and to ſleepers or dormant 
timbers they affixed rail ways or waggon ways; they alſo built 
two houſes on parts of the ſaid way which are occupied by the. 
oate-keepers or other ſervants of the appellants; and when the 
waggon way was finiſhed, the appellants put and placed rails on 
both ſides of the way for the whole length of it, except where it 
was otherwiſe fenced by old hedges. They alſo placed four gates 
at different places acroſs it, which are always kept cloſe and locked 
by them, except at the- times when their coal waggons are tra- 
velling upon the waggon way, by means of which four gates and 
railing all perſons as well - the leſſees of the dean and chapter and 
their undertenants as all other perſons are kept off the waggon 
way. The whole of the ground which is taken up by the waggon 
way is between five and ſix acres; and all the way lies in Mall- 
ſend, which maintains its own poor ſeparately. The appellants are 
rated to the poor in Long Benton at the rate of 1200 l. per annum; 
being the annual rent which they pay for the liberty of working 
coals, breaking the ſoil, and the other privileges which they have 
by their leaſes in the pariſh of Long Benton only. And the 2007. 
per annum which they pay to the dean and chapter for the wag- 
gon way in Wallſend is not part of the 1200/. The grounds of 
the above mentioned leſſees of the dean and chapter through 
which this waggon way paſſes are let to undertenants, to whom 


no abatement out of their rents is made by their landlords for 
Vor. YU. MY 70 this 
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| CASES IN ERS " * TERM: 


this. way, but they (the undertenants) receive 3 "il the | 
appellants a compenſation for the ſpoil of ground occafion. a 
| thereby in proportion to the damage they reſpectively ſuſtain * 
the way, amounting-to 17/. The undertenants have been and 
continue to be rated to the poor in Malſſe nd according to the rents 
they pay to their landlords: no diminution of the ſums at which 
they were rated has taken place ſince the waggon way has been 


rated to the Poor, and the waggon way was not rated to the Poor 
before. 

Holroyd, in ſupport 3 the os of Sales; e that the 
«defendants were .properly rated for the ground over which the 
-waggon way paſſed, becauſe it appeared on the caſe that they had 
the excluſive poſſeſſion of the ſoil ; in which reſpect this caſe was 
diſtinguiſhable from that of R. v. Jolliſte (a), where the party rated 
had only a right of way and was not the occupier of the ſoil, on 


Which ground alone the judgment in that caſe proceeded. 


| Law and Chambre contra. This is a ſpecies of property that has 
never yet been rated. The defendants have not the exclulive poſſeſ- 
ſion of the ſoil, but a mere eaſement ouly, an incorporeal heredita- 
ment. Now by the ſtat. 43 Eliz. c. 2. only one kind of incorporeal 
hereditament is made the ſubje& of a poor rate, namely, tithes ; 
and it has been holden on the conſtruction of that ſtatute that as 
coal · mines only are mentioned in it no other kind of mines are 
rateable, on the ground that expreſſio unius eſt excluſio alterius. 
If the defendants were liable to be rated in reſpe@ of this way, 
the land would be twice rated, in the hands of the tenants as O- 
cupiers of the foil, and in the hands of the defendants in reſpect 
of an eaſement over the ſoil. The ſoil was not granted to the 


defendants, but merely a right of way for the particular purpoſe 


of enjoying their collieries: but the right of poſſeffion remained 
with the tenants to whom a recompenſe is annually made by the 


defendants for the injury done to the ſoil by the waggon way. 
It is obſervable alſo that the dean and chapter could not grant the 


oil to the defendants; therefore nothing but a mere eaſement 


Paſſed to them, which in R. v. Jolli fe was . holden not 
to be liable to be rated to the poor. 


Lord KenyoN Ch. J. I entirely agree with the opinion given 
in the caſe of R. v. Folliffe; but this caſe is very diſtinguiſhable 
from that. The queſtion here is not reſpecting the quantum of 


; 4s) date, 2 vol. go. 


the 


mM THE : THIRTY-HGHTH YEAR OF GEORGE m. 


the rate, but merely whether the defendants are or are not 797 772 
of property that is hc to the poor; and on that point there 
can be no doubt. 
dean and chapter coll only grant a way-leave, therefore nothing 


more than a way-leave paſſed to the defendants: but we are not 


to enquire into the titles of the occupiers. If a diſſeiſor obtain 
poſſeſſion of land, he is rateable as the occupier of it. Without 
going through the different parts of the caſe which ſhew an occu- 
pation of the ground by the defendants, it is ſufficient to ſay ge- 


nerally that they clearly appear to be the occupiers. Therefore I 


am of opinion that the order of ſeſſions muſt be confirmed. 
ASHHURST J. of the ſame opinion. 
GROSE J. It is impoffible to read this caſe without ſeeing that 


the defendants have the excluſive occupation of this ground. It 


is ſtated in the caſe that the defendants have encloſed the ground, 
of the extent of five or ſix acres, thereby excluding ©. the leſſees 
of the dean and-chapter and their undertenants as well as all other 
perſons; that they have placed gates acroſs the way, erected a 
bridge, and built two houſes on it which are occupied by the ſer- 
vants of the defendants. * They were therefore Trendy rated as 
the occupiers of this ground, | 

LAwaENCE J. of the ſame opinion. 


Order of ſalons confirmed. 


ann againſt LASHBROOKE and Another. 


HIS was an aQion againſt the defendants as ; acceptors of the 
following bill of exchange; Hamburgh goth December 1796 
for 100 J. At three uſances pay this my firſt bill of exchange to 
the order of Meſſrs. * Thynne and Co. 1001. Sterling. value in 
account, and place it to account of G. W. as adviſed by David 
Hinr Meijer. To Meſſrs. T. Laſhbrooke and ſon London; which 
was accepted by the defendants, and indorſed by 7 "SR and Co. 
The declaration alſo contained the common money counts. At 
the trial at the fittings at Guilaball after the laſt term before Lord 
Kenyon Ch. J. Thynne was called by the defendants to prove that 
the bill, though dated at HAamburgh, was in fact drawn in London, 
in which caſe it could not be received in evidence! it not being 


ſlamped. On the part of the Plaintiff 3 it was objected that it was 
9 not 


e ground of argument is that, becauſe the 


The Kix 
, 


M. Ba 11. 


Thurſday, 7 


May loth. 


In an action 
by an indor- 
ſee of a bill 


of exchange 


againſt the 
acceptor, the 
latter way 
call the payee 
as a witnefs 
to prove that 
the bill was 
void in its 
creation. 
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not competent to the defendants, who had accepted the " to 
produce any evidence to ſhew that the bill was void i in its crea« 
tion, and if it were that Thynne the payee and indorſer was not a 
competent witneſs to prove that fact. Lord Kenyon overruled the 
objection. The jury found that the bill was drawn in London, and 


at firſt gave a verdict for the defendants, but by Lord Kenyon 's 


advice they afterwards found a verdict for the plaintiff, ſubject to 
the opinion of this Court on the above point; 1 the Plaintiff 
took a verdict on the money counts only. 

Nolan on a former day in this term obtained a rule, calling on 
the defendants to ſhew cauſe why there ſhould not be a new trial, 
on the ground that the evidence given on the part of the e 
ants was inadmiſſible. This rule was moved for with a view of 
enabling the plaintiff to recover on the bill. 

Bayley at the ſame time made a croſs motion, to enter a nonſuit, 


on the ground that if the evidence given by the defendants were 


properly received, the plaintiff was not entitled to recover, inaſ- 
much as there was no evidence whatever on the Part of the plain- 


tiff but the bill of exchange. 


Both (theſe rules now came on together, and were argued at 


length and with great ability by 


Erſkine, Garrow, and Bayley, for the plaintiff, and by 
Mingay, Wale, and Taday, for the defendants: but as the caſes 


cited and the points made at the bar were afterwards taken notice 


of by the Bench, the arguments are here omitted. In the courſe 


of the argument it ſeemed to be admitted that, if the bill of ex- 
change were inadmiſſible in evidence, the plaintiff could not re- 


cover on the common counts, there being no other evidence to 


_ ſupport the plaintiff 's demand but the bill. 


Immediately after the argument Lord Kenyon gave his opinion : 


but the other judges deſired to conſider of the caſe, and did not 


deliver their opinions until a ſubſequent day in the term. 
Lord Kenyon Ch. J. As no other evidence was given by 


the plaintiiF but the bill of exchange, the only queſtion is, Whe- 
ther the bill were or were not admiſſible in evidence, it not being 


ſtamped? If it were made in this country, there is no doubt but 


that it ought to have been ſtamped. The queſtion for our confi- 
deration is, Whether it was proved by competent evidence that 


the bill, which profeſſed to be a foreign bill and to have been 


drawn at Hamburgb, was really drawn in England? The caſe has 


been argued mor ably, and every topic has been RO: forward 


on 
hes | 5 
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on the part of the plaintiff that bears upon the point; . but ſtill 1 
have a very ſtrong opinion upon this queſtion, which I wiſh to 
deliver now leſt it 1 be 9 chat I entertain doubts 
upon it. | 

The propoſition ittempted to be eſtabliſhed by the plaintiff is 
this, that for, ſome technical reaſon or for ſome reaſons of policy 
a court of juſtice muſt ſhut its ears and not ſuffer facts to be diſ- 
cloſed which may be laid before them by a witneſs who is not 
infamous in his character and who has no intereſt in the caule. 


If the law be fo, there is ſome novelty in it. I have always un- 


derſtood the rule to be that where a witneſs is infamous and his 
record of conviction is produced, or where he is intereſted in the 
event of the cauſe, he cannot be received: but to carry the rule 


beyond that would be extending it farther than policy, morality, 


or the intereſts of the public require. The rule contended for by 
the plaintiff is this, that © however infamouſty you (the de- 
fendant) have been uſed, whatever fraud may have been com- 
mitted on you, whatever may be the rights of other perſons, if I 
(the plaintiff) the party to the fraud can get on the inſtrument the 


name of the perſon who may be the only witneſs to the tranſaction, 


I will ſtand entrenched within the forms of law, and impoſe ſilence 
on that only witneſs, though he be a perſon of unimpeachable cha- 
racter and not intereſted in the cauſe.” But I cannot conceive on 
what ground ſuch a propoſition can be eſtabliſhed. It is contradicted 
by every hour's experience; it would tend to ſhew that a party to an 


inſtrument ſhall not be permitted to conteſt the validity of it in a | 


court of law, not only by his own evidence, but by any evidence 


whatever. But in actions brought on bills of exchange and notes 


of hand, it is permitted to the defendant to ſhew that the bill or 
note was given on an uſurious or a gaming conſideration; that 18 


proved by every day's experience. Then the general propoſition 


is not true. But does the policy of allowing ſuch a defence to be 
made apply to this caſe as ſtrongly as to thoſe? Preciſely the 
lame. And not finding any caſe prior to that of Walton v. 
Shelley (a) in which ſuch a defence was excluded, I cannot bring 


my mind to accede to the authority of that caſe. This is one of | 


the moſt important queſtions that can be diſcuſſed; on the rules 
of evidence depend thoſe facts which are introduced i in every caſe, 
and therefore it is of the utmoſt importance to preſerve thoſe 


(a) Ante, 1 vol. 296. 


vol. VII. 1 rules. 
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e It bas. been argued that the defendant is * OY 
caſe: but eſtoppels are odious, and ought not to be extended 


farther than the law has already carried them; the word “ eſto 


pel” does not apply to ſuch a caſe as the preſent. When the 


drawee accepts a bill, he admits that the bill was ſigned by the. 


perſon by whom it profeſſes to have been made, but he does not 
thereby admit that the holder of the bill is in a condition to en. 
force payment of it. Moſt of the caſes cited I admit to be law, 
That of Bent v. Baker (a) is of great authority ; it came here by | 


a writ of error from the court of Common Pleas, and though a 
vrit of error was afterwards brought to reverſe our judgment it 
was at length abandoned. But I wiſh to correct an expreſſion 


imputed to me in the report (5) of that caſe, „that where a 


| perſon has ſigned a negotiable inſtrument, he ſhall not be per- 


mitted to invalidate it by his teſtimony ;”” becauſe having fre- 


_ quently weighed this ſubject in my mind and having not only 


entertained a contrary opinion but having alſo always ated upon 
that opinion at niſi prius, I think 1 never could have uſed the 
expreſſion imputed to me. The caſe of inſtrumentary witneſſes 
cannot, in my opinion, be diſtinguiſhed from the preſent; and if 
not, there is abundant authority in ſupport of my opinion. Sir 
J. Jekyll permitted the ſubſcribing witneſſes to a will to give 
evidence to impeach the will, and the ſame thing was done in 
Lowe v. Jolliffe (c). It was then contended by the plaintiff in 
this caſe that policy required that the evidence offered by the 
defendant ſhould be excluded: but it appears to me that there is 
at leaſt as much policy in admitting it ; for the conſequence of . 
admitting ſuch evidence may be only to diſappoint a remedy in a 
civil action, while the conſequence of excluding it will be to en- 
courage fraud and to authoriſe the perſon who has committed it 
to rely on his own fraud in a court of juſtice. Conſidering the 
queſtion therefore in all theſe different points of view, and not 
finding any caſe prior to that of Walton v. Shelley againſt the 
opinion I hold, I cannot give way to that authority great as it is, 
but I retain the opinion J have invariably expreſſed at niſi prius 
that it was competent to the defendant to give the evidence 
offered by him; and there being no other evidence but the 


bill on the part of the b [ think he cannot recover in this 
action. 


— 


(a) date, 3 vol. 27. (8) 46. 34. (c) 1 Bl. Rep. 365. 
As HHURST 
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AsH HORST J. This is an action on a bill of exchange, which 
on the face of 1 it appears to be drawn at :Hamburgh, when in fact 
it is ſaid-it was drawn in London, and by a late act of parliament 
ought to have had a ſtamp, the want of which vitiates the bill. 
The bill was drawn by A. payable to B., and by him indorſed 
to C. B. the payee was called as a witnefs to prove that the 
pill was in fact drawn at London; and the queſtion is whether 
he was a competent witneſs for that purpoſe. In queſtions of this 
kind which are of ſuch daily occurrence as the rules of evidence 


are it is much to be wiſhed that general rules ſhould be laid down h 


which would be a polar ſtar to ſteer by, and would be applicable 
in their principle to all caſes: for if each caſe is to depend merely 
on the ſuppoſable bias that the exiſting circumſtances under diſ- 
cuſſion may be likely to produce upon the mind of the witneſs 
adduced, it is ſo vague and fanciful a criterion as can never ben 
guide in other caſes that may happen, and has occaſioned the 
numberleſs contrarieties of determination that appear in our books. 
It ſeems to me that there is no ſubject in which ſuch general 
principles ſeem to be more wanted than in what concerns the 
paper currency of this kingdom. The great ſource of the flou- 
riſhing ſtate of this kingdom is its trade and commerce, and paper 
currency guarded by proper regulations and reſtrictions is the 
life of commerce: and I cannot but think that it might be very 


detrimental to the commerce of this kingdom and to paper credit 


if men after they have put their names upon a bill of exchange, 
and by that means as far as in them lay given it a credit and a 
currency in the world, ſhould be permitted to annul their own 


act, to practiſe a fraud upon the world, and to give the lie to 


what they have atteſted, and thereby overturn their own ſecurity. 
Theſe inſtruments are in their nature meant for public circulation, 


and to paſs from hand to hand; and every man who puts his 
name upon them pledges his faith to the public that all the cir- 


cumſtances appearing on the face of them are true. And if any 
rule or principle has been laid down by a court of competent 


juriſdiction that may give a greater ſecurity to and confidence in 


this ſpecies of ſecurities I ſhould be ſorry to ſhake ſuch authority. 
The authority that I allude to is the caſe of Walton v. Shelley 
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(ante, 1 vol. 296.) which was determined when that noble lord 


preſided in the court whoſe abilities all the world confeſſed, and 


in which moſt of the caſes on the ſubject were canvaſſed. The 
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but in regard to theſe inſtruments which are meant for public 


would alſo be deſtructive to the public revenue if ſuch witneſle, - 


tainly be matter of regret if ſuch a conſequence were to enſue: 


been intended to operate as a repeal of any general law of evi- 


that topic, it ſeems to me not to follow as a neceſſary conſequence 


take for the recovery of the duty. This is no breach of public 


action for an aſſault the party cannot be a witneſs for himſelf, 


that the witneſs was not competent to be received, 


CASES IN EASTER TERM. 


general e of the determination. was that no 8 is 
competent witneſs to impeach a ſecurity which he himſelf has 
given or given a ſanction to. [Here Mr. Juſtice: 4/bburf read 
the report of Lord Mangfeld's judgment in that caſe (p. 300). 
The maxim of the civil law, upon which his lordſhip in Part 
grounded his opinion, viz. quod nemo allegans ſuam turpitudi. 
nem ſit audiendus, ſeems to carry great weight in it in all caſes: 


circulation, and which are taken entirely upon the credit of the 
names that appear upon them, it ſeems more peculiarly unfit that 
they ſhould be admitted to impeach their own ſecurities, and ap- 
pear as witneſſes againſt the man who took the inſtrument upon 
the faith of their atteſtation. But it has: been argued that it 


were not to be allowed to ſhew a fraud committed upon it, and 
that it would hold out a temptation to ſuch frauds. - It would cer- 


but it is to be remembered that at the time when the above- 
mentioned caſe was decided, and which determined what the law 
then was, this ſtamp duty was not impoſed ; and the ſubſequent 
act impoſing a ſtamp duty on bills of exchange could never have 


dence before eſtabliſhed, and therefore cannot fairly be brought 
into the diſcuſſion. But if it were neceſſary to ſay any thing upon 


that, becauſe a man ſhall not be permitted to break his faith with 
the public, and deſtroy that inſtrument which he had pledged 
his name to ſupport, he ſhall not therefore be a competent witneſs 
for the crown on an indictment for a conſpiracy to defraud the 
public revenue, or on any other remedy that.the crown might 


faith, and the party might be fully competent to prove the fact, 
becauſe ſuch evidence would be given diverſo intuitu; as in an 


but he may be a witneſs on an indictment for the ſame aſſault 
which is at the ſuit of the crown. This ſeems to obviate the 
argument founded on the ſuppoſed detriment which might ariſe 
to the public revenue from admitting the objection to the compe- 
tency of the witneſs in this caſe. On the whole I am of opinion 


GROSE 
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Grose J. In this caſe two queſtions have been made, the one 
upon t the ſubject matter of the defence, the other upon the com- 
peteney of the witneſs. I will firſt conſider whether it is compe- 
tent to the defendant to prove that which he ſtates as his defence, 
namely, that the bill was not drawn at Hamburgh as upon the 
face of it it imports, but in England, and therefore it ought to 
have been ſtamped to enable the plaintiff to recover upon it. If 


that defence be open to the defendant, I will ſecondly conſider 
whether the witneſs rendered be competent in law to. prove it. 


1. The firſt queſtion ariſes on the ſtatute 31 Geo. 3. c. 25. /. a. and 


19, Seck. 2. enacts © that for every piece of paper upon which 
« any bill of exchange ſhall be written, where the ſum payable 


« thereby ſhall amount to 40s. there ſhall be charged a ſtamp. 


« quty of 3 4.; where it ſhall exceed 30/.—64.; and if it ex- 
« ceed 100 J. — 1 5. 6d.” Sed. 19. ſays that“ No bill of exchange 
« liable to the duties by this act impoſed ſhall be pleaded or given 
« jn evidence in any court, or admitted in any court to be good 
« uſeful or available i in law or equity, unleſs the paper on which 
« it is written ſhall be ſtamped with a lawful ſtamp.” » In this 
caſe a bill of exchange for more than 40 f. was offered in evidence, 
which under this clauſe ought to have been ſtamped, but which 
had no ſtamp. The objeQion was made; to which it is anſwer- 
ed that a bill of exchange in the ſtatute means a bill of exchange 
drawn in England, and that this imports to be drawn at Ham- 
burgh, and therefore need not be ſtamped. I do not know that 
this reaſoning is quite correct; but for my preſent purpoſe it is 
not neceſſary to diſpute it. I mean by this that ſome argument 
may be neceſſary to ſhew that the mere writing Hamburgb or any 
other foreign place on a bill of exchange is even prima facie evi- 
dence upon this ſtatute to ſhew that it was drawn there. I will 
ſuppoſe however that it was: at the ſame time it will be admitted 
that at moſt it is but prima facie evidence; for if it be concluſive 
there is an end of the ſtatute and its proviſion, as then every bill 
of exchange and promiſory note would be dated from ſome fo- 
reign place, and upon that ground be exempt from having a ſtamp. 


If it be not concluſive evidence, the defendant avers and offers to 


prove that it was drawn in England and not at Hamburgh. The 
Plaintiff objects that it is not competent for the defendant to aver 
or prove this fact, for that by his acceptance of the bill he admits 
all that is contained on the face of it to be true, i. e. that it was 
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drawn at  Hamburgh by the perſon whoſe name appears as AY 
of which the acceptor had notice, payable to the Payee; ang 
therefore that it need not be ſtamped. If that be ſo, the <lauſes in 
the ſtamp act become nugatory ; for if the defendant becauſe heis 
acceptor may not be heard to ſay this, neither can the drawer, not 
the indorſers; neither can the drawer or indorſer of a promiſor 
note; and ſo ſuch a determination would be to a certain degree a 
repeal of the ſtatute. But that can never be law: on the con. 
trary it ſeems to me that when the Legiſlature enacts that ever 
bill of exchange ſhall be ſtamped, and that no bill of exchange 
ſhall be pleaded or given in evidence that is not ſtamped, it neceſ. 
ſarily authoriſes the parties concerned, and calls upon courts of 
juſtice where it is offered in evidence, to inquire whether it be 
ſuch a bill as ought to be ſtamped, and to hear evidence by legal 
competent witneſſes to prove that it ought, let the objection be 


made by whatever perſon it may be, be his name upon the bill or 


not. The very purpoſe of the clauſe is to make it the intereſt of 
every perſon concerned in the negotiation of the bill to object and 


to compel the Court to hear and inquire into the ground and vali- 


dity of the objection; other wiſe it would have been ſufficient to have 

inflicted a penalty on the parties to the fraud on the revenue, as is 
done in the 17th ſection. Therefore it ſeems to me that this is a 
good defence in the mouth of the defendant, and that the Court 
if called upon are bound to inquire into the fact, whether it were, 
in the words of the ſtatute, written upon ſtamped paper?“ 

If they he, the next queſtion is, 2dly, can a man whoſe name 
is on the bill be a witneſs for that purpoſe. There is no objection 
to his competence on the ground of intereſt or other diſability, ſuch 
as conviction of any infamous crime &c. The ſingle objection 
made 1s that he 1s a payee and indorſer. If upon this ground 


alone he is determined to be incompetent, we ſhall almoſt as effec- 
tually repeal the ſtatute as if we had ſaid that the objection ſhall 


mot be made by this defendant ; inaſmuch as the perſons whole 
Names are upon a bill will in many nay in moſt caſes, (and if 
once determined that they are inadmiſſible witneſſes probably in 


all, when a fraud is intended on the revenue, be the only perſons 


Jet into the ſecret and enabled to give evidence of it. Before the 
caſe of Walton v. Shelley 1 never read of this ground of incompe- 
tence ; the ground is that a man ſhall not diſcloſe any fact that 
may invalidate an inſtrument which he has ſigned. And why 

may 
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may he not diſcloſe a fact which, if true, it is his duty to the pub- 
lic to diſcloſe? Becauſe, it is ſaid, he has given currency to the 
bill by putting his name upon it, and he ſhall not be permitted to 
impeach his own title. If he has ſo done, he has done a very 
illegal and improper act, and committed a fraud upon the public: 
if by his aſſiſtance the law has been violated, and the revenue 
defrauded, he owes to the public by way of retribution a diſclo- 
ure of the circumſtances and the parties, that the ſcheme to rob 
the revenue may be fruſtrated, by preventing the parties to it 


recovering that upon the bill which it was intended by the Le- 


gillature they ſhould not recover, as a puniſhment for violating 
the law, and as a ſecurity for carrying the act of parliament into 


execution. But it is ſaid he ſhall not impeach his own title. If 


that were true in the common caſes of property, I ſhould ſay that 
upon this act of parliament this caſe muſt be a neceſſary exception 
from the rule: but the caſe of Title v. Grevett in 2 Ld. Ray. 1008. 
is in point to ſhew that a man may be a witneſs to impeach his 
own title; for it was there ruled that a man who conveys lands 
may be a witneſs to prove that he had no title, becauſe that is 
{wearing againſt himſelf ; but he is not compellable to give ſuch 
evidence. But it is ſaid homo allegans turpitudinem ſuam non eſt 
audiendus. This as a maxim applied to parties in a cauſe may in 


ſome caſes be true; but there if both are participes criminis the 


rule applies potior eſt conditio defendentis. A man ſhall not ſuſ- 


tain an action upon a ground which proves him guilty of a breach 
of the law. So a man ſhall not recover money due upon an ille- 


gal conſideration, ſuch as uſury, gaming, ſmuggling, or the like. 
But this rule does not extend to ſhut the mouths of witneſſes 
guilty of criminal actions; if it did, witneſſes daily received in 
courts of juſtice, and whom the policy of the law invites to come 
forward, muſt be rejected; ſuch as accomplices and others con- 
cerned in ill egal tranſactions. This claſs of men, as J ſaid before, 
the policy of the law invites to diſcloſe all they know, leaving 
their credit to the wiſdom and diſcretion of a jury. In the cate 


of the King v. Atwood and Robins, who were indicted for rob- 


bery at the Summer aſſizes for Somer/et/hire 1787 before Buller J., 
the priſoners were convicted on the teſtimony of an accomplice 
unconfirmed by any other witneſs as to their identity; and the 
conviction was afterwards holden good by the judges. And this 
was not new law, nor founded upon a new principle; for in 


1 Hale, 303, 304, and 305, there are different inſtances of con- 


victions 
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victions on the evidence of xccomplices ; one in 1672 of a con- 


viction of Hyde and others of a robbery on the highway on the 


teſtimony of one who was a party in the robbery but not indict. 
ed. The caſes cited for the defendant ſhew clearly what the 
policy of the law ie, and that a man's guilt in the tranſaction dil. 
cloſed, if he be not rendered infamous by conviction and on that 
account incompetent, is not an objection to his teſtimony. That 
ſuch evidence may affect paper currency is true; but that objec- 
tion ought not to alter the rules of law. A man who takes a bill 
muſt know from whom he takes it;. and if this determination will 
make men more cautious and prudent and thereby prevent their 
falling into ſnares of this ſort, it will be of uſe. In the preſent 


caſe let the plaintiff reſort to his indorſer to recover back the con- 


ſideration he gave for the bill. And if eventually ſome puniſh- 


ment ſhould fall on either of the perſons who were the firſt par- 


ties to the tranſaction, the object of the law will be attained; and 
men will take care how they receive an unſtamped bill, and in- 
quire whence it came and where it was drawn. Upon theſe 


grounds I think that the plaintiff is not entitled to recover. 


LAWRENCE J. In this caſe there were two queſtions; firſt, 
whether the indorſer of a negotiable ſecurity can be received as a 


witneſs to impeach the validity of the inſtrument he has put into 
a courſe of circulation, though he has no intereſt ; 2dly, whether 


the acceptor of this bill of exchange ſhall be allowed to contradict 
what appears on the face of the bill, and n., n the 


holder recovering. 


The caſe of Walton v. Shelley is undoubtedly a RY of great 
authority: but it was admitted in the courſe of the argument that 
no ſuch determination is to be found earlier than that caſe ; there- 
fore it muſt depend on its being ſupported by the general prin- 
ciples and rules of law applicable to the admiſſibility of witneſles. 
Now I find no rule leſs comprehenſive than this, that all perſons 
are admiſſible witneſſes who have the uſe of their reaſon and ſuch 
religious belief as to feel the obligation of an oath, who have not 
been convicted of any infamous crime, and are not influenced by 
intereſt, What credit will be due to them will depend on a great 
variety of circumſtances and muſt be decided on by the jury ; and 


I am not aware of any caſe ſolemnly decided, except that of Mal- 


ton v. Shelley, in which a witneſs has been rejected as incompetent 
but upon the ground of ſome exception which may be claſſed 
under one or other of theſe heads, Under none of theſe claſſes 

| 1 does 
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Joes the witneſs in this caſe fall ; and the conſtant practice of 


examining accomplices and what has been done in other caſes 
alluded to, (that of a witneſs to a forged will who has obtained 
probate,) ſhew that the mere circumſtance of a man's repreſent- 
ing himſelf as having done things inconſiſterit with common ho- 
neſty is not ſufficient to reject his teſtimony, however it may 
weaken and impeach it. Nor is there any diſtinction with reſpect 
to negotiable ſecurities, when the point to be conſidered is the 
competency of the witneſs; for ſuppoſing what he has done in 


putting ſuch inſtruments into circulation to be ever ſo great a 


fraud and ever ſo miſchievous, he ſtill is a witneſs unconvicted 
of any crime, and without intereſt, and not more devoid of prin- 
ciple than many who have been mentioned as being conſtantly 
admitted. Whether a defendant ſhall be allowed to ſet up ſuch 
a defence is quite another conſideration than whether the witneſs 
be competent. If the matter may be proved by a witneſs not a 
party to the bill, how can a defendant, not eſtopped to make ſuch 
defence, be deprived of the teſtimony of a witneſs called to eſta- 
bliſh a defence which the law allows who is neither intereſted or 
infamous? It certainly is of conſequence to prevent men hanging 
out falſe colours ; but this rule muſt be applied to the parties in 
the cauſe, or you may prejudice men who have not hung out ſuch 
colours. 

As to the ſecond point ; There is a diſtinction between nego- 
tiable and other ſecurities. Where the queſtion ariſes between the 
immediate parties to any inſtrument or thoſe who ſtand in their 
place, as is the caſe where the inſtrument is not negotiable, the 


rule is that in pari delicto potior eſt conditio poſſidentis; and 


perſons are continually allowed ſuam allegare turpitudinem, as in 
caſes of ſimony, compounding felony, ſale of offices &c; and 
poſſibly that maxim may in our law be confined to the caſes of 
plaintiffs making demands ex turpi cauſa and to ſuch caſes of 


defence in which innocent perſons may be prejudiced. In the 


caſe of negotiable ſecurities the general rule moſt undoubtedly is 
that the bona fide holder of a note or bill has nothing to do with 
the tranſaQtion between the original parties: but this rule has its 


Exceptions ; uſury, gaming, infancy may all be ſet up. It can- 


not be denied but that allowing this defence may have its miſ- 
chiefs and inconveniences and tend much to weakening the eredit 
of notes, but on the other hand if it be not allowed the proviſions 


of a ſtatute on which a conſiderable part of the revenue depends 
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- would be extiedy. eluded ; and it is better that a private miſchief 
ſhould happen to ſome. individuals than a public loſs. The de- 
fendant in this caſe has no merits; to him it muſt be the fame 


thing whether the bill were drawn in one place or another; and 


were it not on account of the public diſadvantages it would 
(I think) be very queſtionable whether the acceptor of a bill of 
exchange ſhould be allowed to ſay that a bill, of which by the 
acceptance he has admitted that he was adviſed, was not drawn 
at the place where it purports to have been drawn. An acceptor 


is only prevented controverting the hand-writing of the drawer 


Friday, 
Mey oth. 


A. ſold a 
ſhip to B. 
with a cove- 
nant that he 
had a good 
title though 
in fact he had 
none; after 
e B. be. 


came a bank 


rupt, and 4. 
ſultained da- 
mage by pay- 
ing the value 
of the ſhip10 
the true on- 
er; held in an 
action on tbe 
covenant by 

A. againſt 


from the miſchievous conſequences of men giving credit by 


their acceptances and then controverting that which muſt be ſup. 


poſed to be in their knowledge; and this applies to every fact 


which the acceptance admits. But in this caſe the queſtion is to 
be decided by conſidering which of two evils is to be' ſubmitted 
to. Whether the indorſer or drawer can ſet up any defence to 
an action on this bill I do not feel it neceſſary to ſay : but I think 
no great miſchief is to be apprehended from the poſſibility of 
dating bills abroad, when drawn here, in order to defraud ; for 
if that purpoſe were clearly eſtabliſhed, I think the parties to ſuch a 
fraud would run a riſk which few men are hardy enough to ven- 


ture on. 


Per Curiam, 


The rule for a new trial diſcharged. 
The rule to enter a nonſuit abſolute. 


Sir A. 8. Hin Bart. and Others againſt 


TouLMuIN and KEeNnDRICK. 


HIS was an action of covenant brought by the plaintiffs, who 

are commiſſioners of the navy. The firſt count in the de- 
claration ſtated that on the 26th of Ofober 1795 the defendants, 
agents to the captors of the Dutch frigate, the Alliance, in conſi- 
deration of 6741 J. 3s. 44. by deed conveyed the ſaid frigate to 
the plaintiffs, and thereby covenanted that they had full power 
and lawful authority to ſell the ſame to the plaintiffs free and clear 
of and from all former charges and incumbrances &c; that the 


Plaintiffs accordingly took poſſeſſion of the ſhip &ec; but that the 


defendants had not full power and authority to ſell the ſame, for 
that the ſhip and ſtores at the time oe nn WE ſaid deed be- 


Z., ſtating the ſpecial damage, that B,”s certificate was no bar. | 


5 "pad 


IN THE THIRTY-EIGHTH YEAR OF GEORGE UI. 


longed to the King, who by a warrant dated the zoth of May 
1797 (after reciting that the Alliance had been taken as prize on 
the 22d of Auguſt 1795 by the King's ſhip the Stag commanded 
by Captain J. Yorke, in company with three other ſhips, and had 
been ſold to the lords commiſſioners of the Treaſury for the 
public ſervice, and that the commiffroners of the Treaſury had 
recommended it to the King to grant the proceeds of the ſale of 
the ſhip and cargo to the captors) authoriſed the commiſſioners 
of the Treaſury to pay the proceeds of the ſale to the officers and 


crew of thoſe four ſhips; that thereupon F. Edgecombe as attorney 


for and on behalf of the officers and crew of the ſhip Stag claimed 
the ſhare of the ſaid ſhip, which amounted to 2000 l., belonging 
to the ſhip (the Srag), which ſum the plaintiffs became liable to 
pay and did pay to the ſaid Edgecombe, but that the defendants 
had refuſed to pay the ſame to the plaintiffs, contrary to their 
covenant &c. The ſecond count was ſimilar to the firſt, except 
that it alleged that the prize money was demanded by and paid to 
the officers and crew of the Stag, inſtead of their attorney. The 
third count, after ſetting forth the ſale of the ſhip by the defend- 


ants to the plaintiffs for 6741 “. 3s. 4d., with the covenant &, 


ſtated that the defendants had not full power and authority to 
ſell the ſame &c, for that the ſame belonged to and was the pro- 
perty of the King, and that the defendants had not paid to che 
plaintiffs the {aid purchaſe money &c. 


The defendant Toulmin pleaded (inter alia) that after the ſeve= 


ral cauſes of action in the declaration mentioned accrued againſt 


him, and before the exhibiting of the bill, to wit on the 27th 
of February 1796, he became a bankrupt, and that the ſaid ſe- 
veral cauſes of action accrued againſt him before he became a 
bankrupt. 

To this plea there was a ſpecial demurrer, becauſe this action 
ſounded in damages only and was not a e certain de- 
mand &c. 


Dampier, in 1 ſupport of the demurrer, contended that the da- 
mages on the breach of this covenant were not ſo liquidated that 


they could be proved under the defendant' 8 commiſſion of bank- 
rupt, This action is not brought for a liquidated demand imme- 


diately conſequent on the accruing of the cauſe of action, but the 
quantum of the damages might be varied by ſubſequent eireum- 
ſtances, and therefore could not be proved on the accruing of the 
cauſe of action; nor can they now be aſcertained without the 

| inter- 
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TY Pe of a jury. Tbis is not like thoſe caſes where the 

7 queſtion has been whether any cauſe of action ſubſiſted before the 

8 110 bankruptey, or thoſe where the form (a) of the action is de. 

cCiſive; nor is it like thoſe of covenant for non-payment of ren; 

or of a ſum certain due before the bankruptcy, where the ſum to 

be recovered is a fixed ſum, aſcertained immediately on the ac. 

.cruing of the cauſe of action, and to which the.creditor can ſwear 

before the commiſſioners. Here a cauſe of action ſubſiſted be- 

fore the defendant's bankruptcy, accruing on the execution of the 

deed, immediately after which the plaintiffs might have main. 

tained an action, Gliniſter v. Audley, Sir T. Raym. 14.: but in 

that caſe they could only have recovered nominal damages; they 

.could not have waved the contract, as in Dutch v. Warren ), 

19 and have proved a debt under the defendant's commiſſion as for 
bi money had and received, becauſe this was for a breach of con- 
tract under ſeal, In Urterſon v. Vernon (c) Aſphurſt J. faid * It is 
a general rule that nothing i 1s proveable under a commiſſion that 
cannot be recovered in the form of an indebitatus aſſumpſit; and 
1 | wherever it is neceſſary to have recourſe to a ſpecial action on 
f | the caſe, or treſpaſs, to recover damages, the party cannot come 
in under the commiſſion.” And Buller J. ſpeaking of an action 

| For not delivering goods according to an agreement, ſaid “If the 
party has actually paid for the goods, there he may recover the 

preciſe value in caſe of non- delivery, and conſequently may prove 

it as a debt under the commiſſion: but if he will not be content 

with recovering the preciſe value of them, but goes for contingent 

damages ariſing from the fluctuation of the market, he cannot 

come in under the commiſſion becauſe thoſe damages are uncer- 

tain.“ 80 in this caſe the plaintiffs had their election; they 

might have recovered nominal damages from the defendants im- 

mediately after the execution of the deed, or they were at liberty 

to wait until they ſuſtained particular damage ſubſequently by 

paying the value of the ſhip to the captors under the King's 

warrant and then recover ſuch ſpecial damage againſt the de- 

fendant on his covenant: but inaſmuch as that damage did not 

ariſe until after the defendant's bankruptcy, his certificate is no 

bar to the plaintifls' claim. But even if the plaintiffs had a cauſe 

55 of action before the defendant's bankruptcy, they could not 


have proved any preciſe debt under the commiſſion, for the 


(a) Geodtitle v. Nerth, Dougl. 562.3 Par-] (6) 1 Str. 406; and eĩted in 2 Burr. 1010. 
Fer v. Norton, ante, 6 vol, 695. (e) Ante, 3 vol. 547. 


5 N damages 


4 
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damages were uncertain and could only be aſcertained by a jury ; - 1798. 
as where damages ariſe on the breach of a covenant for building RIO 
Bani er v. Scott, ante, 6 vol. 489. The ſtat. 5 Geo. 2. c. 30. f. 7, agait 
which enables a defendant to plead that the cauſe of action aroſe 9 

| before his bankruptcy, diſcharges him from all debts due before : 
now the words of the ſtatutes of ſet-off uſe the ſame word © debt,” 

and the conſtruction that has obtained on the latter may fairly be 
applied to the former. But in Weigall v. Waters (a) it was holden 
that the lefſee could not ſet off any uncertain damages, to which 
he might be entitled under a covenant by the landlord to repair, in 
an action brought by the landlord for rent. The caſe which comes 
neareſt to this is that of Chilton v. Whifin and another (5), where in 
confideration' that the plaintiff would” accept a bill of exchange 
drawn on him by the defendants they promiſed to indemnify him: 
after the bill became due the defendants became bankrupts, and 
after their bankruptcy the plaintiff was ſued upon the bill and 

charged in execution: and it was holden that the plaintiff's action 
upon the defendants promiſe of indemnity was not barred by their 
certificate; for though a cauſe of action exiſted before the bank- 
ruptey, the plaintiff was not actually damnified till afterwards. 
There too the quantum of the damage ſuſtained before the bank- 
ruptey was at leaſt as eaſy to be aſcertained as in the preſent caſe. 

Gibbs for the defendant. It muſt be taken to be admitted on 
the record that the whole of the plaintiffs? cauſe of action aroſe 
before the bankruptcy of the defendant, and conſequently they 
might have proved their demand under the defendant's commiſ- 
lon. They do not ſeek to recover any conſequential damage. 
And though in the firſt and ſecond counts the ſum claimed is that 
paid to the officers and crew of the Sag after the zoth of May 
1797, it is alleged in the plea that after the ſeveral cauſes of ac- 

tion the defendant became a bankrupt; the mention of the 27th 
of February, 1797 as the day when the defendant became a bank- 
rupt is immaterial, becauſe it is laid under a videlicet. If the 
plaintiffs had wiſhed to deny that fact, they ſhould have taken 
iſſue on it, inſtead of which they have demurred, thereby admit- 
ting the truth of the plea, namely, that the defendant became a 
bankrupt after all the cauſes of action accrued. This has been 
compared to the caſe of an action brought for not delivering goods 
hen the vendee had paid for them: now according to that com- 
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CASES IN EASTER TERM 
. pariſon the plaintiffs cannot maintain this action. The defendant 
ſold a ſhip to the plaintiffs with a warranty of title, and it after. 
wards turned out that the defendant had not a good title : the 
plaintiffs might either have immediately recovered the purchaſe 
money back, or they might afterwards have recovered back all the 
money that they had expended on her or any other conſequential 
damage: but they only demand the conſideration money paid for 
the ſhip; and as this was a debt that accrued before the bank. 
ruptcy of the defendant; it might have been proved under his 
commiſſion. The cauſe of action ſet forth in the third count 
Clearly exiſted before the defendant's bankruptcy ; for in that the 
breach aſſigned is the non-payment of the purchaſe money to the 
plaintiffs 5 
Dampier in reply. The fallacy in the defendant's . 
conſiſts in this, in confounding the term e cauſe of action“ with 
e the damages” claimed by the plaintiffs ariſing from a breach of 
the defendant's covenant as ſet out in the two firſt counts. The 
cauſe of action indeed aroſe the inſtant the deed was executed, 
which was before the defendant's bankruptcy : but the damages 
ſuſtained by the plaintiffs, as ſtated in the two firſt counts, did not 
ariſe until after, and conſequently could not have been proved 
| {even if they were liquidated damages) under the commiſſion. 
And as the defendant's plea is pleaded to all the counts in the de- 
claration, if it be not a legal anſwer to any one count It is a bad 
plea and cannot be ſupported. 
Lord Kenyon Ch. J. It is extraordinary that no caſe preciſely 
ſimilar to the preſent ſhould ever have been brought before the 
Court until now. I am clearly of opinion that the defendant's | 
certificate has not delivered him from this demand. There are 
caſes without number to ſhew that a certificate does not deliver 
the bankrupt from every contract entered into before his bank- 
ruptcy: it is eſtabliſhed beyond all doubt that if he take a leaſe 
and covenant to pay rent and is then ſtripped of all his property 
F by his: bankruptcy ſo that he has no fund to which he can reſort, 
yet he is liable for .the rent in an action on his covenant made 
before his bankruptcy. So when the action ariſes ex delicto be- 
fore the bankruptcy, the plaintiff need not go before the commiſ- 
ſioners of the bankrupt (defendant) to receive a ſatisfaction, but 
he may bring his action, to which the defendant's certificate will 
be no bar. The Legiſlature only meant that thoſe demands that 


were incurred before the bankruptcy and which were ies” 
| ebts 
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as ſhould be proved under the commiſſion. But here was no 
debt that could be proved under the defendant's commiſſion ; the 
whole reſted in damages, and the plaintiffs have a right to appeal 
' to a jury to aſcertain what is due to them for damages for the 
breach of this covenant. On ſuch an appeal the jury will have an 
opportunity of enquiring into all the circumſtances of the caſe; | 
they may fee reaſon not to give damages to the full extent of the 


price paid for the ſhip, but apportion the damages according to 


the injury really ſuſtained. Therefore I think * plaintiffs are 
entitled to judgment on this demurrer. 


ASHHURST J. I have always underſtood that, where the plain- 
tif's demand reſted in damages, and could not be aſcertained with- 
out the intervention of a jury, it could not be proved under the 
defendant's commiſſion: now here was no preciſe ſum due to the 
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plaintiffs at the time of the defendant's bankruptcy. The defend- | 


ant had indeed been guilty of a breach of covenant at that time: 
but the Jury were to aſcertain the amount of the damages ſuſ- 
tained ; it was a mere choſe in action. 


Grose J. The ground of the demurrer is that the plaintiffs? 
cauſe of action is not barred by the defendant's certificate under 
the ſtat. 5 Ceo. 2. c. 30. The word in that act is © debt:“ but 
this is not the demand of a debt, but of uncertain unliquidated 
damages. The plaintiffs' counſel has very properly argued by 
analogy to caſes ariſing on the ſtatutes of ſet-off, where the ſame 
word “ debt” is uſed; and ſuch a demand as the preſent clearly 
could not have been ſet off in an action n by the de- 
fendant. 5 


* 


LAWRENCE ]. The defendant s argument is this, that it is 
admitted on the record that the cauſe of aQion aroſe previous to 


the defendant's bankruptcy, and therefore the defendant's certifi- 


cate is a bar to this action: but if ſo, it would equally be an 
anſwer to any action that might be brought for any ſpecial da- 
mage ariſing after the bankruptcy, becauſe the cauſe of action 
accrued from the defendant's ſale of the ſhip without having a 
title. But we muſt conſider the nature of the contract, and ſee 
whether a breach of it creates a debt within the meaning of the 
ſtatute that could have been proved under the defendant's com- 


miſſion. In the caſe put of goods ſold but not delivered, the 


conſideration fails, and then the vendor has received money to the 
_ uſe of the vendee. But here is a contract under ſeal ; the plain- 


tiſſs 


a — jo * * - __ 8 — 
4 » * - 2 . _ 2 
* PS” E ze - » 7 hy * * A - _— = * - 
4 Y hl * — 4 4 1 . 5 a7 % —_—_ — * ap 8 
e .. nun Ht nn met ot Dot Wine ASI AT Rr De ce re REST ELL TEES = 
—— . . _ * * 22 — - n 
meme er rede A n | 
—— — - ak _ >? = 
— = mY 


r ins DOC a IEP ar Ir 2 PE PET. nn Fi Poms 
pe — — , TU TA R 


, eee 

n — 22 — 9 Fed gz _ . 
3 
e 1 
C NI Inns 

6. — 3 — 


— 
FD Ent Rs Sy rn 


4 
1 3 
R. 
1 
17 
7 v 
RI 
1s 
"34 
IE HH 
fs 5 
13 
* 
175 
1 
U. 
1 
FT, 
1 
fn 
i 
11 
FL 
. * 
1 
1 
IF 
0 
1 8 
1 
« 
9 
7 * 
9 Fr, 
7 
In 
31 
1 
+ 
i 
, 
i 


— ws 
9 — 
TS 

—z 


+ — * 8 = 
\ - n 9 "> = I > 
= —. Fe, X'S - WS 5 > 1 r — 8 - — 2 prong "FS, 
bo f 9 © g —— Ag 4 a * rai : - o 
= > _— on 2 „„ a. Eo — who; —_ _ \ 
bed GC OED n „ K ET SE 2&8, ee 


1 
r 
1 
— 


2 
"oo 


ESI” 
8 — AY . - p * 9 
TV 
wm = > om N — 5 — — 9 _ — - 
* Tis Gab 


— 


Ju Dn, 
X73 3b << 
Jie 


D 

S 
— 

— KT pay 


. Oo. 27 cf 
_ 2 » 


P 
ET 
* 


+ #1 
* 
3 
FR 
X n 
as. — 
r 
| 


618 


1798. 
79 


 Hammony 


againſt 
Tourna. 


Friday, 
May 11th. 


The Court 
will grant 
leave to enter 
the continu- 
ances after 
verdict in 
order to ar- 
rive at the 


Juſtice of the 
caſe. 
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tiffs muſt proceed on that contract, and can only recover damage 
for a breach of it. The caſe of Weigall v. Waters, cited by the 
plaintiffs' counſel, is a ſtrong authority in ſupport of our opinion; 
for there the defendant had actually paid a ſum of money for 
repairs, and ſo far it became liquidated damages, and yet it was 


holden that ſuch damages could not be ſet off — the plain 
tiffs' demand. 5 / 


Judgment we the plintif 


Dor on. the Demiſe 4 Mu Ans againſt Doran ad 


Others, 


A* the trial of this ejectment a verdict was ; taken pro forma 
for the plaintiff, with liberty to the defendant to move to 
fet it aſide and enter a nonſuit; which motion was accordingly | 
made and a rule niſi granted on a former day in this term on two 
grounds; 1ft, That the leſſor's right of entry was barred by the 
ſtatute of limitations (a); 2dly, By a deſcent caſt. 

The firſt objection (the only one in queſtion at preſent) aroſe 
on the evidence given at the trial, whereby it appeared that Mary 
Mears the grandmother of the leſſor of the plaintiff, and ſiſter to 
Thomas Dolman, from whom both parties claimed, died on the 
25th January 1771, and that afterwards in the ſpring of the ſame 


year «Thomas Dolman died, upon whoſe death the title of the 


leſſor of the plaintiff accrued, if at all, as heir at law; which 
was above 20 years ago. The defendant claimed as grandſon and 
heir at law of that Thomas Dolman. But it was ſhewn that that 
Thomas Dolman had a former wife living at the time of his mar- 
Tiage with the defendant's grandmother, and therefore the defend- 
ant's father being a baſtard could not take by deſcent. The 
leſſor of the plaintiff, in anſwer to the objection to his own title 


to recover on account of the ſtatute of limitations, proved that he 


was an infant at the time when his title accrued and had not come 
of age till 1786, after which he had ten years to bring his action; 
to which the defendant objected that the action was not brought 
within the ten years, and adverted to the niſi prius record the 


memorandum of which was of Hilary term 1798. Lord Kenyon 
at the trial aſſented to the objection, unleſs it could be ſhewn that 


(a) 21 Fac. 1. c. 16, 
65 ©. 
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te writ was fued out before the expiration of the ten years and 
che ſuit continued down to the preſent me, which the leſſor of 


che plaintiff was not then prepared to do: however it was agreed 


that a verdict ſhould be taken for him without er with 
leave to the defendant to move as above. 


But pending that rule another rule was obtained, calling on the 


gefendant to ſhew cauſe why the leſſor of the plaintiff ſhould: not 


be at liberty to amend the pleacroll and record of nifi Prius by 
making them of Eaſler term 1792 inſtead of Eafter term 1797. 
This rule was obtained upon an affidavit ſtating the ſervice of 
the declaration in ejectment in this cauſe, which was commenced 
by original on ſome of the defendants, namely, the tenants in 
poſſeſſion, on the 22d of March 1792; that Dolman and the 
reſt of the defendants (who ſtood on the ſame intereſt) in Eaſter 
term 1792 obtained the uſual rule for making them defendants as 
landlords; and that all the defendants afterwards in the ſame 


term entered into the common rule to confeſs &e; and then 


| ſtating the reſt of the proceedings in the ſame ſult” regularly 
down to the time of trial. bo. e this laſt themtidned: rule for- 
amending, | | 

Erſkine and Lawes now ſhewed cauſe. They icy relied on 
the extreme hardſhip of this caſe againſt the defendant, whoſe 
father had inherited and died feiſed of the premiſes, conceiving 
limſelf and being conſidered by all his family at the time as le- 


gitimately born. And they argued that an application to amend | 
and enter contittnances being to the diſcretion of the Court, and 


not a matter of right, the Court would not lend their aid in ſuch 


a caſe as the preſent, They admitted that ſince Morris v. 
Pugh (a), proof of the writ actually ſued out is admiſſible to 


control the general memorandum of the niſi prius record, but 


obſerved that here no ſuch evidence was offered. But in Harris 


9. t. v. Woo Iford (5) 1t was alſo holden neceſſary to prove the writ 
returned in order to ſave the ſtatute of limitations, which could. 
not have been done in this caſe, and the defect of which this rule 
18 intended to ſupply ; and therefore the granting of this rule (they 


contended) would entrench on the ſtatute of limitations. 1hey 
alſo mentioned the caſe of Goodtitle d. Elton v. Church, Tr. 37 


Geo. 3. in this Court, as a caſe where the Court refuſed to ſet aſide 
a nonſuit ; becauſe TI want of 1 the true time of ſuing 
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"MI general memorandum of the nifi prius record, which referred to 
Lain the firſt day of the term, to have been commenced n the title 
* of the leſſor accrued, which was in the term. | 

Gibbs contra was ſtopped by the Court. 

Lord Kenyon Ch. J. The only e here is FOI the 
leſſor of the plaintiff has actually commenced the preſent ſuit in 
time. In what manner that is hereafter to be made out it is 

| unneceſſary, at preſent to inquire, - The action was, commenced 
againſt the caſual ejector by original, and notice of the declaration 
was ſerved, on the tenants in poſſeſſion, and the landlord was 
afterwards: admitted to defend upon entering into the common 
| rule. Perhaps there may be. ſome difficulty as to the form in 
which the continuances ſhall be entered fo as to bind the real 
parties now before the Court; though I conceive, if it were neceſ- 
ſary, that the Chancellor would iſſue an original writ applicable to 
them. But it is ſufficient in this caſe to ſay that there is no in- 
4 ſtance in which the Court have refuſed the parties leave to amend 
according to the truth of their caſe, to prevent their being barred 
1 by the ſtatute of limitations for a ſuppoſed laches of which they 
really have not been guilty. It is a matter of courſe to grant 
1 leave to amend in theſe caſes, to enable the parties to arrive at 
the real juſtice of the caſe. © And in this inſtance I do not ſee that 
j the defendant ſtands in a more meritorious fituation than the leſſor 
1 of the plaintiff. | of 
j Per Curiam, Rule abſolute to amend. 
4 
10 10. Nee e 
6 ts e 1 was an action upon the caſe; and | the firſt count of the 
1 is pirated be- declaration ſtated that the plaintiff was the author of a cer- 
ration of tain book entitled Thoughts upon Hunting; “ and being ſuch 
* N author within the ſpace of twenty-eight years laſt, viz. on &c. 


the firſt pub- 
lication of it 


{ CASES IN EASTER En 


dut the writ: in evidence at the trial, the action appeared by the 


at &c. firſt publiſhed the ſaid book ; that all the copies of the 


wax mio. book ſo by him publiſhed having been ſold, the plaintiff before 
tain an action 

on the coſe and at the time of the grievance after mentioned intended to pub- 
3 8 " liſha new edition and had laid out 100 J. in preparing the ſame, 
e yet the defendant afterwards and within the ſpace of twenty 
though the 


work was not entered at Stationers* Hall, 5 although it was firſt publiſhed without the name of the 
author affixed. | | % en 
0 | | | | * eight 


eight years from the day of the firſt publiſhing of the ſaid book, 
viz. On &c. At &c. wrongfully and without the plaintiff's leave 
and againſt his will publiſhed and expoſed to ſale and ſold divers, 
to wit, four hundred copies of the ſaid book; by means whereof 
the right title and intereſt of the plaintiff i in the ſaid book is much 
leſſened in value. The ſecond count ſtated that the plaintiff had 
the ſole and excluſive liberty and right of printing a certain other 
book called & Thoughts upon Hunting,” whereof the plaintiff 
was and is the author, and which had been within twenty-eight 
years laſt to wit, on &c. firſt publiſhed by him as ſuch author, 
yet the defendant knowing the premiſes and contriving to injure 
the plaintiff afterwards viz. on &c. at-&c. wrongfully and unjuſtly . 
and without the plaintiff” s leave and againſt his will printed pub- 
liſhed and expoſed to ſale and ſold divers, to wit, four hundred 
copies of ſuch laſt mentioned book, whereof the plaintiff had the 
ſole and excluſive liberty and right of printing as. aforeſaid; by 
means whereof the right title and intereſt of the plaintiff of in and 
to ſuch ſole and excluſive liberty and right of n 1s much 
hurt and leſſened! in value. cl Her 
The defendant. pleaded the general iſſue; and! on the cial at 
the fittings for Meęſiminſter after laſt Hilary term before Lord 
Kenyon the jury found a verdict for the plaintiff, ſubjeRt to the 
opinion of this Court on the following caſe. | 
The plaintiff is the author of the book ſtated in the declaration, 
entitled © Thoughts upon Hunting; and in May 178 1 he publiſhed 
the firſt edition of it, without any name prefixed to the title- 


page. In 1782 he publiſhed a ſecond edition, and in 1784 a 


third edition with his name prefixed to the title-page. Neither 
the original or ſubſequent editions were ever entered in the hall 


of the company of . Stationers. In Auguft 1796 the defendant 


publiſhed the ſame work under the title of © Thoughts upon 
Hare and Fox-hunting,” with the plaintiff's name prefixed to the 


title-page. The plaintiff is ſtill living, and never diſpoſed of his 


right or intereſt in the ſaid work. The queſtion for the opinion 
of the Court is, Whether the plaintiff is entitled to recover in this 
action? 

Reader for the plaintiff Three queſtions ariſe in this caſe; 
iſt, Whether an action on the caſe for damages will lie ſince the 
ſtatute. 8 Ann, c. 19.? ad, Whether, if ſuch action will lie ſince 
the ſtatute, it can be maintained unleſs the work be entered at Sta- 
#toners Hall previous to publication? 3d, Whether the plaintiff 
| - ff 
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1998. hab abandoned! his right of property in the work by e 
— , It without affixing-his name to it? 1ſt, Admitting chat ſince the 
Kees. caſe of Dondigſon v. Becket in Dom. Proc. 1974 (a) an author 
; * cannot/ after publication of his work ſet up a common law right 
= to the excluſive printing and republiſhing-of it, yet-ſuch a right 
is expreſsly veſted in him by the ſtat. 8 Any c. 19. for the term 
8 | therein; ſpecified, which is not yet expired in the preſent cafe, 
The firſt ſection of that act, after reciting that printers and others 
have taken the liberty of publiſhing books and other writings 
without the conſent of the authors or . proprietors to the great 
detriment of them and their families, enacts that the author of 
any book already printed who has not transferred to any other 
the copy of ſuch book &e, or the perſons who have acquired or 
purchaſed the ſame, ſball have the ſole right and liberty of print- 
ing ſuch book &c. for twenty-one years and no longer ; and that 
| the author of any book not publiſhed and his aſſigns /ball have 
| | 20 ſole liberty of printing and reprinting ſuch book for fourteen 
[ years to commence from the day of- firſt publiſhing the ſame and 
1 Þ no longer. It then proceeds to affix the penalties for tranſgreſſing 
1 the law. By this act therefore the property in literary works is 
excluſively veſted in the authors for the period affigned, inde- 
pendently of the penalties which are afterwards inflicted on thoſe 
who infringe that property: and the maxim of law attaches that 
the law confers no right without a remedy to ſecure it, which in 
this inftance can only be by an action on the caſe for damages. It 
will be contended however that the author has no ſuch general re- 
medy in the preſent caſe, becauſe the ſame ſtatute that creates the 
right has pointed out a particular remedy for the protection of it, 
namely, by ſuing for the penalties given by the ſtatute in the 
ſame clauſe. And it muſt be admitted that in general where 
a ſtatute creates a new offence and gives a penalty againſt the 
offender no other remedy can be reſorted to; as in 1 Rol. Abr. 
106. Pl. 16. But that and all other cafes of the like fort are 
founded on ſtatutes which veſt no right in any party, but only 
prohibit the doing of a certain thing under a penalty. There 
1s no caſe where it has been holden that if a ſtatute veſt a right 
generally in any perſon, and alſo give a penalty againſt thoſe 
who infringe that right, the party grieved is confined to that par- 
ticular remedy, On the ces it Was holden in At v. 
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(a) 4 Burr, 2408. and 7 Bro, P. 7 88. : __ [ ET 1 
5 Piclenſgill 


M THE THIRTY-EIGHTH YEAR OF GEORGE mm. 
Pickerſeill (a) that the common law remedy of an action on the 
caſe for damages lies for maliciouſly ſuing out a commiſſion of 
bankrupt. although the 5 Geo. 2. c. 30. . 23. gives a particular. 
remedy in that caſe, namely, by enabling the Chancellor, to 
whom a bond in the penalty of 200 l. is given for ſecuring the 
trader againſt that miſchief, to order ſatisfaction to the party 

grieved. It might even be admitted that the rule may be carried 
farther, and that wherever a new right is conferred by ſtatute, 
and a particular remedy given to the party grieved to enforce the 


obſervance of it, no other remedy can be reſorted to. But here 
there is no remedy given # the party grieved. It is true that 
the pirated copies are to be forfeited to the proprietor of the 


copyright; but that is for the purpoſe of their being deſtroyed, 
and is in itſelf no compenſation for the injury previouſly ſuſ- 


tained, There is alſo a penalty of a penny for every ſheet 


found in the poſſeſſion of the offender, to which without ad- 
verting to the inadequacy of it as a remedy the ſame anſwer 
may be given as before, that it may entirely fail as a compenſa- 
tion for the injury before ſuſtained by the ſale of the ſpurious 
copies. But beſides, there is this deciſive anſwer to it, that the 
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remedy, inefficient as it is, and inapplicable in ſome caſes, is not 


given to the party grieved but to a common informer. Neither is 
the ſuppoſed remedy commenſurate with the duration of the 


right conferred ; for the penalties only attach upon perſons pirat- 


ing copies © within the times granted and limited by this act as 
« .aforeſard;” the only times before fpecified being the term of 
twenty-one years for books then before printed, and the term of 


fourteen years for books thereafter to be printed: whereas by a 


ſubſequent clauſe (the 11th) if the author be living at the expira- 
tion of the firſt fourteen years the ſole right of publiſhing reverts 
to him for a further term of fourteen years. Therefore if the 
party grieved has not this remedy, he has no remedy whatever to 
protect his right againſt invaſion during the latter period. The 
opinion now contended for is fupported by authority as well as 
reaſon, Mr. Juſtice Yates, who in the caſe of Millar v. Tay- 
lor (b) in this Court was alone of opinion that an author had not 


a right -of property at common law in his works when publiſhed, 
was yet decidedly of opinion that by the firſt clauſe of the ſta- 


FX <1 


tute of Anne an excluſive right was veſted in the author 


(a) 2 Will, 145. | (83) 4 Burr, 2380, 


Vol. VII. 7 during 
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all the common law remedies for the enjoyment of that right; for 


againſt 


Hop. 


6) Vid. Mr. Juftice 4fon's argument, 
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a the terms therein - deb : NY that 8 the 
penalties and confiſcation given by the ſame act the author hay 


which he cited Ewer v. Jones, Salk. 415. and 6 Mad. 26. 80 
in the ſubſequent caſe of Donaldſon v. Becket (a); Eyre B., Wo 
gave his opinion in the Houſe of Lords againſt the common law 
right of an author after publication, was yet of opinion that there 
might be a remedy in equity upon the foundation of the ſtatute, 


independently of the terms and conditions thereby preſeribed in 


reſpect of the penalties given. It is admitted that injunctions are 
granted of courſe in the Court of Chancery to reſtrain printers 


from publiſhing the work of another perſon; which practice can 


only be ſuſtained on the ground that the penalties given by the 


ſtatute are not the only remedy which can be reſorted to. 2dly, 


It is not neceſſary to the author's right of action in this caſe that 
the work ſhould be entered at Stationers Hall previous to publica- 
tion. It is true that the ſecond ſection of the act requires ſuch 
entry to be made in order to ſubject a defendant to the forfeitures 
or penalties of the act; but it is only neceſſary for that purpoſe. 


And there was no occaſion to give notice to the defendant who the 


author was in order to ſuſtain this action, becauſe he muſt have 
known that the copyright did not belong to him (6); and he ad- 
mits his knowledge of the author by prefixing his name to the 
work publiſhed by himſelf. 3dly, There is no pretence for ſay- 
ing that the plaintiff by publiſhing the work originally without 
his name thereby abandoned his right of property to the public; 
for whether he did ſo or not is a matter of fact which ſhould have 
been found by the jury and cannot be inferred as a matter of 
law: and here the caſe ſtates that the plaintiff never diſpoſed: of 
his right or intereſt in the work. Yates J. held (c) that the inſert- 
ing of the author's name in the title page was not neceſſary, ſup- 
poſing he had the right of property in him; and that in order to 


make an abandonment there muſt be an intention to relinquiſh as 


well as an actual relinquiſhment. 


Marryat for the defendant. It is admitted that this action is 


not maintainable at common law independently of the ſtatute: if 
ſo, that ſtatute having pointed out a particular remedy no other 
can be — 


It is a ſettled rule that where a ſtatute creates a 


00 4 Ale 240 ib. 2348. 


(e) 4 Barr, 2366. 


new 
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A 7 | 
ne offence or gives a new right, and in the ſame clauſe either pre- 1 798. 1 
ſcribes a particular made of puniſhment or a particular, remedy for. OR, 
BeckForD 
the infringement of it, no other can be reſorted to. But it is other- 1 
wiſe where a ſtatute is merely confirmatory of a pre-exiſting ri ght; Hoop. 


in which caſe the new remedy is conſidered only, as accumulative. 
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It is ſaid that this rule is confined to criminal proceedings or actions 1 
for penalties, and does not extend to caſes of civil remedies for in- A 
juries ſuſtained by the party grieved. Yet it appears that the Legiſ- U 
lature thought otherwiſe in reſpect to property of a ſimilar kind, a 
namely, that of engravings. The 8 Geo. 2. c. 13. 1. gives the X 
excluſive right in their works for a ſimilar term to engravers as 1 
the 8 Anne had before given to authors, and affixes the ſame pe- | wt 
nalties upon the breach of it. 0 The 7 Geo. 3. . 38. extends the 1 
right to other perſons, and enlarges the term of the monopoly to i 
twenty-eight years. Then the 17 Geo. 3. c. 57. reciting the two = 
former acts, and their inſufficiency for the protection of the artiſts, n 
and the neceſſity there was for making further proviſion for „ 
ſecuring their property, gives to the party injured a ſpecial 'F 
ation upon | the caſe to recover damages againſt the party |. 
pirating the work. It is evident therefore that the Legiſlature x 
thought that no ſuch remedy as this now attempted lay by virtue 1 
of the ſtatutes veſting the excluſive right in the engravers. Next If: 
it is objected that the remedy given by the ſtatute of Anne is in- | 
adequate, and that, ſuch as it is, it is given to a common in- A 
former, and not to the party grieved. The inadequacy of it was oy 
a matter for the ſole conſideration of the Legiſlature. The party | 1 : 
grieved may ſue, if he pleaſe, for the penalties. But at any rate a 
that part of the act which requires the forfeiture of the copies 1 
themſelves that have been pirated is entirely for the benefit of itt 
the author. And as the penalties are given againſt every offender | 4 
in whoſe cuſtody any part of the, work pirated ſhall be found Lil. 
* contrary to the true intent and meaning ef the act, that muſt; be mk 
taken to include the further term of fourteen. years granted by the Li. 
ſubſequent part of the act, as well as becauſe in the former part pi 
of the ſame ſection all other perſons than the author or proprietor 9 
are prohibited from publiſhing the work within the times granted | 1 
and limited by this act as aforeſaid. [The Court. ſaid that the i 
words *.as aforeſaid” confine, the meaning to the two terms of 21 Hl 


years and 14 years mentioned in the preceding part of, the clauſe, 
and cannot extend, to the ſecond term of 14 years which i is grant- 
ed thy a ſubſequent clauſe.] As to the caſe cited from 2 Wi V 145. 

9 that 
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1798. that went expreſily on the ground that the aQion would have lain 
gat common law ſuppoling the ſtatute had never been made, aud 
— therefore that the remedy given by the ſtatute was accumulatiye, 
* And indeed it could not be doubted but that a party was entitled 

to a remedy in damages for any injury to his character or fortune, . 

let it ariſe from what cauſe it might. The 2d objection is much 
ſtronger. The whole frame of the act ſhews that the Legiſlature 
intended to make it part of the condition of giving the excluſive 

right to authors to print their works for the times mentioned, that 

they ſhould enter them in ſome public record, in order that all 
perſons might be apprized what works they might or might not 
publiſh. This appears ſtrongly from the third clauſe, which pro- 

vides that if the clerk of the Stationers' Company ſhall not on de- 

mand regiſter the copy, the author upon notice thereof in the 
Gazette ſhall have the ſame benefit as if the entry had been made. 

This ſhews that the Legiſlature conſidered the penalties before 

given in the nature of a remedy to the author, and not merely 

for the benefit of a common informer; for that proviſion is ex- 
cluſively in favour of the author. But this mode which is ſub- 
ſtituted in lieu of the other was till required for the purpoſe of 
notifying to the public the name of the author aſſerting his exclu- 

; _ tive right, and as a warning to others not to offend againſt it, In 
Donaldſon v. Becket in the Houſe of Lords the majority of the 

| judges who delivered their opinions thought that ſince the ſtatute 

of Anne the author had no other legal remedy than that given 

to him by the ſtatute upon the terms and conditions therein pre- 
ſcribed, one of which is that the work ſhall be entered. 3dly, 

The work being originally publiſhed without the author's name, 

and not being entered at that time, muſt be conſidered as evidence 

of his intention to abandon it to the public; and upon a ſpecial 

caſe the Court are ſubſtituted for the jury as to the concluſions to 

be drawn from the facts flated. And though it is faid that the 
defendant knew the author by publiſhing his name to the pirated 


work, yet he could not know whether he were living or where he 
was to be found, 
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Reader, in reply, obſerved that the opinion # the 8 of 
the judges in Donaldſon v. Becket did not proceed upon the ſpe- 
cific remedy which the party had under the ſtatute, but merely as 
to his right of property being confined to that given to him by the 
ſtatute as contrakiaguaihed from the common law, 
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Lord 
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Lord KzNyoN Ch. „ arguments in ſupport of the rights 
of learned men in their works muſt ever be heard with great 
favour by men of liberal minds to whom they are addreſſed. It 
was probably on that account that when the great queſtion of 
literary property was diſcuſſed ſome judges of enlightened under- 
ſtanding went the length of maintaining that the right of pub- 
lication reſted excluſively in the authors and thoſe who claimed 
under them for all time: but the other opinion finally prevailed, 
which eſtabliſhed that the right was confined to the times limited: 
by the act of parliament. And that I have no doubt was the 
rig ht decifion. Then the queſtion is whether, the right of pro- 
perty being veſted in authors for certain periods, the common 
law remedy for a violation of it does not attach within the times 
limited by the act of parliament. Within thoſe periods the act 
ſays that the author all have the ſole right and liberty of printing 
&c. Then, the ſtatute having veſted that right in the author, the 
common law gives the remedy by action on the caſe for the 
violation of it. Of this there could have been no doubt made, if 
the ſtatute had ſtopped there. But'it has been argued that, as 
the ſtatute in the ſame clauſe that creates the right has pre- 
ſeribed a particular remedy, that and no other can be reſorted to. 
And if ſuch appeared to have been the intention of the Legiſlature, 
I ſhould have ſubſcribed to it however inadequate it might be 
thought. But their meaning in creating the penalties in the 


latter part of the clauſe in queſtion certainly was to give an ac- 
cumulative remedy: nothing could be more incomplete as a re- 


medy than thoſe penalties alone; for without dwelling upon the 
incompetency of the ſum, the right of action is not given to the 
party grieved, but to any common informer. I cannot think that 
the Legiſlature would act ſo inconſiſtently as to confer a right, and 
leave the party whoſe property was invaded without redreſs. 
But there was good reaſon for requiring an entry to be made at 


_Stationers* Hall, which was to ſerve as a notice and warning to 


the public, that they might not ignorantly ! incur the forfeitures or 


1798. 


BECKER ' 


againſt 
Hoop. 


penalties before enacted againſt ſuch as pirated the works of others: i 


but calling on a party who has injured the civil property of 
another for a remedy i in damages cannot properly fall under the 
deſcription of a forfeiture or penalty. Some ſtreſs was attempted to 
be laid on the acts paſſed for preſerving the property of engravers 
in their works, in which a ſpecial proviſion is made to meet fuch 


Vol. VII, . . a caſe 
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AEG IN KASTEN TEM 
a-caſe as the preſent, and to give che ſame right of aQion 26 


here contended for. But it is well known that proviſions of that 


kind are frequently inſerted in acts of parliament pro majori 
cautelà; and no argument can be drawn from them to affect the 
conſtruction of other acts of parliament. On the fair conſtruQion 
of this act therefore I think it veſts the right of property in the au- 
thors of literary. works for the times therein limited, and that con. 
ſequently the common law remedy attaches if no other be ſpecifi 
cally given by the act; and I cannot conſider the action given to a 


common informer for the penalties, which might be pre- occupie 5 
by another, as a remedy to the party grieved within the mean- 


ing of the act. 8 

_ A$HHvURsST J. In the caſe alluded wok Donaldſon v. Becke in 
the Houſe of Lords, I was one of thoſe. who thought that the in- 
vention of literary works was a foundation for a right of property 
independently of the act of Queen Anne. But I ſhall not enter 
into the diſcuſſion of that point now, as the queſtion in the pre- 
ſent caſe is much narrowed. And upon the conſtruction of that 
act I entirely concur with my Lord that, the act having veſted the 
right of property in the author, there muſt be a remedy in order 
to preſerve it. Now I can only conſider the action for the pe- 
nalties given to a common informer as an. additional protection, 
but not intended by the legiſlature to ouſt the common law right 
to proſecute by action any perſon who infringes this ſpecies of 


property, which would otherwiſe neceſſarily attach upon the right 


of property ſo conferred. Where an act of parliament veſts pro- 
perty in a party, the other conſequence follows of courſe, unleſs 
the Legiſlature make a ſpecial proviſion for the purpoſe ; and that 
does not appear to me to have been intended in this caſe. I am 
the more inclined to adopt this conſtruction, becauſe the ſuppoſed 
remedy is wholly inadequate to the purpoſe. The penalties to be 
recovered may indeed operate as a puniſhment upon the offender, 
but they afford no redreſs to the injured party ; the action is not 


given to bim, but to any perſon who may get the ſtart of him 


and ſue firſt. It is no redreſs for the civil injury ſuſtained by the 
author in the loſs of his juſt profits. 

GROSE J. The principal queſtion is whether within the p pe- 
riods during which the excluſive right of property is ſecured by 


the ſtatute to the author he may not ſue the party who has in- 


vaded his right for damages up to the extent of the injury ſuſ- 
* | tained; 


IN THE THIRTY-EIGHTH YEAR OF-GEORGE II.. 


tained; and of this I conceive there can be no doubt. In the 


great caſe of Millar v. Taylor Mr. Juſtice I. ates gave bis opinion 
againſt the com mon law right contended for in authors; but he 
was deciſively of opinion that an excluſive right of property was 
veſted/in'them by che ſtatute for the time limited therein. No 
words can be more expreſſive to that effect than thoſe uſed by 
him. But it is to be obſerved that the penalties given by the act 
attach only during the firſt fourteen years of the copyright; and 


during that time only is the offender liable for ſuch penalties if 
he invade the author's right: but he is liable during the whole 


2 


I 21798, 


— — 


period preſcribed by the act to make good in an action for 


damages any civil injury to the author. If this conftrudtion were 


not to prevail, during the laſt fourteen years of the term the 


author would be wholly without remedy for any invafion of his 


property. But there muſt be a remedy, otherwiſe it ald de in 


vain to confer a right. I was at firſt ſtruck with the conſider- 
ation that ſix to five of the judges, who delivered their opinions 


in the Houſe of Lords in the caſe of Donaldſon v. Becket, were 
of opinion that the common law right of action was taken away 


by the ſtatute of Anne: but upon further view it appears that the 
amount of their opinions went only to eſtabliſh that the common 
law right of action could not be exerciſed beyond the time li 


mited by that ſtatute. et ö 


LAWRENCE ]. 3 entirely concur with the opinions Ae CE 


by my Brethren upon the principal point, and the caſe of Tonſon 


v. Collins, 1 Blac. Rep. 330. is an additional authority i in ſupport 
of it; for there Lord Mangfield ſaid that it had been always 


holden that the entry in Stationers Hall was only neceſſary to 


enable the party to bring his action for the penalty, but that 


the property was given Rey to the author, at leaſt during 


the. term. 
: Poſtea to the plaintiff, 
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If a broker 
draw on his 
employer for 
differences 
paid for him 
in ſtock-job- 
bing tranſ- 
actions, and 
the employer 
accept the 
bill, and then 
the broker 


indorſe it to 


a third per- 
ſon after it 
is due, the 


recover on 
the bill. 
Jobbing in 
Omnium is 
within the 
ftat. 7 C. 2. 
c. 8. 
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Tos 8 which was F by ate; clo of a bil | 

of exchange againſt the acceptor, was tried before Lord 
Kenyon at the fittings in this term, when the facts appeared to 
be theſe. The defendant employed one Pritchard a broker to 
tranſact ſome buſineſs for him in ſtock-jobbing in the ſtock 
called the Omnium, who paid the differences for him, and then 
drew the bill in queſtion on the defendant for the amount of 
thoſe differences, which the defendant accepted; afterwards and 


after the bill became due Pritchard indorſed the bill to the 


latter cannot 


plaintiff for a prior debt. Two queſtions were made, ſt, Whe- 
ther Omnium was one of the © public ſtocks or ſecurities y Within 
the ſtat. 7 Geo. 2. c. 8. (a), the ſcrip receipts not being then 
in the market, though the loan had been voted ia the Houſe 
of Commons? 2dly, Whether the illegality of the original 
tranſaction vitiated this bill, the plaintiff having taken i It after it 
became due, and conſequently not being entitled to recover on 


it if Pritchard could not? Lord Kenyon being of opinion againſt 


the plaintiff on both the points, a ven Was taken for the 
defendant; to ſet aſide which 


| Garrow moved on a former day in this t terme on the authority 
of Faikney V. Reymous, 4 Burr. 2069, and Petrie v. Hannay, ante, 
3 vol. 418., when the Court reluctantly granted a rule to ſhew 


cauſe: but on this day 


The Court faid they” were clearly of opinion on the conſtruction 


| of the aCt of parliament and on the authority of Steers v. Laſh- 


deſired that the rule might not be drawn up. 


ley (ö) that the plaintiff was not entitled to recover; and they 


Rule refuſed . 


P p ” * 5 . 


(a) Which (after reciting the inconve- 


any public or joint flock or other public ſecu- 
rities whatever, and alſo all 'wagers and 
contracts in the nature of wagers relating to 
the price or value of ſtocks or ſecurities, 
ſhall be null and void &c, 
(5) Ante, 6 vol. 61. 


niences ariſing from the pernicious and de- 
ſtructive practice of fock-jobbing) enacts that 
all contracts, upon which any premium ſhall 
have been given or paid for liberty to put 
upon or to deliver recelve accept or refuſe. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE Il. 


LovxLAcx againſt Currr. 


F was an action of treſpaſs and falſe impriſonment againſt 
the defendant for an act done by him as a juſtice of the 
peace in the county of Souibampton. At the trial at the laſt Win- 
chefter aſſizes before Perryn B. it was objected on behalf of the 
defendant that the notice (a) was not conformable to the ſtat. 


24 Geo. 2. C 


44 (6) i in not ſtating what particular writ or proceſs i 


the plaintiff intended to ſue out and what form of action he in- 


' tended to commence ; and the caſe of Strictland v. Ward (c) was 
relied on in ſupport of the objection: but the objection was 


(a) The notice was thus “ You having | 


on Kc. as one of His Majeſty's juſtices of 
the peace &c. unlawfully impriſoned and 
cauſed to be impriſoned 'F. Lovelace of &c. 
in priſon without any reaſonable or pro- 
bable cauſe, for a long ſpace of time, to 
wit, for the ſpace of 24 hours, contrary to 
the laws and cuſtoms of this realm, and 
zgainſt the will of the ſaid J. Lovelace, I 
do as the attorney of and for the ſaid F. 
Lovelace according to the form of the ſtatute 
in ſuch caſe made and provided hereby give 
you notice that I ſhall at or ſoon after the 
expiration of one calendar month cauſe an 
ation to be commenced and proſecuted 
againſt you in his Majeſty's court of 
| Kiog's Bench for your ſaid miſconduR. 
Dated &c, ;*” and ſigned by D. Howard, 
the plaintiff 's attorney. 

(3) Which is entitled © An act for ren- 
dering juſtices of the peace more ſafe in the 
execution of their office &c.;“ and which 
enacts “ that no writ ſhall be ſued out 
againſt, nor any copy of any proceſs at the 
ſuit of a ſubject ſhall be ſerved on, any juſ- 
tice of the peace for any thing by him done 


in the execution of his office, antil notice in 


writing of ſuch intended writ or proceſs ſhail 
have been delivered to him &c. at leaſt one 
calendar month before the ſuing out or 
ſerving of the ſame z in awhich notice ſhall be 
clearly and explicitly contained the cauſe of ac- 
tion which ſuch party hath or claimeth to 
have againſt ſach juſtice &c.“ 


(c) The note of that caſe, as cited at the | 


trial, was as follows; 
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77 


631 


1798. 
— 


Monday, 
| My 14th. 


No action can 
be brought 
againſt a juſ- 
tice of the 
peace for an 
act done by 
him in that 
character 
without giv- 
ing him a 
month's 20. 
tice of tbe 


writ or pro- 


ces intended 


to be ſued out 
as well as of 


the cauſe of 


& Strickland v. Ward, ſommer aſſzes at 
Wincheſter 1767, cor. Yates ]. 

Action of treſpaſs and falſe impriſonment 
againſt the defendant, who was a juſtice of 


action. 


the peace, and had committed the plaintiff 


for returning to the pariſh whence he had 
been removed. The notice given to the 
defendant purſuant to ſtat. 24 Geo. 2. was 
that an action on the caſe for falſe impriſon- 


ment and aſſault would be brought againſt 


him. The counſel for defendant objected 


to the notice as inſufficient, becauſe not 


conformable to the words of the ſtatute, 
and tending to miſlead the juſtice who might 


know that an action on the caſe was im- 


proper, and ſuch whereon the plaintiff 
might be nonſuited, and therefore neglect 
to tender amends. 

To this it was anſwered that the words 
“ affault and falſe impriſonment” in the 


notice ſufficiently ſpecified the cauſe of 


complaint ; and that a juſtice who would lie 
by and omit to tender amends, relying on 
ſo trivial a miſtake, was not entitled to any 
favour from the Court. 

YarTes J. held the notice inſufficient as 
not being conformable to the words of the 


ſtatute; and ſaid that he could not blame 


any juſtice, who being troubled with an un- 
juſt action ſhould lay hold of this or any 
other trifling objection to nonſuit a plain- 
tiff. 

Serjeant BusLAxp deſired the point 
might be reſerved ; but the plaintiff was 
afterwards nonſuited upon the merits,” 
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\CASES'IN EASTER TERM! 


overruled. The cauſe then proceeded, and the defendant obtain. 
ed a verdict on the merits. 

Scott, W., on a former day i in this term thovkd to ſet aſide the 
verdict as being contrary to the weight e of evidence; on which _ 
Bond, for the plaintiff, ſuggeſted that he thought the prelimi. 
nary objection which he had taken at the trial reſpecting the no- 
tice was deciſive in his favour, in which caſe it would be imma. 
terial to conſider whether or not the jury had \ aa a Proper 
verdict on the merits. | 

| The Court then deſired that the formal objedtion might be in A 
diſpoſed of; accordingly on this day | 

Erſkine and Scott, on bebalf of the plaintiff, contended that 
the plaintiff had complied with the ſpirit and meaning of the act 
of parliament by giving the notice he had given. That the ob- 
ject of the Legiſlature in requiring notice to be given to the ma- 
giſtrate of the action intended to be brought againſt him was to 


enable him, in caſe he had by any accident exceeded his Juriſdic- 


tion, to tender amends to the party grieved ; for which purpoſe 
the act requires that the plaintiff ſhall give notice of his intention 
of commencing the action, ſpecifying in that notice the act of 


which he complains: but whether he ſues out one writ or another 


_ is perfectly immaterial for this purpoſe, and giving notice of the 


particular writ intended to be ſued out conveys. no information 
whatever; for every perſon may know the proceſs by which he 


may be ſued in any particular court. That the words in the ſta- 


tute Notice of ſuch intended writ or proceſs” only meant notice 
of the action intended to be commenced. That this notice was 
drawn according to many precedents ; and that a determination 
that this notice was inſufficient would be the means of entangling 


innocent and injured perſons in the forms of juſtice. That the 
caſe relied upon at Niſi Prius was perfectly diſtinguiſhable from 


this, becauſe there the plaintiff had miſled the juſtice by giving no- 
tice of his intention to bring an action on the caſe and had afterwards 
commenced an action of treſpaſs and fa Jſe impriſonment : whereas 
here the notice was conſiſtent with the action which was after- 

wards brought. | 
Bond, Gibbs, and Lens, contra, were ſtopped by the Court. _ 
Lord KENYON Ch. J. We are bound to decide according to the 
law as we find it, without conſidering whether or not the Legiſla- 
ture did right in requiring the notice to be given that is required by 
0 | | the 


_ IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 

che act of parliament alluded to. I corifels I was a little ſurpriſed to 
hear it ſaid that this notice was drawn according to precedent, be- 
cauſe ever ſince the caſe of Strickland. v. Ward 1 believe it has been 
taken for granted that ſuch a notice as the preſent is not a good 
one. My manuſcript note of that caſe, which was given to me 
by the late Lord Aſbburton one of the counſel in the cauſe, agrees 
with that which was referred to on the trial of this caſe. And if 
it is ſuppoſed that the learned judge who held the objection to be 
fatal in that caſe decided i in favour of great men againſt perſons in 
inferior ſtations of life, his character is but little known to thoſe 
who make the ſuppoſition ; for if ever there exiſted a man who 
was a firm guardian of the liberties of his country and a liberal 
ſupporter of thoſe who ſued for juſtice, it was the late Mr. Juſ- 


tice Yates, That learned judge ruled 0 that a notice under this 


(a) We have ſince been favoured with | 
the original note book of Mr. ]. Tater, 
containing the trial and every thing that 
paſſed in the caſe of Strictland v. Ward, - 


from which the following account of the | 


objections made by the defendant's counſel 


is taken. 
O BECTIORS. No notice en of the 


writ or proceſs, yet expreſsly required by 
the 24 Geo. 2. that no writ or proceſs ſhall 
be ſued out till notice is given to the defend- 
ant of ſuch writ or proceſs. The notice 
given is of an action upon the caſe ; ſuch 
an action would not lie in this caſe, 
fendant might therefore rely on nonſuiting 
the plaintiff in ſuch an action, and with 
that view make no tender of amends, A 
miſleading notice, 
the deſendant of the writ or proceſs intend- 
ed to be ſued out, that the proceſs in ſuch 
an action muſt neceſſarily be of a different 
nature from the preſent. The writ in this 
action was ſued out without any previous 
notice of it. No notice was given of this 
writ; none that would agree with this writ. 
The words in the act of parliament are po- 


ſitive and peremptory that notice ſhall be 


given of the very writ or proceſs intended 
to be ſued out, Where a plaintiff files 
common bail for a defendant under the ſta- 
tute, and leaves a declaration in the office, 
ne muſt give notice of it to defendant, If 
the notice vary from the nature of the de- 
claration filed, e. g. if notice be given of a 


De-. 


So far from appriſing 


— 


4 


—— 


ack 


declaration upon the caſe when in truth the 


declaration is in treſpaſs, the proceedings 


are void; yet defendant muſt know the 
nature of the true cauſe of action which 
the plaintiff means to complain of. The 
ſtat. of 24 Geo. 2. was expreſsly to render 
| juſtices of the peace more ſafe in the exe- 
cution of their offices ; requires prelimi- 
nary formalities, notice, NNE of the war- 
rant &c. | 

Answzer,—The notice very fully diſ- 
cloſes the nature of the plaintiff's com- 
plaint and the whole cauſe of action at 
length. The words “ action upon the caſe”? 
ſuperfluous, and repugnant to the ſubſe- 
quent deſcription of the injury ; may there- 
fore be rejected. The end of the ſtatute 


was merely to give the juſtice ſufficient 


notice of the intended ſuit and the nature 


of the complaint that he may tender 


amends &c. 


ReyLy.—The ſtatute requires notice of 
the writ or proceſs, and further requires 8 


ſpecification of the cauſe. 

I gave my opinion deciſively in favour of 
the objections: but my brother Burland de- 
fired that the point might be ſaved for the 
opinion of the court of Common Pleas, and 


I conſented that it Toys Point re- 
ſerved.“ 


By the ſame note it alſo appears that the 
cauſe proceeded, and that the defendant 
produced in evidence a warrant figned by 


| him on the 16th of Fanua'y 1766, reciting 


a con- 
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CASES IN EASTER TERM 
act of parliament ought to be preciſe, and ſaid that the magiſtry, 
—_ os right in not tendering amends becauſe the Notice Was no 
| conformable to the ſtatute. And if it were right then, à fortion 
it is right now, that deciſion having been acted upon for 30 years 
and followed by ſeveral determinations at Niſi Prius. Therefore 
on the words of the a& of parliament requiring notice of the 
writ or proceſs intended to be ſued out, and on the authority of 
that caſe, followed up as it has been by other deciſions at NiG 
Prius, 1 am of opinion that the notice given in this caſe waz "Y 
ſufficient ; and that therefore the rule for a new trial muſt be dil 
W 
 ASHHURST J. The Legiſlature having proferibed. a certain 
85 of notice to be given to the n, it is beſt to adhere 
to it. 
 - Grosz J. The words of the act of 1 are dear and 
8 It is impoſſible to read them without obſerving that 
two things are required before an action can be brought againſt a 
magiſtrate, one that the plaintiff ſhall give notice in writing of 
the writ or proceſs that he intends to ſue out, the other that ſuch 
notice ſhall alſo contain the cauſe of action. The former words 
are not immaterial; it is well known that there are ſome writs 
that the party may and fome that he may not ſue out in ſuch a 
caſe ; and if the plaintiff were to give notice that he intended to 
ſue out one of the latter kind, e. g. a quo minus in the court of 
King's Bench, the magiſtrate knowing that to be a decifive ob- 
jection need not tender amends, but may take advantage of the 
objection at the trial, Now 1n this cate there was no notice of 
any writ or proceſs that the plaintiff intended to ſue out. I accede 
to the doctrine laid down by Mr. J. Yates in the caſe cited, and I 
have ſeveral times acted upon it at Niſi Prius. The precedents of 
notices are alſo different from the notice given in this caſe. 
LAWRENCE J. The only queſtion before the Court 1s whether 
or not the terms of the act of parliament have been complied 
with; for if not, the action cannot be maintained. Now the 


3 Lack 


againſt 


RR. 


a convidtion of the defendant for unlaw- | regularly drawn up; on which Mr. J. Yates 
fully returning to Alverſtale after being le- | adds © 1 gave my opinion that this convic- 
gally removed from thence to Ringwood | tion could not be controverted in evidence ; 
without bringing a certificate &c., and re- | that the juſtice having a competent juriſdic- 
quiring the keeper of the houſe of correc- | tion of the matter bis judgment was con- 
tion at G-/port to keep the plaintiff to hard | cluſive till reverſed or quaſhed ; and that it 
labour for 26 days; and he alſo produced | could not be ſer aſide at Nifi Prius.” And 
the conviction, referred to in the warrant, | accordingly the plaintiff was nonſuited. 


at 


THE THIRTY-EIGHTH YEAR OF GEORGE 117. 


ct requires notice of the writ or proceſs intended to be ſued 
out as well as of the cauſe of action: but no writ or proceſs 
whatever is mentioned in this notice, and therefore che plaintiff 
has not complied with the ſtatute. In addition to the caſe already 
cited, there was another caſe in this court ſome years ago which 
ſhews that the terms of the act of parliament muſt be purſued in 
the notice; Taylor v. Fenwick, M. 23 Geo. z. B. R. The notice 
was written by the attorney, and ſigned by him thus “ given 


under my hand at Durham.” The attorney in fact lived at Dur- 


ham, but it was not expreſsly ſtated that Durham was the place 
of his reſidence, 
Wallace and Lee contended. that what appeared on the notice was 
equivalent to a poſitive allegation that the attorney lived at 
Durham. Sed per Curiam, The ftatute has preſcribed a form 
which muſt be implicitly followed ; and it admits of no equiva- 
lent, The ſtatute was made to introduce a ſtrictneſs of form in 
favor of juſtices, and it muſt be obſerved literally. And a non- 
ſuit was entered. 80 here as the terms of the act of parliament 
have not been attended to, this rule muſt be diſcharged. 


Rule diſcharged. 


GoopTITLE on the Demiſe of RIcHARDSON againf 
ANTHONY EDMONDS. 


N the trial of this ejectment a ſpecial caſe was reſerved for the 
opinion of this Court. 

A. Edmonds being ſeiſed in fee of two houſes with the garden 
yard and appurtenances in Fin#le-Street in Selby by will duly 
executed dated 25th December 1759 deviſed the ſame to his 
wife M. Edmonds, together with all the barns, ſtables, &c, and 
other appurtenances, all which premiſes he willed ſhould be en- 
joyed by his ſaid wife ſo long as ſhe remained a widow, or during 
her natural life. He likewiſe gave to his wife another houſe 
then in the occupation of T. Archer ſituate 8c. to be by her 
diſpoſed of as ſhe ſhould ſee meet or convenient to do with the 
fame. He then willed that his ſon F. Edmonds ſhould pay to 
his (the deviſor s) ſaid wife a certain ſum due to him and after 
that money was paid to his ſaid wife he willed that his ſaid ſon 
thould ſhare equally. ace with the reſt of his brothers and ſiſter 


On a motion in this court to enter a nonſuit, 


635 
1798. 
— 


LovgeLack 
againſt 
CURRY. 


T ue/lay, 
May I 5 th. 


A. deviſed. 
two houſes 
to his wife 
for life, and 
willed that 


on payment | 
of a ſum of 


money to the 
wife by B. 
(one of his 


ſons) B. 
ſhould ſhare 


equally alike 
with tbe reit 
of his bro- 
thers and 
ſiſters, C. D. 
and E.; and 
if any of his 
children 
ſhould die, 


then the ſhare | 


of him or her 
ſhould go 
among the 
ſurvivors : 


held that the 


children B. C. D. and E. took only eſtates for life under the will. 
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namely Ann Richaraſon the wife of William Richardſon, PM | 
Edmonds and Thomas Edmonds, his (the deviſor's) children; and 
if any of his ſaid children ſhould happen to die, then the ſhare of 
him or her ſhould go among the ſurvivors. Then after diſpoſing 
of ſome of his perſonalty „ his will was that his ſaid wife 9 
not diſpoſe of any of the houſehold goods, but after her deceaſe 
or marriage which ſhould firſt happen his mind was that they 
with the houſes aforeſaid ſhould be equally ſhared among his faiq 
children as aforeſaid, or as ſhe ſhould think proper to diſpoſe of 
amongſt them; and his mind was that his ſaid. wife ſhould not 
ſell or mortgage either of the aforeſaid houſes.” - The: deviſor 
died in 1760, leaving M. Edmonds his widow, and F. Edmonds, 
Ann Richardſon, Anthony Edmonds, and Thomas Edmonds, his 
four children. On the death of the devifor Mary his widow 
entered upon and held the premiſes till her death, which hap- 
pened in 1794. Three of the teſtator's children died after the 
teſtator and in the lifetime of their mother, viz. John the eldeſt 


ſon died in 1767 without iffue ; Anthony the ſecond ſon died in 


1774, leaving Anthony the defendant his eldeft ſon and heir at 
law; Ann the daughter died in 1778, leaving Thomas Richardſon 
the leſſor of the plaintiff her eldeſt ſon and heir at law. After 
the deaths of the ſaid deviſor's children Jobn Anthony and Ann, 
but in the lifetime of their brother Thomas, the ſaid Mary Ed- 
monds the widow in her lifetime made her will; duly executed and 
atteſted dated 13th April 1790, wherein ſhe ' deviſed to her ſon 


the ſaid Thomas Edmonds and to his heirs and aſſigns for ever all 
her real and perſonal eſtates whatſoever in Selby aforeſaid and 


elſewhere. And ſhe appointed him ſole executor. Thomas the 
younger ſon of the teſtator ſurvived his mother, and on her death 


entered upon and held the premiſes during his life. The ſaid 
Thomas died unmarried in 1797, having firſt made and duly 


executed his will in the preſence of three witneſſes dated 27th 
December 1796, wherein (after directing his debts to be paid and 
giving certain pecuniary and ſpecific perſonal legacies) he gave 
to his nephew Thomas Richardſon (the leſſor of the plaintiff) 20/.: 
but in caſe his ſaid nephew refuſed to ſign and execute to his 
executor when required a releaſe of all his right, eſtate, ' and 
intereſt in and to his (the teſtator's) meſſuages lands tenements 
and hereditaments ſituate at Selby aforeſaid and all other his eftate 
whatſoever and whereſoever, then the legacy or bequeſt of 
20 J. ſo given to him as aforeſaid ſhould be null and void. And 
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he thereby / charged his gad real eſtate to and with the payment 
of his debts and the ſaid legacy; and as to all and every is 
meſſuages lands tenements &c. at Selby, and all and every other 
his real and perſonal eſtate and effects &c. he deviſed to his 
nephew Anthony Edmonds (the defendant) his heirs executors 
adminiſtrators and aſſigns for ever: and he thereby appointed 
his nephew A. Edmonds his ſole executor. Anthony the defendant 
and deviſee in the will of the ſaid Thomas Edmonds is now the 
heir at law of the ſaid John Edmonds and Thomas Edmonds his 
uncles, and alſo of his grandfather the ſaid devifor Anthony 
Edmonds; The two houſes were after the death of Mary Edmonds 
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the widow conſiderably improved by the ſaid Thomas Edmonds 


and divided into eight ſeparate tenements, which are now of the 
value of 700 l. The queſtion reſerved for the of 18 
Court is whether the plaintiff is entitled to recover. 

Chambre, for the leflor of the plaintiff, contended that he v was en 
titled to recover one third or at leaſt one fourth of the freehold. The 
difference conſiſts in this that the deviſe to the eldeſt ſon of his 
ſhare was on condition that he ſhould pay a certain debt to the 
teſtator's widow, which it does not appear that he ever paid, and 


LI 2:3 


if not his ſhare would be apportioned amongſt the other children 


of the teſtator. But if that be doubtful, at any rate the leffor is 
entitled to recover a fourth; and this will depend on two queſ- 
tions: Iſt, Whether the children of the devifor took eſtates in 
fee or for life only? 2dly, Whether, fuppoſing them to take in 
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fee, they took as tenants in common or as joint tenants? Firſt, The 


children took a fee, It is true there are no words of limitation 
after the deviſe to them; the deviſor appears to have been igno- 
rant of the uſe of any ſuch words; he had before devifed certain 
of the premiſes to his wife, 70 be by ber diſpoſed of as ſhe ſhould 
* ſee meet or convenient to do with the fame,” which is a very in- 


artificial manner of giving her the abſoluts diſpoſition of the pro- 


perty. But it alſo appears from the whole of the will that where 
he meant to confine the intereſt deviſed to the life of the deviſee 
he ſo expreſſed it in terms, as in the firſt deviſe to the wife; or 


elſe by negative words, as in the ſubſequent part of the will where 


he prohibited her from ſelling or mortgaging either of the 
| houſes, It is evident that he meant to give a fee to his 
children; for eſtates for life would not anſwer his intent, 
which was to make a family proviſion; and there are no re- 
ſtrickive words annexed to the eſtate deviſed to them. Beſides 
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the deviſe of the freehold to them is coupled with the bg 
property which was before given to the wife for life. It is alſo 
to be obſerved that the heir at law is joined in the deviſe to the 
children on certain terms, and the other children are to ſhare 
together with him; and therefore they muſt take eſtates of equal 
duration as he would have taken ſuppoſing there had been ng 


deviſe at all; for it is clear that if the terms were not complied 


with he meant to diſinherit the heir at law altogether. The caſe 
of Oates v. Brydon (a) was not ſo ſtrong for a fee as the preſent, 
though ſimilar in many reſpects. It was a family proviſion; and 
the ſubjeQ-matter of the deviſe was a houſe. and ſtable, which, 


as Lord Mansfield ſaid, was a waſting property; and it was, firſt 
expreſsly deviſed for the lives of two perſons in ſucceſſion, and 


afterwards to the children of F. B. and S. W. ſhare and ſhare 


alike to be divided amongſt them. In that caſe there were no 


words of limitation; and yet it was holden that the children took 
a fee, though there was a reſiduary deviſee, which there is not 
in this caſe as to the real eſtate. So in Roſe d. Vere v. Hill (b), 
a deviſe by a teſtator to his five children and the ſurvivors and 
ſurvivor of them, and the executors &c. of ſuch ſurvivor ſhare 
and ſhare alike as tenants in common and not as joint tenants, 
was holden to give a tenancy in common in fee to the children, 
2dly, The children took as tenants in common and not as joint 
tenants, And when the deviſor ſpeaks of ſurvivorſhip, he merely 
meant to provide againſt a lapſe in caſe any of his children ſhould 
die in his own lifetime; for he made that proviſion before any 
deviſe to the children. Stringer v. Phillips (c), Stones v. 
Heartly (d), and Rofe d. Vere v. Hill (e). A power is given to 
the wife to diſpoſe of the property amongſt the children, which 
muſt be underſtood in ſeveralty; and it is in default of her ap- 
pointment that the children are to ſhare equally. That power 


muſt have been executed, if at all, in her lifetime; and therefore 


che ſurvivorſhip which is before ſpoken of muſt relate to the time 
of the deviſor's death, and not of the wife's. The effect of the 
deviſe therefore is that the children living at the time of the 
deviſor's death ſhould take equally, ſubject to any alteration by 
the ſubſequent appointment of the wife. And as the power of 


appointment given to her was not confined to eſtates for life to. 


(a) 3 Burr. 1895. | | (4) 1 Vex. 165. 
46) Jb. 1881. e) 3 Burr. 1881. 
1e) 1 Eg. Caſ. Abr. 292. pl. 11. « 
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the children, ſo neither could the deviſor have intended ſo to 
conſine the eſtates given to them in the event of her not 
pointing: Now the appoimment by the wife was not made 
until all the children but one were dead, in which caſe her 
power of appointment was gone, and therefore the eſtate would 
veſt in that one under the will and not under the appointment. 
Madoc v. Fack/an (a). 

Mood contra. In whatever point ef view this caſe is confidered, 
the defendant is entitled to the judgment of the Court. The 


power of appointment remained notwithſtanding all the children 


but Thomas were dead: it was limited to take place © after her 
« deceaſe or marriage, which ſhould firſt happen,” and conſe- 
quently muſt be confined to the obj ets then in being. But ſup- 
poſing the appointment to be bad, yet under the will alone of 
Ani hony Edmonds the eſtate would go over to Thomas the ſur- 
viving ſon. The eſtate was firſt given to the widow for life or 


durante viduitate ; then after her deceaſe or marriage which ſhould 


firſt happen © to be equally thared by his children as f j,,ñ 
that refers to the former part of the will, whereby it appears that 
the ſhare of any dying was to go to the ſurvivor, which muſt 
neceſſarily mean the ſurvivor at the time of the wife's death. 
For ſhe had the fole diſpoſing power over the eſtate during het 
life, and it was only in caſe of her not exerciſing that power that 
it was to be equally ſhared amongſt the ſurvivors: but who they 
would be could not be aſcertained until her death. And the de- 
fendant is equally entitled whether the children took eftates for 
| life or in fee. If in fee, then the defendant is entitled as deviſee 
under Thomas, the ſurvivor at the time of the widow's death : if 
only for life, then the defendant claims as heir at law to the de- 
viſor of the reſidue undiſpoſed of. 


Lord KEN TON Ch. J. Although this is a ** will, we 
muſt endeavour to extract the deviſor's meaning from it as well as 


we can. The defendant is the heir at law of the deviſor, he is 
the deviſee of the ſurviving child of the deviſor, and the deviſee 
and appointee of the widow of the deviſor Anthony Edmonds ; 
and therefore if the will of the deviſor, A. Edmonds, is fo unin- 


telligible that we cannot ſay with certainty that any eſtate paſſed 
by it, or if only eſtates for life to his children paſſed by it, or if 


an eſtate in fee paſſed to the ſurvivor of thoſe children under the 


{a) 2 Bro. Ch. Caf. 588. 
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-will, or if the appointment of the widow were good, in 5" of 
theſe caſes the defendant 1s entitled to our judgment. And the 
' ſecond of thoſe points is (I think) with him; there being no 
words of limitation to give an eſtate in fee to the deviſor': $ chil. 
dren. To prove that a fee paſſed to them the plaintiff's counſel 
cited the caſe of Oates d. Wigfall v. Brydon : but after the argu- 
ment and before the deciſion of that caſe. Lord Man: eld (cer- 
tainly from the moſt earneſt wiſh to do juſtice between the Parties) 
directed certain inquires to be made reſpecting the value of the 
eſtate deviſed, which at the time gave diſſatisfaction to the profeſ- 
ſion, who thought that the rules of law ought to prevail in the 


conſtruction of the will whether the eſtate deviſed by it were of 


the value of 20 l. or 2000 l. per annum. But I believe that in 
ſubſequent caſes Lord Mangſield doubted whether in the deciſion 
of that caſe he had proceeded on ſubſtantial grounds; for in ſome 
of thoſe caſes where he had no doubt but that the deviſor meant 

to give a fee he lamented that there were not words in the will 
ſufficient for that purpoſe. Now I find no words in this will ſuf- 
ficient to carry a fee. We are left to conjecture on the ſeveral 
arguments uſed by the plaintiff's counſel : but no conjecture of 
ours is ſufficient to diſinherit the heir at law. I admit that if the 
purpoſes of the will cannot be anſwered but by the deviſee's 
taking a fee, a fee will paſs, as in Sha v. Weigb (a), or where 


an eſtate is given to the deviſee he paying a ſum of money: but 


I know of no other caſe where a deviſee takes a fee unleſs there 
be words in the will (though no technical words are neceſſary for 


that purpoſe) ſufficient to paſs a fee. This is a ſacred rule of pro- 


perty not to be broken in upon; if we were now to depart from 
it, it would be removing one of the great land-marks of real pro- 
perty. On that ground alone therefore I am of opinion that the 
defendant is entitled; and I rather think, though in this I merely 


hazard a conjecture, that the teſtator meant to give the eſtate to 


the children who ſhould be living at the death of his widow; and 


in that caſe if the child, who ſurvived the widow, took a fee, the 


defendant is the deviſee of that child; if that child only took an 
eſtate for life, then the defendant claims as heir at law of the de- 
viſor A. Edmonds. .+ 


The other Judges were of the fame opinion. 
Poſtea to the defendant. 


(.) Fitzg. 18. 2 Str, 803. Fort, 71. 


m THE THIRTY-EIGHTH YEAR OF GEORGE In. 


Lord GW TDI and Others againſt Foarts, 
His was a feigned action brought againſt the defendant as one 


T' of the commiſſioners named i in an incloſure act paſſed i in the 
37 Geo. 3. c. 144. entitled „An Act for dividing allotting and incloſ- 
ing the open and common fields &c. heaths waſtes and common- 
able woods lands and grounds within the pariſh of Croydon in the 
county of Surry,” to try the following queſtions; ; Iſt, Whether 
one Roberi Boxall was or was not entitled to the rectorial tithes of 
the ſaid commons Gec. ? 2dly, Whether the ſaid Boxall was or 
was not entitled to a portion of the ſame ? zdly, Whether the 


plaintiffs or any or either of them were ſo entitled? The defend- 


ant aſſerting the affirmative upon the two firſt iſſues, and the 


plaintiffs upon the laſt. There were diſtinct iſſues upon each of 
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By a grant 
of all tithes 


ariſing out of 


or in reſpect 
of farms 
lands &c. the 
tithes ariſing 
out of and in 
re ſpect of 
rights of 
common ap- 
purtenant to 
ſuch farms ot 
lands will 
paſs, 


the claims. At the trial of the cauſe before Hotham B. at the 


haſt Kingſton aſſizes a caſe was reſerved for the opinion of this 


Court ſtating the following facts. 
The rectory of Croydon otherwiſe Bermondſey is an impropriate 
rectory, and together with the rectorial tithes ariſing within the 
pariſn of Croydon before and at the dates of the reſpective con- 


veyances to the plaintiffs and Mr. Boxall hereinafter ſet forth 


was legally veſted in George Samuel late Lord Viſcount Montague, 
and after his deceaſe in his ſiſter the Honourable Elizabeth Mary 


Brown (now the wife of William Stephen Poyntzs Eſq.) or in truſ- 


tees for them, and ſuch conveyances were ſeverally executed by 
all neceſſary parties. By indenture of bargain and ſale of the 
17th of December 1788, Lord Montague conveyed to the plain- 


tiff Lord Gwyary in fee all the tithes and tenths of corn, grain, 


hay and wood, and all and all manner of other tithes, tenths, 
Portions of tithes, penſions, oblations, obventions, and fruits what- 
ſoever belonging to or parcel of the rectory impropriate of Croy- 
don otherwiſe Bermonafe ey in the county of Surry yearly coming 


arifing accruing growing increaſing renewing and happening or to 


come ariſe "accrue grow increaſe renew and happen out of and upon 
for or in reſpe# of the ſeveral meſſuages or tenements farms lands 
and hereditaments ſituate lying and being in the pariſh of Croydon 
in the ſaid county of Surry, thereinafter particularly mentioned 


and deſcribed, or any of them, or any part thereof, viz. all that 


meſſuage or tenement and farm and the lands and grounds and 
6 heredita- 
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hereditaments thereunto belonging or appertaining, commonly 
called Ham Farm, the property of the ſaid Lord Gwyair, i containing 


248 A. 1 R. 17 P. in the occupation of . Turner; and all that 
and thoſe the tenement and farm and the lands grounds and here- 


ditaments thereunto belonging or appertaining called Weodj: | 


Farm, belonging to Croydon Hoſpital, containing 99 A. 2 R. 1 ny 


in the occupation of Joh Peacoch. This deed then goes on to Par. 


ticularize a variety of other lands, deſcribing ſome of them in 


words exactly correſponding with thoſe above ſet out, deſcribing 
others as lands and grounds called Addiſcombe Farm, others ag : 


lands grounds and hereditaments thereto belongi ng called Stroud 
Green Farm, and others as /ands grounds and bereditaments lying 
in certain ſituations, naming the ſuppoſed ' proprietors and aQual 
occupiers of each ſeparate farm and parcel of land; the whole of 
which ſaid meſſuages or tenements farms lands grounds and pre- 
miſes in reſpe& whereof or out of which the ſaid tithes mentioned 
to be thereby releaſed come ariſe accrue grow increaſe renew and 
happen contain in the whole by an admeaſurement lately made 
588 A. 2 R. 6 P. more or leſs, and are delineated and deſcribed in 
a plan annexed. In another conveyance to R. and F. Meager, 
others of the plaintiffs, the words of conveyance were the ſame 
in ſubſlance as in the former with a correſponding deſeription of 
the cloſes and the names of the ſeveral proprietors and occupiers, 
with like reference as to the boundaries to a plan annexed. In 


another conveyance to T. Meager, another of the plaintiffs, the 


ſame terms are uſed, deſcribing ſome of the meſſuages or tene- 
ments and farms with the hereditaments thereunto belonging or 
6 appertaining [ and ſome parcels of lands without thoſe addi- 
tional words, and expreſſed to be principally though not entirely 
in the grantees' own poſſeſſion, with a ſtatement of the whole 
contents of the lands and a ſimilar reference to a plan annexed, 
Other conveyances to G. Mathew and J. Farley, others of the 
plaintiffs, were in the ſame manner as the laſt. In another con- 
veyance to R. Chat feld the grant of the tithes is ſtated to be © out 
* of upon for or in reſpect of the ſeveral lands tenements and here- 
* ditaments,” deſcribing them as before, to hold the ſaid tithes he- 
reditaments and premiſes with the appurtenances to the ſaid R. C. 
&c. In another conveyance to G. Lane, another of the plaintiffs, the 
words are the ſame excepting that the tithes are ſtated to ariſe aut 


of, fir, or in reſpee? of, the ſeveral lands tenements and heredita- 


S” | ments 
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ments after deſeribed, viz. (ſetting out the contents of the ſeveral 1798. 
cloſes) in the occupation of F. M. with a fimilar reference to a E 08 


Lord 
plan annexed; and having the words * with the appurtenances” i in Gwyom 


the habendum. Another conveyance to D. R., from whom an- Kea. 
other of the plaintiffs clatmed, was in the ſame manner as the laſt, 
deſcribing the cloſes conveyed; by names bounds and contents. 
Another conveyance to F. Lewin was like that to the Meagers, 
« for and in reſpect of the meſſunges and tenements farms lands. 
4 grounds and hereditaments -&c, with the like habendum and 
reference as the laſt.” This" deed, amongſt other lands the 
tithes whereof are ſtill veſted in Lewin or in perſons deriving 
title under him, deſcribes the following piece, the reQorial tithes 
of which have fince been purchaſed by the plaintiff R. Meſſenger 
and regularly conveyed to him, viz. © all that piece or parcel of 
« land at W. belonging to S. F. and in the occupation of W. M. 
containing &c. more or leſs.” Another eonveyance to the 
plaintiff G. Shepley by words exactly the ſame as thoſe uſed in 
the conveyances to Chatfield Lane and D. R. of © all: and 
« ſingular the tithes: &c. out of for or in reſpect. of all thoſe: 
lands called Hayling Park containing &c.; and. all that capital 
meſſuage or manſion now ſtanding thereon with the outbuild- 
« ings yard garden and appurtenances thereunto belonging and 
« appertaining; and all that _— or tenement. called the! Qid ; 
« Plow with the appurtenances.” | | 
By the above conveyance and others of the- like nature the 
tithes of a eertain part of the cultivated lands in Croydon were 
conveyed to different purchaſers previous to the marriage of Mr. 
and Mrs. Popnts. By indentures of leaſe and releaſe of 1 3th and 
14th January 1796, Mrs. Poyntz in conſideration of her then 
intended marriage conveyed to truſtees in fee all the ſaid rectory 
or parſonage impropriate of Croydon otherwiſe Bermondſey, and all 
 kithes glebe lands oblations obventions profits and perquiſites of 
what nature or kind ſoever ariſing inereaſing or renewing in or 
within the pariſh of Croydon aforeſaid and belonging to the ſaid 
rectory and which had not been theretofore conveyed away or 
ſevered therefrom, and the ſcite of the ſaid parſonage with the 
parſonage barns and homeſtead, ſubject as to a part of the ſaid tithes 
to two ſeveral contracts and agreements for the ſale and convey- 
ance thereof, upon truſt to ſell and diſpoſe of the ſaid rectory or 
parſonage and all and ſingular the ſaid tithes and hereditaments in 
Croydon by public auction or private contract. In purſuance of 
Your VEL. ---- 8 B | the 
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_ advertiſed for the 6th November 1795, when the rectorial tithe, 
' of about 8 34 acres of cultivated ground {being all that remained 


Marſh containing 235 acres more formed a part of the ſecond lot 
deſcribed in the ſaid particulars; upon which particulars there 


fields as well of Waddon Marſh as of the other commons did not 


all the other commons and waſte lands in the pariſh ; two other 
lots the 1ſt and 6th were (old to other purchaſers; and the re- 
maining two were bought in for the proprietors. By indentures 
of leaſe and releaſe of 13th and 14th January 1796 Mr. and Mrs. 


CASES IN: EASTER: TERM | 
the traſt in 1 the above-mentioned ſettlement a public audio wa 


unſold at the time of the ſaid marriage) were to have been put 5 
to ſale in ſix ſeparate lots under printed particulars and condi- 
tions. The particulars after ſpecifying the quantities of land and 
the compoſition and eſtimated values of the tithes compriſed in 
each of thoſe ſix lots deſeribed as a ſeventh and laſt lot to be put 
up * a freehold eſtate conſiſting of the right of tithes over all 
the common and waſte lands in the PRO of Croydon, except 
Maddon Marſb, containing 22 50 acres.” The tithes of Waddon 


was a memorandum that the tithes of a few. of the ſmall incloſed 


at that time yield any profit. After this auction had been ſo ad- 
vertiſed and juſt before it was to have taken place Mr. Robert 
Boxall the perſon named in the pleadings contracted for the pur. 
chaſe of the 2d 5th and 7th lots which compriſed the rectorial 
tithes of 122 acres of incloſed lands beſides Waddon Marſh and 


Poyntz and their truſtees (after reciting in part the above ſettle- 
ment) duly conveyed to Mr. W. Clutton and his heirs to the uſe 
of Clutton and his heirs during Boxall's life intereſt for ſaid Boxall 
with remainder to the uſe of Boxall in fee all and ſingular the 
tithes &c. ariſing &c. out of upon for or in reſpect of all thoſe 
ſeveral pieces or parcels of land or ground lying together and com- 
poling a tract of 15 acres belonging to the archbiſhop of Can- 
terbury in the occupation of Henry Allen bounded &c., and alſo 
all thoſe ſeveral pieces &c. deſcribing all the cultivated grounds 
which were compriſed in the ſaid 2d and 5th lots and delineated 
in a plan annexed, and alfo all and ſingular the tithes and tenths 
portions of tithes oblations obventions and fruits and all and every 
other right title intereſt property compenſation benefit advantage 
<laim and demand whatſoever belonging to or part or parcel of | 
the rectory impropriate of Croydon otherwiſe Bermondſey aforeſaid. 
yearly or otherwiſe coming ariſing growing accruing increaſing. 
renewing or happening or which at any time or times hereafter 

| ſhould 


I YEAR OF GEORGE III. 


| ſhould or might-come ariſe grow accrue increaſe renew or happen 


out of upon for orin reſpe@ of all and every the commons and waſte 


lids and grounds within the pariſh of Croydon aforeſaid, contain- x | 


ing by eſtimation 2485 acres, and the reverſion &c. 

Before and at the time of the ſeveral conveyances of tithes to 
4 plaintiffs and Mr. Boxall there were rights of common upon 
ſome of the waſtes within the pariſh of Croydon appurtenant to 
the reſpective lands deſeribed in each of thoſe conveyances or te 
parts thereof; Within the pariſh of Crohdon one moiety of tithe 
lands is of right payable to the rector impropriate and the other 
moiety to the vicar, and many of. the ewes belonging to the « oc- 
cupiers of ſuch ſeveral lands reſpectively have from time to time 


as well before as ſince the {aid conveyances dropped their lambs 


upon the waſtes whilſt depaſturing there in the exerciſe of ſuch 
rights of common, -and the lambs ſo dropped have continued 


feeding there with their dams. The Montague family having com- 


pounded for the reQorial tithes of the beforementioned farms and 
lands with the ſeveral occupiers thereof received no diſtin com- 
poſition for the tithes ariſing upon the commons or waſtes. The 
like compoſitions have been paid to the' ſeveral purchaſers of the 


different lots of the ſaid tithes; and no reQorial tithes ariſing 


from the commons or waſtes have ever been taken in kind. 
The act of the 37 Geo. 3. c. 144. before referred to, after men- 


tioning who were the lords of the ſeveral different manors within 


the pariſh, recites (amongſt other things) that Mr. Poyntz was en- 
titled to the tithes belonging to the impropriate reQory of Croydon 
otherwiſe Bermondſey ariſing within the ſaid pariſh (except thoſe be- 
fore ſevered and conveyed away), and that an incloſure of the open 


and common fields &c. therein would be advantageous, and then it 


appoints the defendant with two other perſons com miſſioners for di- 
viding and allotting the fame. It directs the manner of their proceed- 
ing to aſcertain claims reſpecting rights of common or of tithes or of 
exemption therefrom or of other intereſt in the land, and enacts 


that the commiſſioners ſhall ſet out and allot to the perſon or 


perſons who ſhall be entitled to the reQorial tithes of the faid 


commons &c. intended to be divided and incloſed ſuch parcel of 
land as ſhall in the judgment of the ſaid commiſſioners be a full 


<quivalent and compenſation for ſuch right ; with a proviſo that 


nothing in the act ſhall alter or in anywiſe affect the rights of any | 


perſon to the rectorial tithes of the incloſed grounds open and 


common fields lands and common meadows within the pariſh of 


4 Croydon. 


| 


a we "Ta COS of this. vr to which general l 
was made in the caſe ſtated, Mr. Boxall gave in to the commiſa 
ſioners his claims to-the roctorial tithes'of all the commons marſhes 
&c. within the pariſh of Croydon containing by eſtimation 248 6 
acres, and which tithes he thereby ſtated to conſiſt of the follow- 
ing particulars, viz. * all corn and grain of every deſcription, afl 
hay clover and all other ſorts of artificial graſs when cut and made 
into hay, all underwood and loppings of trees and woods, the 
moiety of all lambs, and all turnips. carrots onions and other 
garden ſtuff ſown upon lands ploughed;“ and Mr. Boxall alſo 
claimed other rights of common &c. in reſpect of other property 
within the pariſh. The plaintiffs alſo preferred their reſpective 
claims to the commiſſioners, whereby they claimed ſeparate por- 
tions of the rectorial tithes of ſuch commons marſhes &c. in 
virtue of the ſaid ſeveral conveyances to them; and the plaintiff 
Chat Meld made a further claim in virtue of Gs tithes of another 
farm called Plunſums, for the purchaſe of which he had contracted 
with the late Lord Montague and paid him 768 d., but of which no 
conveyance had ever been made. The commiſſioners allowed 
Mr. Boxall's claim and diſallowed thoſe of the different perſons 
claiming in oppoſition to him; in conſequence of which the pre- 
bent action was brought in conformity with the act. The 
queſtion for the opinion of this Court is, what verdi& ought 
under the circumſtances to be entered on the ſeveral iflues joined' 
upon the pleadings'; and the verdict upon each of them 1s to be | 
recorded according to that opinion t 619 01 B94 
Marryat for the plaintiffs. ,The tithes of the commons. which 
were appurtenant to the ſeveral eſtates conveyed to the plain- 


— 
* 


tiffs paſſed by the conveyances of thoſe. eſtates. The queſtions 


are, whether it was the intention of the parties to thoſe inſtru- 
ments that the tithes of the commons {hould be ſo conveyed, 
and whether the words uſed are ſufficient for that purpoſe. In 
ſome of the deeds the words uſed are, meſſuage or tenement. 


and farm, and the lands mch and hereditaments thereunto 


„ belonging or appertaining,” the tithes ariſing out of or in re- 
ſpect of which are granted: theſe words are amply ſufficient to 
include the tithes ariſing out of the commons appurtenant to the 
incloſures. It is true that in ſome of the conveyances the words 
uſed are not fo large, as © lands and grounds called Addiſcome 
« Farm,” but they are ſufficient to paſs the ſame intereſt, It 


cannot be ſuppoſed to have been the intent of the grantors to 
1 „ 


IN THE THIRTY-EIGHTH YEAR OF GEORGE II.. 
fever the right of the tithes ariſing out of the common as to ſome 
of the eſtates and not as to others. The word arm itſelf is ſuffi- 

cient to include common appurtenant to the incloſure. In ſome 

again the conveyance is only « of the tithes ariſing out of &c the ſeve- 
ral © lands tenements and hereditaments ;” but that means the ſame 
thing: and in fome inſtances are added to the words of grant 
the words with the appurtenances,” which are clearly ſufficient 
to paſs the intereſt in' queſtion where they are properly placed ; 
and the only difficulty ariſes from the mifplacing them, being after 
the grant of the tithes of the land, the parties not conſidering 
that an incorporeal hereditament, ſuch as the tithes of a right of 


common, cannot be appurtenant to another incorporeal heredita- 
ment, viz. the tithes ariſing out of the incloſed lands. But what- 


ever is incident to land will oY by the deſcription of land, with- 
out the word 6 appurtenances.” 2 Rol. Abr. 60. A. Common appen- 
dant or appurtenant to an eftate cannot be ſevered, though it may 
be extinguiſhed or releaſed (a); and therefore by a grant of the 
land to which common is appurtenant, it will paſs, though it be 
ſpecially reſerved; If there be a modus or exemption for the in- 
cloſed land, it will extend to the common. Lambert v. Cum- 
ming, Bunb. I 38. Stockwell v. Terry, 1 Vez. 118. There were 
no other tithes but of lambs upon the common before the inclo- 
ſure, and theſe were payable to the rector; and there is no reaſon 


for making a diſtinQion in this reſpect between the tithes ariſing. 


from the common and from the inclofure, for the ewes and lambs 
are depaſtured upon both at different times. 

Beſt contri, It is true the intention of the parties wii govern 
the conſtruction of the deeds, but that muſt be collected from the 
deeds themſelves. And it does not appear that the tithes of the com- 


mon were thought of at the time, otherwiſe they would have been y 
expreſſed in plain apt words like the reſt, which they are not. 


Nor can it be collected by neceſſary implication that they were 
intended to paſs: on the contrary the terms uſed are adapted to 
exclude them, The meaning of the ſeveral terms“ farm, lands, 


&c.” relied on ts expreſsly confined by ſpecial reference to the 


lands deſcribed afterwards by bounds quantities and actual occu- 
pation ; which excludes the- comprehenſion of other property not 
ſpecifically enumerated. The ſeveral places referred to only com- 
prehend the incloſures. The words land or ground cannot in 
themſelves convey an incorporeal hereditament. It is true the 


(a) Vi. 1 Bac. 4br. 620-528. Sed vi. Bro, © Common,” pl. 1. 5 
Vol. VII. 8C word 
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word hereditament, which is uſed in ſome inſtances, i 18 fukin, 
to convey a right of common, yet it may properly be applied to 


corporeal hereditaments only; and the court. are to decide from 


the context in what ſenſe it is here uſed. If it had been uſed 
after the deſcription. of the lands intended to be conveyed, then 
it might he ſuppoſed to have meant ſomething more; but being 
uſed before, the ſignification is bounded by the eee deſcrip- 
tion of what was intended to be conveyed. So in Sheph. Touch, 
247. If one grant his manor of D, ſpecifying the townſhips in 
which it lies, and part of the manor lie in a townſhip not ſpe- 
ified, ſuch part will not paſs. So if one have a farm of land 
called H by leaſe in the pariſhes of A and B, and he reciting his 
leaſe grant his term and intereſt in the lands called H lying in 
A and C, this is only good for ſo much as lies in A. The words 
© in reſpect whereof,” after the deſcription of Aadiſcombe Farm, 
cannot apply to the tithes of the common in contradiſtinction to 
the tithes which ariſe a of, &c, the incloſures, becauſe the 
whole are confined by the words of reference immediately follow- 
ing to lands bounded and meaſured. - And the introduction of 
the former words may be accounted for in reference to 9b/ations 
&c before enumerated, which do not ariſe out of the lands, but 
are paid in reſþe# of the occupation of it. By the tithes of the 


common muſt always be underſtood the tithes ariſing. out of the 


ſoil of the common, which is in the lord: and the a& of parhament 
evidently conſidered the right to the tithes of the common and of 


the incloſures as ſeparate and independent claims ; for diſtin& 


proviſion 1 made for each. As to the words & with the appur- 
% fenances,” Which are added in ſome of the conveyances, they 
are only to be found in the habendum, which cannot enlarge the 
words of grant. But even there they appear to be uſed not with 
reference to the land itſelf but to the tithes of the land, which 


can have no appurtenances; and therefore it ſhews that they 
were inſerted as common words of courſe, without any : definite 


meaning. It is true that by a conveyance of lands common ap- 
purtenant would paſs without particular words - but that is bez 
cauſe common is appurtenant to land: but tithes cannot be 
appurtenant to tithes, and therefore tithes - of a common 
cannot paſs by a grant of the tithes of incloſures. Neither 
can they paſs by implication here; for nothing paſſes by im- 
plication unleſs it be a neceſſary one, as where the thing 
expreſsly granted cannot be enjoyed without the other, the 

* 
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gan as. which is to be implied. Archer v. Bennett, 1 Lev. 131. 


and Ld. Darcy v. Afewith, Hob. 2 34. A thing will not paſs by 
implication merely becauſe it has been uſually enjoyed with an- 


other thing granted, if it be not neceflary to the enjoyment of it. 


Sheph. Touch. 86. The caſe of Lambert v. Cumming, Bunb. 138. 
does not ſupport the propoſition to the extent for which it was 
cited: the reaſon on which the common was there holden to be 
exempt from tithe was, not becauſe it was appurtenant to the in- 
cloſures which were exempt, but becauſe both had belonged to a 
monaſtery, and therefore had an equal right of exemption, Then 
as to Stockwell v. Terry, 1 Peg. 11 5. the true ground of that 
deciſion was Rated by Lord Mansfield in Moncaſter v. Watſon, 
3 Burr. 1375, that the modus covered not only the farm itſelf 
with the appurtenances but the common alſo called the Down ; 
and on that account a diſtinction was made between that and the 
reſt of the waſte. But the laſt-mentioned caſe is directly in point 
for the defendant, for there the Court held that the exemption 
and modus for the incloſed lands did not extend to the waſte and 
common appendant thereto. At any rate the deeds could only 
operate as a grant of ſuch tithes as could accrue out of the right 
which the tenants had upon the common. at the time before the 
incloſure, and not as A. grant of the tithes which may ariſe out of 
the ſoil now it is incloſed. Before the paſſing of the act referred 
to the lord might have incloſed to any extent, leaving ſufficiency 
of common in excluſion of the tenants. The only right which 
they then had was to agiſt their cattle; and while the land re- 
mained in common the only tithes which could accrue were for 
| agiſtment, and the tithe of lambs dropped on the common: the 
former is out of the queſtion being a vicarial tithe, the latter only 
by the uſage was a rectorial tithe. But limbs though dropped on 


the common are, not rectorial tithe within the common, but are due 


in reſpect of the particular incloſures to which the ewes belonged. 

Thus where the incloſures are in one pariſh, and the waſte ap- 
pendant or appurtenant is in another, the tithes of lambs dropped 
on the waſte belong to the rector of the pariſh in which the in- 
_ Cloſures lie. The ſame principle muſt govern the conſtruction of 
this act of parliament made in pari materia. At all events the 
only claim the tenants can make under the act is for an equivalent 
up to the value of their intereſt in the common: and as the com- 


mon in its former ſtate produced no rectorial tithe, conſequently 
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1798. it ebend not have been in the contemplation of the Levi 
os | that they ſhould receive any allotment in reſpect of 1 Wot. 


| 11 & Lord KE NY.ON Ch. J. In the pariſh of Croydon there appears 
Foxe. to have been a large quantity of waſte ground, on which the 
tenants of che adjoining incloſures had rights of common. Be- 


fore any incloſure was in oomtemplation thoſe tenants Purchaſed 
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the right to all the tithes of the lay impropriator in reſpect of their 
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feveral eſtates ; and the conveyances were made in very general 
terms © of all and all manner of tithes &c. belonging. to or parcel 
« of the rectory impropriate of Croydon, coming ariſing &c. out 
4% of and upon for or in reſpect of the ſeveral meſſuages or tene- 
« ments farms lands” &c. with ſome immaterial variations in the 
wording of the ſeveral deeds, And now it is contended that the 
lay impropriator intended to reſerve the tithes 'in reſpe& of the 
rights of common appurtenant to thoſe eſtates. If the queſtion 
had been put to him recently after the grants and before the in- 
cloſure was in contemplation, it cannot be conceived that he would 
have advanced ſuch a claim, or that it could have been in the 
contemplation of any of the contracting parties at the time. It is 
evidently an afterthought. It muſt be admitted that none of the 
conveyances do in terms apply to the tithe of the common land: 
but 1 cannot infer from thence that they were therefore intended 
to be excluded. The truth is that it was an object of too little 
importance to be worth attending to at that time. It is impoſſible 
however to diſtinguiſh this from the caſe of Stockwell v. Terry; 
where an act of parliament having been paſſed for an incloſure of 
common, founded on an agreement of the parties that the tenants 
of the incloſure ſhould enjoy all their rights in ſeveralty as they 
did their rights of common before, a certain portion of the com- 
mon was allotted to the defendant in lieu of his right of com- 
mon, and the queſtion was whether this was to be covered by a 
modus which was paid for it before when in common? And 
chere though the common when incloſed yielded ſeveral ſpecies of 
tithes which it did not do before, yet Lord Hardwicke held that 
it was covered by the ſame modus. And he ſaid that though the 
recital in the act of parliament, to which all the parties intereſted 
had agreed uſed only general words, yet the intention plainly was 
that every, perſon ſhould enjoy his allotment in the ſame manner 
as he did the thing in lieu, and that having been ſubject to the 
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modus the allotment ſhould be ſo ſtill. Then the caſe of Mon- 
cafter v. Watſon, ſo far from contravening that doctrine as is ſup- 

poſed, affects to follow and adopt it. The caſe indeed there was 

Jitkerent, becauſe the modus was confined to the demeſne lands 

and did not extend or affect to extend to the common. Upon the 
whole I am ſatisfied that there was no intention in the parties to 
theſe ſeveral conveyances to exclude the tithes of the common; 
and I think that the general words of grant uſed are ſufficient to 
carry them. | . | 
A$SHHURST J. The words of grant uſed are comprehenſive 
enough to paſs every ſpecies of tithe ; and I ſee no ground for 
ſuppoſing that the parties intended to make a diſtinction between 
the tithes of the common and thoſe of the incloſures. 


Gros J. The queſtion is whether the rectorial tithes ariſing 


651 


out of the rights of common were conveyed by r 


ſet forth in the caſe. The words of grant uſed are very large and 


ample; they are of the tithes ariſing &c. out of or in reſpect of 


the ſeveral meſſuages or tenements, farms, lands, and heredita- 
ments. Now without relying upon the laſt- mentioned word He- 


reditaments 1 confider the right of common as part of the land to 


which it is appurtenant, and that all tithes were meant to be con- 
veyed which aroſe out of or in reſpect of the land, and therefore 
the tithe of the common amongſt the reſt. I alſo conſider the 
right of common as neceſſarily implied under the word farm. 


Therefore there being no apparent intention not to paſs theſe par- 
ticular tithes, and the words being large enough to convey all the 


tithes, there is no ground for ſaying that the tithes of the com- 

mon did not paſs with the reſt. 
LAWRENCE J. The evident meaning of the parties was that 

Whatever tithes the tenants of the eftates were liable to pay, whe- 


ther more or leſs, ſhould be conveyed to them; and the ſmall 


value of the tithes ariſing out of the common before the incloſure 
cannot vary the queſtion. The quantum of the allotments in lieu 
of the former rights is a queſtion for the commiſſioners. 


Poſtea to the plaintiffs. 
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May 15th, 


A deviſe of 


lands to truſ- 


tees and their 


heirs upon 
truſt to per- 
mit a feme 
covert to re- 
ceive and 
take therents 
and profits 
during ber 
life for her 
ſole and ſepa- 
rate uſe, and 
after her de- 
ceaſe to the 
uſe of the firſt 
and other 
ſons of her 
body, then to 
thedaughters 
as tenants in 
common with 
other like 
limitations to 
other femes 
coverts, velts 
the legal 
eltate in the 
truſtees. 
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CASES IN EASTER TERM 


8. HarToON and B. Hannon Widow again W. H. 


Hax ron and Another. 


ue following caſe was ſent by the Lord Chancellor for the 
opinion of this Court. 

Samuel Faques deceaſed being ſeiſed in fee of ſeveral frechold 
and copyhold eſtates, and having ſurrendered the copyhold to the 
uſe of his will, by his will dated 27th November 1767, duly exe. 
cuted and atteſted to paſs lands, deviſed to the defendant John 
Crozier and John Lightfoot ſince deceaſed and their heirs all his 
meſſuages lands tenements and hereditaments i in the pariſh of Ive- 


in the county of Bucks and at Pinner in the county of Middle 


with their appurtenances, upon truſt to permit and ſuffer his niece 
the plaintiff Bridget Harton, then the wife of William Harton, to 
receive and take the rents and profits of all the ſaid premiſes 
during her life for her own ſole and ſeparate uſe, notwithſtand- 
ing her coverture, and without being in anywiſe ſubje& and 
liable to the debts management power or control of her then or 
any after-taken huſband, and her receipt alone from time to 


time to be a ſufficient diſcharge for the ſame; and after her de- 


ceaſe then to the uſe of the firſt ſon of the body of his ſaid niece 
Bridget Harton lawfully begotten and the heirs of his body law- 
fully iſſuing ; and for want of ſuch iſſue then to the uſe of the 2d, 
3d, 4th, 5th, and every other ſon and ſons of his ſaid niece. 
Bridget Harton lawfully begotten, and the heirs of their reſpec- 


tive bodies lawfully iſſuing, ſucceſſively as they ſhould be in 


ſeniority of age and priority of birth, the eldeſt of ſuch ſons 


and the heirs of his body being always to be preferred and taken 


before the younger of ſuch ſons and the heirs of his body; and in 
default of ſuch ifſue to the uſe of all and every the daughter and 
daughters of his ſaid niece Bridget Harton lawfully begotten and 
the heirs of their reſpective bodies lawfully iſſuing, to take as tenants 
in common and not as joint tenants; and in default of ſuch 
iſſue of his ſaid niece Bridget Harton the ſaid teſtator deviſed the 
ſaid eſtates, withdut inſerting any new limitation, upon further 
truſt to permit and ſuffer his niece Auna Maria then the wife of 
F. Hogard to take the rents and profits of all the premiſes 
deviſed to the ſaid Bridget Harton as aforeſaid during her life for 
her ſeparate uſe, in like manner and with ſuch remainders over 


9 0 


IN THE THIRTY-EIGHTH YEAR OF GEORGE UI. 
to the uſe of the firſt and other fons of his ſaid niece Anna Maria 
in tail, with remainder to her daughters in tail, as tenants in common, 


as the ſaid premiſes are and ſtand limited above in truſt for his ſaid 


niece Bridget Harton for her life and to the uſe of the iſſue of her 
body in tail; and in default of ſuch iſſue as aforeſaid of his ſaid 
niece Anna Maria, then upon further truſt to permit and ſuffer his 
niece Sarah Jaques ſpinſter to receive and take the rents and pro- 
fits of all and ſingular the ſaid premiſes during her life for her 
ſole and ſeparate uſe, in like manner and with ſuch remainders 
over to the uſe of the firſt and other ſons of his ſaid niece Sarah 


Faques in tail, with remainder to her daughters in tail, as tenants 
in common, as the ſaid premiſes are and ſtand limited above in his 


faid will in truſt for his ſaid nieces Bridget Harten and Anna Maria 
Hogard reſpectively for life, with remainder to the uſe of the 
iſſue of their reſpective bodies in tail; and in default of ſuch 
iſſue as aforeſaid of his ſaid niece Sarah Jaques, to the uſe of 
his couſin Samuel Plumb Eſq. and the heirs of his body lawfully 
begotten ; and in default of ſuch iſſue to his (the deviſor's) own 
right heirs for ever. The deviſor died ſeiſed on 18th Func 
1771 without having revoked or altered his ſaid will, and left the 
laid plaintiff Bridget Harton his heir at law and cuſtomary heir, 


The plaintiff Samuel Harton | is the firſt ſon of the body of the 


ſaid plaintiff Bridget Harton, and the defendant William Henry 
Harton is the ſecond ſon of her body. The defendant Fobn 
Crozier is the ſurviving truſtee in the ſaid will, Jobn Lightfoat 
his co-truſtee therein named being dead. The queſtions were, 


whether by the will of S. Jaques of the 27th November 1767 


the firſt ſon of the body of Bridget Harton took a legal remain- 
der in tail in the eſtates thereby deviſed, or whether Fobn Cro- 
zier and John Lightfoot the truſtees took a fee · ſimple in the pre- 
miſes by the ſaid will. 5 


Law for the plaintiffs mentioned the caſe of South v. Alkine (a) 


as the only one like this caſe upon. which he could build any ar- 
gument in favour of the plaintiffs: but being preſſed by the 
Court as to the authority of that caſe, he. admitted that it could 
not hold, as without adjudging the legal eſtate to be in the truſ- 
tees the intereſts of the ſeveral femes coverts would not be ſecured, 
and ſo the intention of the deviſor might be defeated. 

Lord Kenyon C. J. Whether this be a uſe executed in 


the truſtees or not muſt depend upon the intention of the deviſor, 


(a) Sell. 228. See the report ef the ſame cafe under the name of Buſp v. Allen 


Mn; Mod. 63, 


* 
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Tueſday, 
| May i5th, 


In treſpaſs 


and entering 
the plaintiff's 
cloſe and 
taking his 

1 goods, the 
defendant 


for breaking 


- CASES IN EASTER TEM 
which is to be collected from the will. This EO, 11 ab. 


pears, was made in order to ſecure to the ſeveral femes coyerts 3 
ſeparate allowance free from the control of their huſbands, to ef. 


fectuate which it is eſſentially neceſſary that the truſtees ſhould 


take che eftire with the ule executed, otherwiſe the huſband of 


each taker would be entitled to receive the profits, A 0 deleat 


the very object that the deviſor had In view. 


The other Judges concurred, and. © ns Tis 
LAWRENCE J. mentioned the caſe of Jones v. Lord Say and 


Seal, 1 Eg. Abr. 383. where the deviſe was to truſtees and their 
heirs in truſt to pay ſeveral legacies and annuities, and to pay 
the ſurplus to a feme covert for life to her ſeparate uſe or as 
| ſhe ſhould direct, and after her death the truſtees to ſtand ſeiſed 
to the uſe of the heirs of her body with remainder: over, it 
was holden that by the words of the will the uſe was executed in 


the truſtees and their heirs during the life of the feme'covert, and 


after her death it was executed in the perſons * to wg: 
charged with the annuities. It 


Lord KENYoON C. J. ſaid that Joner v. Laff 526k and Seal was 


a caſe by itſelf, The beſt report of it was in Viner's Abr. (8 vol. 


262.) and it was . 1 to be law by Lord Hardwicke 1 in 


Bag ſhaw v. Spencer (a). '. 


The following certificate was afterwards ſent tothe Lord 1Chancellor 
We have heard this caſe argued by counſel, and are of. opinion 


that the legal eſtate by way of uſe executed in fee ſimple veſted in 
John Crozier and John Lightfoot ; that conſtruction being ne- 


ceſlary (as we conceive) to give legal effect to the teſtator's inten- 


tion, to ſecure the beneficial intereſt to the ſeparate ule of the 
ſeveral femes coverts. 


KENYON, | , 
W. H. ASHHURST, 
N. GROsE, 


ww ]. Laws Nek. 
(a) Vid. 1 Vex. 144. a | 


 CrowTHER againf/ Raus BO TTOH and Others. 


HIS was an action "0 breaking and entering the plaintiff 8 
cow-houſe, and taking away three cows, and converting 
them to the defendant's uſe. The 2d count was for ſeizing the 


cattle and detaining them four days, whereby: the plaintiff loſt the 


may juſtify under a ſufficient legal proceſs if he Mad, It in fact at the time, although he declared then 
chat he entered for another cauſe. | | 


a uſe 


IN THE THIRTY-HIGHTH YEAR OF GEORGE iI. 


| uſe of them, and Was PW: to trouble and expence in getting 


them back again. 

| Ther defendant pleaded 1ſt: not cakes 2dly Thanbefore 4 
time when Kc. a writ of juſticies iſſued out of the Chancery 
Court of the county Palatine of Lancgſter againſt the plaintiff at 
the ſuit of one John Scholfield directed to the ſheriff of the ſaid 
county, which ſaid writ was delivered to the ſaid ſheriff to be ex- 
ecuted in due form of law; that the ſaid ſheriff duly iſſued his 


precept under the ſeal of his office directed to the defendants, 


commanding them to attach the plaintiff by his goods ſo that he 


| ſhould appear at the then next county court to anſwer Scholficld; 
that ſuch precept was delivered to them, by virtue whereof they 


peaceably entered the cow-houſe (the door being then open) and 


took the cattle in order to attach the plaintiff by his goods to ap- 
pear as aforeſaid to anſwer &c. according to the exigency of the 
faid writ and precept ; and for that purpoſe the defendants, as ſuch 


| bailiffs as aforeſaid, ſeized and took the cattle and detained the 


ſame for the time mentioned 1n the declaration ; at the expiration 


of which time the plaintiff having appeared &c. the cattle were 


re-delivered to him. 
Replication admitting that the writ of juſticies did iflue in 


manner and form &c., yet alleges that the defendants of their own 


wrong and without the reſidue of the cauſe by them pleaded in 


bar broke and entered the cow-houſe and took and drove away 


the cattle and detained the ſame in manner and form as ſtated in 
the declaration; on which iſſue was joined. 
At the trial before Rooke J. at the laſt ſummer aſſizes for 


1798. 


 CrRowrTnart 


againſt 
RamsBoT- 


Landi it appeared that when the defendants, one of whom 


was a bailiff, and the others his aſſiſtants, came to the plaintiff's 
houſe with the proper warrant ſtated in the faid plea, the plain- 
tif's ſervant was milking the cows in the cow-houſe adjoining ; 
that one of them knocked her down, overturned the milk-pan 
and drove away three cows; that upon being aſked what they 
took the cows for, Ramſbottom ſaid that he was a ſheriff's officer 
and was come for the cows again (a) for 7 J. debt and 5 J. coſts for 
Jobn Scholfield; and if any attempt were made to hinder him, he 
would carry the party before a juſtice ; and he ſhewed his war- 
rant. On the ſame day that the cattle were taken the plaintiff's 
attorney applied to the defendants and tendered them 25s. 6d. 


and demanded to have them reſtored. It appeared to be the | 


(a) It happened that they had been taken once before on a ſimilar occaſion, 


Vol. VII, ; $E ulual 


656 1 1 ) CASES IN EASTER TERM 


. uſual practice in theſe enlcs to attach the party in order to _ 
an appearance by any ſmall chattel, and to return it on Paying 


7 3 * 


© KR 
pw 2 f. 44., which is conſidered by the officer of the county court ag 


. an appearance, and the entry made accordingly. The cows were 
reſtored on the fourth day after they were taken. On this evi- 
dence the learned Judge left it to the jury to ſay whether the de- 
fendants entered for the mere purpoſe of compelling an appear- 
ance, or whether for the purpoſe of compelling the plaintiff to 
pay the debt and coſts; obſerving that they refuſed to accept 
the uſual fee for an appearance, and that they took as many as 

three cows, declaring that they took them for the 7 /. debt and 50. 


coſts, The jury found a verdic for the plaintiff with 20l, 
120 damages. 


Topping moved for a new trial in Michaelmas term laſt on two 
arvunds; - 1ſt, becauſe the verdict was againſt law and evidence. 
2d, Becauſe the evidence received of the tender of money by the 
plaintiff after the taking of the cattle was not relevant to the 
iſſue, which was whether the cattle were or were not t taken under 
a lawful authority. 


Law and Evans, who ſhewed cauſe in Hi lary term laſt, ob- 
ſerved that it would be nugatory to grant a new trial, becauſe it 
appeared upon the record that the juſtification ſet up by the de- 
fendants was bad in point of law; 1ſt, becauſe the firſt proceſs 
under a juſticies } is a ſummons 8 not an attachment, as here 
pleaded. Hargrave v. Ward and others, 2 Lutw. 1454. 2 Com. 
Dig. tit. County-Proceſs. 471, 472. 4 Com. Dig. tit. Pleader, 
(3 M.) 24. though if it had been pleaded generally, quod taliter 
proceſſum fuit that a capias iſſued the Court will intend that the 
previous proceedings were regular. Adams v. Freeman, 2 Will. 5. 
2dly, The defendants upon their own ſhewing are guilty of an 
exceſs in taking three cows in order to compel an appearance, 
a. which 1s not juſtifiable, Hargrave v. Ward, 2 Lutw. 1457. 1 Rel, 
5 "= Abr. 674. (R.) 3dly, It is not ſhewn that the proceſs was exe- 
5 cuted within the juriſdiction of the inferior court. 4 Com. Dig. 
323. tit. Pleader, (3 M.) 24. 3 Lev. 243. 4thly, It is a return- 
able proceſs, and hot ſhewn to be returned. Middleton v. Price, 


2 Stra. 1184. Though in Britton v. Cole, Salk. go4. it is ſaid to 
be enough for the ſheriff's bailiff to ſhew a writ of execution (a). 
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(a) But the Court would not enter into the pleadings on a motion for a new tral. 
the conſideration of the queſtions ariſing on 


. . 
q . F 
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N THE THIRTY-EIGHTH YEAR OF GEORGE III. 


At all events they contended that if it appear upon the whole 
that juſtice has been done the Court will not grant a new trial, 


though there may have been a miſdirection in point of law, ac- 


cording to Eamon/on v. Machell, ante, 2 vol. 4. And here it ap- 
pears that the defendants were guilty of brutality and unneceſſary 
violence in the manner of executing the proceſs, and of oppreſſion 
in taking three cows where one was amply ſufficient for the purpoſe. 

Another queſtion aroſe upon the replication, whether ſuppoſing 


the plea of juſtification to be good in point of form the plaintiff, 


if he meant to inſiſt that the defendants entered for another 


purpoſe than that by them alleged, ſhould not have re- 


plied ſpecially; and this was the point principally ſpoken to 
on this day, the argument having den adjourned from the 
laſt term. 


It was cadbended that it was open to the jury to Pn 


whether the entry and ſeizure were for the purpoſe alleged by the 
defendants, or for the purpoſe, as they thought it was, of extorting 
money from the plaintiff under the terror and oppreſſion of an 
exceſſive diſtreſs; one of the defendants having in effect admitted 
at the time that he did the act for the purpoſe of compelling 


the payment. The replication puts in iſſue every material fact in 
the defendant's plea; and the rule is laid down in Grogate's caſe, 


8 Rep. 67. and in Jones v. Kitchen, 1 Pull. and Boſ. 76. that where 
a plea merely ſets up matter of excuſe and does not claim an in- 
tereſt or property, there the general replication de injuria ſua 


propria abſque tali cauſa is ſufficient. A new aſſignment can only 
be neceſſary where the act of treſpaſs is completely juſtified by 


the plea. Bat here it appears from the evidence that a material 


allegation in the plea of juſtification was falſe, namely, that they 


entered and ſeized the cattle in erder to enforce the proceſs ; for it 


was proved that they went to extort money colore officii. The 
evidence which was admitted of the uſage of the county court to 


receive a ſmall ſum by way of entering an appearance to a juſti- 
cies was not received as evidence per ſe to prove that the taking 
became illegal by an act ſubſequent; but it was admitted to ſhew 
quo animo the original entry and ſeizure were made; it was part 


of the ſame tranſaction, and as ſuch was evidence. 

Gibbs and Topping contri were ſtopped by the Court. 

Lord Kenyon C. J. I never underſtood that a man was 
obliged to juſtify a-diſtreſs for the cauſe which he happened to 
aſſign at the time it was made. If he can ſhew that he had a legal 

5 juſtification 
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CASES IN EASTER TERM 


juſtification for what he did that 1 is ſufficient. A man may dri 
for rent, and avow for heriot ſervice (a). Now here it appearz 
that the defendants were juſtified under the proceſs of the county 
court in entering upon the plaintiff and taking his goods in order 
to compel an appearance; and therefore the queſtion ought not tg 
have been left to the jury to ſay whether they entered for that or 
ſome other cauſe. Then as to the excels of the diſtreſs taken, an 
action on the caſe lies for that on the ſtatute of Marlbridge ; but 
that will not warrant an action of treſpaſs. This queſtion waz 
conſidered in the caſe of Hutchins v. Chambers (5); and the rule 


was then ſettled. Though it was ſaid that there was one excepted 


caſe, namely where gold or ſilver was taken to an exceſs apparent 


on the face of it; as where ſix ounces of gold and 100 ounces of 


ſilver were taken for 65s. 8 d.: but that went on the ground that 
gold and ſilver were of a certain known value, and the meaſure of 
the value of other things. Here the verdict having proceeded on 
a miſtake of the law, there muſt be a new. trial. 
ASHHURST and GROSE, Juſtices, were of the ſame opinion. 
LAWRENCE J. The caſe of Dr. Grenville v. The College of 
Phyjicians (c), which came on upon demurrer, is directly in point, 
In treſpaſs againſt J. S. for an aſſault and wounding and falſe 
impriſonment, the defendant as to the force and arms and wound- 
ing pleaded not guilty; and as to the reſidue of the treſpaſs he 
juſtified it under the authority of the cenſors of the College for 
mal- practice by the plaintiff in his profeſſion of a phyſician. The 
plaintiff replied that the defendant de injuria &c made the aſſault, 
abſque hoc that he did it by the authority ſet forth in the plea. 
And upon demurrer the replication was held ill: and Holt C. J. 
ſaid © ſuppoſe one has a legal and an illegal warrant, and arreſts 


by virtue of the illegal warrant, yet he may juſtify by virtue of 
"© the legal one; for it is not what he declares, but the authority 


* which he has, is his juſtification.” Now that very queſtion was 


left by the learned Judge to the jury in this caſe which was there 


ſtated to be immaterial. For it was not material to inquire what 
the defendants ſaid when they entered and ſeized, but only 


whether they had in fact a legal warrant to juſtify them. 
Rule abſolute. 


(a) Vi. Fitz. Avowry 232. 3 Co. 26. | (c) 12 Mod, 366. 
>. 1 Burr. 579. „„ 
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| Pepper: againſt” Kors. 


0 treſpaſs for breaking and entering the plaintiff's cloſe, the de- 
F fendant pleaded firſt the general iſſue, and 2dly a licenſe from 
the plaintiff. The plaintiff traverſed the licenſe, and new aſſign- 


ed. The defendant took iſſue on the traverſe, and pleaded not 
guilty to the new aſſignment. 


The plaintiff having recovered a 1 W with 15. da- 
mages, and the Maſter having allowed him only 1s. coſts, the 


queſtion was whether or not he was entitled to full coſts. Tt 
was argued at great length at the bar and all the farmer caſes 
were cited. 

Burrough, who moved that the Maſter 3 be directed to 
allow the plaintiff his full coſts, relied on Rearidge v. Palmer, 2 H. 
Bl. Rep. 2, and Comer v. Baker, ib. 341, in which all the prior 
deciſions are ſtated, and in which it was ruled that the plaintiff is 
entitled to full coſts in all caſes where the defendant pleads a 
juſtification in treſpaſs which is found againſt him. 
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In treſpaſs 
quare clau- 
ſum fregit, if 
the def2nd- 
ant plead not 
guilty, and a 
Juſtification 
which does 
not make 


title to the 


land, upon 
which iſſues 


are joined 


which are 
found for 
the plaintiff 
with da- 


mages under 


405., ſtill the 
plaintiff is 
entitled to 
full coſts. 


5 


Pracd contra took an accurate review of all the former caſes 


to ſhew that they did not warrant the general concluſion drawn 
from them in the two laſt caſes in the court of Common Pleas, 
and contended that according to the words and ſpirit of the 22d 


Car. 2. c. 9. a plaintiff who recovers Jeſs than 40s. damages in. 
treſpaſs quare clauſum fregit is not entitled to full coſts unleſs the 


freehold or title appear to have come in queſtion either by the 
Judge's certificate or by the pleadings; and that in this caſe as 
the title was not in queſtion on the pleadings, as the Judge had 
not certified that it was in queſtion at the trial, and as it might 
have been queſtioned on the general iſſue, the Maſter had done 
right in refuſing to allow more coſts than damages. | 
The Court ſaid they wiſhed to look into the cafes ; and now 
Lord KENYON C. J. delivered the opinion of this Court. 

The Maſter, guided by the experience of many years, has in- 
formed us that he ſhould have taxed the plaintiff in this caſe his 
full coſts as a matter of courſe, if the defendant had not told him 
that he ſhould take the opinion of the Court on the queſtion. 


We find alſo on inquiry that the prothonotaries of the court of 


Common Pleas would have allowed full coſts in ſuch a caſe as the 
preſent as a matter of courſe. And indeed it 1s now rather late 
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Prpb zl 


againſt 
K1DDLE. 


' CASES IN EASTER TERM | 


to canvaſs this queſtion at the diſtance of 130 years TE the 
time of paſſing the ſtatute, The flatute 22 and 23 Car, 2, ; c 9. 
enaQs that in all actions of treſpaſs &c wherein the judge at the 
trial of the cauſe ſhall not certify under his hand upon the back 


of the record that the freehold or title of the land mentioned in 


the plaintiff's declaration was chiefly i in queſtion, the plaintiff ; in 
caſe the jury ſhall find the damages to be under the value of 40, 


ſhall not recover more coſts of ſuit than the damages &c. The 


words of that act have always received a ſtrict conſtruQion, 
When an action de bonis aſportatis has been brought, full coſts 


3 always been allowed to the plaintiff, notwithſtanding he may 


have recovered leſs than 40 s., not becauſe the ſtatute has ſaid he 
ſhould have full coſts, but becauſe the caſe i is not within the ac. 
We have looked into the caſes cited in the argument, and we find 


that this queſtion has been ſettled again and again. In Redridge 


v. Palmer, Lord Loughborough, who delivered the opinion of the 
court of Common Pleas after examining all the authorities, ſaid 


The rule therefore which had ſo long prevailed both in this 


Court and in the King's Bench, namely, that where there was a 
ſpecial plea of juſtification found againſt the defendant the plain- 
tiff was entitled to his full coſts, ought not to be overturned.” 
So in the caſe of Comer v. Baker the court of Common Pleas 


adopted the ſame rule, relying on the uniform practice that had 


ſo long prevailed. The principle on which thoſe determinations 
were founded is that where the caſe is ſuch that the Judge who 
tries it cannot in any view of it grant a certificate within the act, 
it is conſidered to be a caſe out of the ſtatute. Here was a plea 
of licenſe, upon which the queſtion could not ariſe whether or not 
the defendant had a title to the land: the queſtion was whether 
or not he had liberty to go over the land; therefore | the caſe was 
not within the ſtatute. 

On the authority therefore of theſe caſes, and on the practice 
which has uniformly prevailed in all the courts, we think that 
the plaintiff is entitled to his full coſts, and that it would be danger- 
ous now to allow any innovation to be made on a point that is 


fo 3 e as this is. 
Ae | | Rule abſolute. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


The KING againſt Dyps and another, 


1 were two indictments for miſdemeſnors preferred by the 
Attorney- general at the ſeſſions of Oyer and Terminer for the 
county of Midalgſex on the 20th June 1796; the firſt for ſending 


goods to France againſt the 34 Geo. 3. c. 9. J. 2., and the other 
for embarking in a veſſel to go to France againſt the 33 Geo. 3. 


c. 27. , 3. In Michaelmas term 1796 the defendants pleaded, 
and notice of trial was given on the part of the Crown for the 
ſittings after that term, which was afterwards countermanded. 
A rule was obtained on a former day in this term calling on the 
proſecutor to ſhew cauſe why the defendants ſhould - not be at 


liberty to proceed to trial by proviſo at the ſittings at niſi prius 
after this term in Middle der; againſt which 


Law, Garrow, and Mood, now ſhewed cauſe ; ſaying thaf it was 
an eſtabliſhed rule that a defendant cannot in any caſe in which 
he King is party, unleſs by his aſſent, carry down the record to 
trial by proviſo, becauſe no laches can be imputed to the King ; 
and they cited R. v. Sir Jacob Banks, 6 Mod. 247. and 2 Iuſt. 424. 
Erſkine contra admitted that the rule could not be ſupported. And 


Per Curiam, Rule diſcharged. 


Forts againſt DIRMAB. 


NSLOW was proceeding to ſhew cauſe againſt a rule for ſetting 
aſide the proceedings in this caſe for irregularity, but 
Dampier, for the defendant, objected to the affidavit on which 
he was to have ſhewn cauſe being read, becauſe it was not pro- 
perly intitled, it having only the ſurnames, not the chriſtian 
names, of the parties. And he obſerved that the object of the rule, 
which requires the names to be prefixed to ſuch an affidavit, was 
that in the event of an indictment for perjury on ſuch an affida— 
vit, it might appear by the affidavit itſelf that it was filed in the 
particular cauſe without the aid of any extrinſic averment. 


29 The 


661 


1798. 
Mal, 


F riday, 
May 18th. 


A defendant 
in a caſe 
where the 
King is party | 
cannot carry 
down the 
niſi prius re- 
cord to trial 
by proviſo. 


Monday, 
May 21ſt. 


The chriſtian 


names as 


well as ſur- 


names of the 


parties muſt 


be inſerted 
in the title 
of an aflida- 


vit produced 


to ſhew caule 
againſt any 
rule. 
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In this Term BAKER JohN SELLON Eſq. was called to the degree 
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ARGUED and DETERMINED. 


| IN THE 
Court of KIN G's BEN CH, 
Link a 
Trinity Term, 


In the Thirty-eighth Year of the Reign of GBoROx III. 


 Bavzrwman and Another againſt Ravens. 


HIS was an en on the caſe, wherein the declaration ſtated 
that in conſideration that the plaintiffs had ſhipped on board 
a certain veſſel then lying at Embden, and whereof the defendant 


there to be delivered i in good condition and dry (except in caſe of 
Inevitable damage or leakage) to Meſlrs. Van Dyck and Co. for a 
certain reaſonable freight to be paid-to the defendant, the defend- 
ant promiſed to carry and deliver the ſame accordingly z that the 


ditioned, and the ſaid: goods were through the neglect and default. 


of the defendant much damaged and ſpoiled &c. To this the 
general iſſue was pleaded. 


Vor. VII. 8G "Mt 


ant may give 


tions or ad- 


was maſter, certain goods to be carried from thence to London the plaintiff 


action, al- 
though ſuch 
plaintiff ap- 


only a truſtee 
ſhip with the goods arrived ſafely from Embden at Londen ; and 


g perſon. 


although Meſſrs. Van Dyck and Co. paid the freight for the ſame, 
yet the defendant did not deliver the goods in good condition and 
dry, although not prevented from ſo doing by inevitable damage 
or leakage, but on the contrary delivered the ſame wet and ill- con- 
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BAUER MAN 


againſt. 
RapEtnivs. 


at firſt gone into in order to ſhew that the injury aroſe from th. 


of the goods to Van Dyck and Co., entirely exculpating the defend- 


alſo appeared in the ſame letter that Van Dyc and Co. were the 


perſons really intereſted in the ſuit, and had indemaified the plaintiff 


to be rejected: but Lord Kenyon being of a different RE: the 


principle has been eſtabliſhed 1 in ſeveral caſes that it is competent to 
the real parties are, the cauſe ought to be tried in the ſame manner 


choſe in action who had become a bankrupt might notwithſtanding 


mere truſt did not paſs by an aſſignment under the bankrupt laws: 


CASES IN TRINITY TERM 
At the trial before Lord Reine at Cuildball much evidence waz 


unſkilful flowing of the goods on board the veſfel, and not from the 
inevitable danger of the ſea as the defendant endeavoured to eſta- 
bliſh. But the principal queſtion aroſe on the production in evidence 
by the defendant of a letter from the plaintiffs; who were the ſhippers 


ant from all blame on imputation of negligence or miſconduct, and 
ſtating that he acted in every reſpect according to their (the plain. 
tiffs') orders by ſtowing the goods under their direction. But it 


perſons on whole riſk the goods were {hipped;: that they were the 


their agents in whoſe name they b had brought this action. Where. 
upon it was contended at the trial! in ſupport of the action that as 
it was diſcloſed that Fan Dyck and Co. were the real plaintiffs, and 
the nominal plaintiffs 6nly their agents, the former ought not to be 
concluded by the admiſſions of their agents proved too by letter with- 
out the fanction of an oath, and that therefore this evidence ought 


plaintiff was nonſuited. 
Gibbs and Park moved Nane to ſet aſide ths doth The 


a court of law to recognize the real f parties to a Tuit, though they are 
not the nominal parties on the record ; and when it is ſhe wn who 


as if they were brought formally before the Court, In Finch v. 
Keeley (a) the principal cafe determined was that the aſſignor of a 


maintain an action in his own name againſt the debtor for the be- 
nefit of the affignee. That indeed proceeded on the ground thata 


but a caſe was there cited and recognized by the Court, which eſta- 
bliſhed the poſition that a court of law might take notice of a truſt 
and conſider who the real parties were. That was a caſe of Bor- 
tomley v. Brook, M. 22 Geo. 3. C. B., where to debt on bond the 
defendant pleaded that the bond was given for ſecuring 100 J. lent 
by the defendant to one E. Chancellor and given by her direction 
to the plaintiff in truſt for her; and that E. C. before the action 


(a) Ante, I vol. 619. | | | 10 : 
brought 
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brought was: indebted to the defendant in more money than the 
amount of the bond. The plaintiff, having demurred, afterwards 
_ withdrew his demurrer by advice of the Court. The ſame caſe 
was alſo recognized by this Court in another of | Rudge v. Birch, 


M. 25 Geo. 3. where to debt on bond the defendant pleaded that 


the bond was given tothe plaintiff in truſt for A, and that A at the 
time of exhibiting the plaintiff's bill was indebted to the defendant 
in more money; and this was holden good on demurrer. If theſe 
caſes be law, they govern the preſent : for if the Court will recog- 
nize the real litigant parties, and if the declarations of the agents 
of Van Dyck and Co. would not have been evidence againſt them if 
they had been plaintiffs on the record, which they certainly would 
not, notwithſtanding what was ſaid in Biggs v. Lawrence (a); 
ſo neither can they be received in evidence as it was proved 

that the nominal plaintiffs were mere truſtees, and not the parties 
really intereſted in the ſuit. That part of the caſe of Biggs v. 
Lawrence paſſed without much obſervation, and was not the prin- 
cipal point; and Lord Kenyon has frequently ruled the contrary at 
the ſittings ſince that time without its having ever been queſtioned. 

The anſwer given in ſuch cafes has always been that the agent him- 
ſelf might have been ſubpœenaed as a witneſs, and therefore what 
he has been heard to ſay cannot be evidence, as not being the beſt. 

There muſt be reciprocity in the rule. If a defendant may ſhew 
who the real plaintiff is, though not the plaintiff on the record, for 
the purpoſe of ſetting off a debt due from the real party, or of 
giving in evidence declarations of chat party, ſo the real party 
ought to have the privilege of diſcloſing himſelf, ſo as not to be 
bound by the declarations of the nominal plaintiff, which if he had 
not been ſuck could not have been given in evidence as the declara- 
tions of a mere agent. If it be objected that by theſe means the 


defendant is precluded from calling the agent in whoſe name the 
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action is brought as a witneſs, the anſwer is that the ſame effect 
would be produced in the caſes of ſet- off where the objection was 


not admitted to prevail. In a caſe of Dyke v. Aldridge before Lord 
Mansfield, where one of the parties was a ſheriff who was indem- 
nified by a third perſon, Lord Mansfeld permitted the declarations 
of that third perſon to be given in evidence againſt the ſheriff. 


Erſkine, Carrow, and M. Walton, now ſhewed cauſe. The caſes 


cited of Bottomley v. Brook and Ruage v. Birch, ſuppoſing them to 


14) Ante, 3 vol. 454. 
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be good N do not come up to the point in diſpute: tw were 4 
conſtruction upon the ſtatutes of Set- off, which have always been 
liberally-expounded to advance the remedy and repreſs circuity of 
actions. But it does not follow that, becauſe a debt againſt the real 
party to the action may be ſet off, therefore the declarations of the 
plaintiff on record ſhall not be received in evidence. In thoſe caſes 
alſo the truſt appeared on the face of the record, ſo that there could 
be no ſurpriſe on the defendant ; but here the defendant has no 
notice but that he is ſued by the real party, and conſequently pre- 
pares his defence aecordingly. If this evidence were not admitted 
the principal might always obtain an advantage over a defendant 
who dealt with his agent, by bringing his action in the name of 
the latter to prevent his being a witneſs for the defendant, while 
the defendant would be precluded from giving the declarations of 
the agent in evidence againſt the principal. The agent then would 
be plaintiff ſo far as operated to the diſadvantage of the defendant, 
and a ſtranger to the ſuit where it would operate to the defendant's 
advantage that he ſhould be plaintiff. In a caſe before Lord 
Mansfield (a) an action was brought in the name of a nominal 

plaintiff by perſons beneficially intereſted for whom he was a truſ- 


tee. At the trial the defendant produced a releaſe from the plaintiff, 


which Lord Mansfield held concluſive; but faid that the Court of 
Chancery upon application would make the truſtee pay the princi- 


pal debt, if well founded, and the coſts of the ſuit. Beſides, this 


was evidence on another ground; for the plaintiffs as agents were 
entruſted with the ordering and conduct of theſe goods as to the 
manner of their being ſhipped ; and if the defendant followed their 
directions the principal muſt be bound by their acts: and what 
can be ſtronger evidence that the -orders which they gave were 
implicitly complied with than their own acknowledgment in writ- 
ing to that effect? It is not pretended that the letter is not evidence 


to ſome purpoſe, and if admitted in evidence at all, its whole con- 


rents muſt be received. 
Lord Kenyon Ch. J. This was an action Drougli by Bouer- 


man and Co. againſt the defendant Radenins; and in the courſe 


of the trial an admiſſion by the plaintiffs themſelves was proved 
that there was no colour for the action, which admiſſion was 
not fraudulently obtained from them but was the opinion that 
the plaintiffs really entertained on the merits of the eaſe. And 


(4) This was cited by Mr. Erſtine from his. recollection of the caſe. 
6 the 
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the only queſtion; now is whether or not that oupht to condlude 
the caſe againſt the plaintiffs who made the admiſſion. It was 
ſaid by a very learned Judge, Lord Macclesfield, towards the be- 
ginning of this century that the moſt effeQual way of removing 
land marks would be by innovating on the rules of evidence and 
ſo I ſay. T have been in this profeſſion more than 40 years, and 
have practiſed both in courts of law and equity; and if it had 
fallen to my lot to form a ſyſtem of juriſprudence, whether or not 
1 ſhould have thought it adviſable to eſtabliſh two different 
courts with different juriſdictions, and governed by different 
rules, it is not neceſſary to fay. But, influenced as I am by 
certain prejudices that have become inveterate with thoſe who 

comply with the ſyſtems they found eſtabliſhed, I find that in theſe 
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courts proceeding by different rules a certain combined ſyſtem of 


juriſprudence has been framed moſt beneficial to the people of 
this country, and which I hope I may be indulged in ſuppoſing 
has never yet been equalled in any other country on earth. Our 
courts of law only conſider legal rights: our. courts of equity 
have other rules, by which they ſometimes ſuperſede thoſe legal 
rules, and in ſo doing they act moſt beneficially for the ſubject. 
We all know that, if the courts of law were to take into their 


conſideration all the juriſdiction belonging to courts of equity, 


many bad conſequences would enſue. To mention only the 
ſingle inſtance of legacies being left to women who may have 
married inadvertently: : if a court of law could entertain an action 
for a legacy, the huſband would recover it, and the wife might 
be left deſtitute: but if it be neceſſary in ſuch a caſe to go 


into equity, that court will not ſuffer the huſband alone to reap 


the fruits of the legacy given to the wife; for one of its rules is that 
he who aſks equity muſt do equity, and in ſuch a caſe they will 
compel the huſband to make a proviſion for the wife before they 


will ſuffer him to get the money. I exemplify the propriety of 


keeping the juriſdictions and rules of the different courts diſtinct 
by one out of a multitude of caſes that might be adduced. If the 
parties in this caſe had gone into equity, and that court had di- 
rected an iſſue to be tried, they might have. modified it in any 
way they thought proper. One of the rules of a court of equity 
is that they cannot decree againſt the oath of the party himſelf on 
the evidence of one witneſs alone without other circumſtances: 
but when the point is doubtful, they ſend it to be tried at law, 


directing that the anſwer of the party ſhall be read on' the trial; 
Vor. VII. 8 H ſo 
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1 * 9 "7 bay wheu the iſſue comes from a court of equity with any of theſe 
Raventvs. directions the courts of law comply with the terms on which it i 


ſo directed to be tried. By theſe means the ends of juſtice are 
attainad, without making any of the ſtubborn rules: of law ſtoop 


to what is ſuppoſed to be the ſubſtantial Juſtice of each particular 
caſe; and it is wiſer ſo to act than to leave it to the judges of 
the law to relax from thoſe certain and eſtabliſhed rules by which 
they are ſworn to decide. If the queſtion that has been made 
in this caſe had ariſen before Sir M. Hale, or Lords Holt or Hard. 
| woicke, I believe it never would have occurred to them ſitting in 
a court of law that they could have gone out of the record and 
_ conſidered third perſons as parties in the cauſe. Here it has been 
contended that Bauerman and Co. are to be laid out of the caſe 
entirely, and we are deſired to ſubſtitute Van Dyck and Co. as 
plaintiffs in their room: but if they may be taken to be off the 
-record, then they may be witneſſes, and yet it is not pretended that 
they could have been examined; ; the argument therefore, that 
afſerts that they may be taken from off the record, not holding 
good to all purpoſes, fails entirely. I cannot conceive on what 
ground it can be ſaid that Bauerman and Co. may be conſidered 
not as the parties in the cauſe for the purpoſe of rejecting their 
admiſſions, and yet as the parties in the cauſe for the purpoſe of 
preventing their being examined as witneſſes. I take it to.be an 
incontrovertible rule that the admiſſion made by : a plaintiff on the 
record is admiffible evidence; and on the trial of this caule there 
was proof of an admiſſion by the plaintiffs that they had no 
ground upon which to ſupport the action. With regard to the 
caſe of Bigge v. Laurence, which was cited to ſhew that an ac- 
knowledgment made by the defendant's agent was evidence 
againſt the principal, it is ſufficient to ſay that that was not the 
point on which the caſe was argued or determined in this court. 
It is my wiſh and my comfort to ſtand ſuper antiquas vias: br 
cannot legillate, but by my induſtry I can diſcover what our pte- 
deceſſors have done, and J will ſervilely tread in their footſteps. 
I am' therefore clearly of opinion on principles of law that the 
plaintiffs cannot recover in this action, and that we cannot in this 
caſe aſſume the juriſdiction of a court of U e in order to over- 
rule the rigid rules of law, O18 te -110; 120 Don 
As HRHURSH J. It was competent to Van Dyck and Co. to have 
made themſelves Pattibs to > the record, e of which they have 
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5 8 to ſue in the names of Bauerman and Co., by which they 
have made the latter the real plaintiffs in a court of law, and are 
bound by their acta and by the acts of other perſons done by the 
orders of Bauerman and Co. Here it is admitted that if the 
letter in queſtion were to be read as againſt Bauerman and Co. 
conſidering them as the plaintiffs, it afforded ſufficient ground to 
convince a jury that the plaintiffs ought not to recover: but it is 
| argued. that, though the letter be admiſſible 1 in evidence, as it ap- 
pears by the latter part of it that Banerman and Co. were acting 
only as agents for Van Dyck and Co. the admiſſion made by the 
former ought not to Prejudice the latter. But that argument can- 
not be ſupported. When A. appoints B. his agent, he is bound by 
every act and order of his done within the ſeope of his authority. 


Here it appears by the letter that Bauerman and Co. were preſent 


when the hip was loading and approved of the mode in which it 
was effected: then if the loſs happened in conſequence of the direc- 
tions given by Bauerman and Co., Van Dyck and Co. muſt be 


bound by it it as much as if the orders had been given by them- 


ſelves. 

'GrosE = Van Dyck and Co. might either have ſued in theit 
own names as the conſignees, or in the names of the preſent plain- 
tiffs the conſignors of the goods. They have choſen to bring the 
ackion in the names of the latter, whom therefore we muſt con- 
ſider as the plaintiffs in the cauſe. As long as Bauerman and Co. 
are plaintiffs on the record, they muſt be taken to be ſo in all the 
conſequences. Here it appeared by their own acknowledgment that 
there was no foundation for the action, and that acknowledgment 
muſt in this action conclude Van Dyck and Co. 

LAwRENCR J. The ground, on which it muſt be contended 
that the admiſſion made by a mere truſtee is not evidence, is that 
he has no intereſt in the ſubject, and may therefore be induced 
to admit what is not true. But in this caſe Van Dyck and Co. are 
in this difficulty; the preſent plaintiffs either have or have not an 
intereſt; but it muſt be conſidered that they have an intereſt in 
order to ſupport the action, and if they have, an admiſſion made 


by them that they have no cauſe of action is admiſſible evidence. 
I have looked into the books to ſee if I could find any caſe in 
which it was holden that the admiſſion of a plaintiff on the re- 
cord was not evidence, but have found none. There is a caſe in 


Salkeld (a), where Lord Holt N that if the Plaintiff 1 un ee 
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1708. who is anus only as a b for the . FEED the 
Dern roy action, he might be committed for a contempt of the court, but he 
again} did not ſay that the releaſe would not defeat the action; this 
r appears to be the moſt that a court of law can do in 

caſes of this kind (a). 
Eine | Rule diſcharged (6). 


(a) See Payne v. Rogers, Dougl. 407. the raid aan 1 0 and before 
where the tenant, a nominal plaintiff, having the releaſe and the plaintiff *s original Writ 
given a releaſe to the defendant, the Court | yi. Michaelmas 1787, 1121. 104. became 
ordered it to be given up on an application | in arrear, which the defendant refuſed to 
by the landlord. pay; whereupon Jobnſon in the plaintiff,” 


(8) Cram and Wife againſt D- Axrn, names ſued him for his (J ohnſon's) benefit; 
Bart. Tr. 30 Geo. 3. 5 chat the defendant having notice of the pre. 


4 miſes fraudulently obtained th 
Debt on a bond dated 10th of June 1776 y e releaſe, 


| whereby the ſame is void. Rejoinder, that 
from the defendant to M. Bartlett, ſpinſter, e Pac wen are A 
now the wife of the plaintiff V. Craib, in 4 @wley in truſt for 


the plaintiffs, and not 
300 J. Plea non eſt factum, and iſſue thereon. | ULAR for his own benefit, 


| and that Mawley without the plaintify 
Afterwards there was a plea puis darrein 1 knowledge fraudulently affigned it to Jobr- 
continuance of a releaſe of the action dated 


2 1; with a traverſe that the defend : 
the zoth of January 1788. The replication ' ors | | endant fray 


' Rated the condition of the bond, which was rr ng Ko B 3s = 
for the quarterly payment of an annuity of there was a verdi& for the defendant on 
50 J., and that after the making of the bond beth the ifſues;- The defoadant at the trial 
and the he. I of the-plaintils, bat gave in evidence before Lord Loughborough 

before the releaſe, viz, zoth Odober 1784, at Cuilaball an affidavit of V. Cra;} . | 
by indenture the plaintiffs in conſideration plaintiff on the record, ſworn by him after 

of zoo J. aſſigned the annuity and bond to | he had aſſigned the bond, in which were 
J. Mawley, and empowered him to ſue for ſtated the facts relied on by the defendant; 

it in their names, and the plaintiffs cove- on which the plaiotiffs' counſel tendered a 

- nanted not to receive or releaſe it without bill of exceptions to the admiſſibility of the 
Maxvley's conſent, or a rule or decree in a evidence, which came on and was to have 
court of law or equity; that after the making | been argued this day: but the Court ſaid it 
of the ſaid indenture and before the releaſe | was too clear to be argued ; and that there 
viz. gth June 1785 Mawley in conſideration | could be no queſtion but that any thing ſaid 
of 3207. aſſigned to Thomas Fohn/on ; that | or ſworn by the plaintiffs on the record muſt 
the defendant afterwards bad notice of the | he evidence for the defendant. 
ſaid indentures; that after the making of | 1 


8 


th. 


* 


Saturday, | *M AP 4 Fo TI! 
There need Kr 1 its diſcharge the defendant out of cuſtody, he 
not be any 


flamp os n having complied with the requiſites to entitle him to receive 
promifory the benefit of the Lords' act, and the plaintiff having given him 


note for the 


weekly pay- a note for the weekly payment of 35. 6d. on 2 64 A) n 


ments to à 


debtor under only, inſtead of an 84. (6) Me Hut 
the Lords“ 


act. ER 
(a) Vid. Pitman v. 1 ſup. 5630. ] is zune on ann notes not payable 
(6) By ſtat. 37 Geo. 3. c. 90. J. 1. a 3 on demand, where the ſum thereby made 
of 2 d. in addition to the former duty of 64. | payable amounts to 405. &c. 


iN THE THIRTY-RIGHTH YEAR OF GEORGE III. 
Lord KENYoWOh:J; Hid that the Cburt had had an oppor- 
tunity of cofiferring with the öther Judges on this ſubject, A 


ſimilar queſtion having ariſen in the laft'rerm (a), and that che 
all of opinion that N rhagg 4 bees * 1 on notes 


\ 8 * "= 
1 f 1 terne, \ 4 fi * $7 b is - at 
FY + 4 5 n -% 43 18 11 * N 


pot Rabe refuſed. 
0 In the cal of Leue, v. Parrott. | 


I | — 2 


1 one bee againf Down, 


* 


Tu: pi an attorney of this count, having * he was 
| a priſoner 1 in the Fleet ſued the defendant by attachment of 
privilege, the defendant obtained a rule calling on the. plaintiff to 
ſhew cauſe why the proceedings ſhould not be ſet alide for irre- 
gularity, on the ſtat. 12 Geo. a. C1 13, * 9. which enacts that 
no attorney who: ſhall be a priſoner i in any gaol or priſon or within 
the limits rules or liberties of any gaol or priſon ſhall during his 
confinement | 1 any gaol or priſon &c in his own name or in the 
name of any other attorney ſue out any writ or proceſs or com- 
mence or proſecute any action or ſuit in any courts of law or 
void and of none effect. But, after cauſe ſhewn, be 

tend to caſes where the attorney (plaintiff). was ſuing, for a debt 
due to himſelf, but that 3 it was palled for the purpoſe of r 
ing an. eee ſuing for other perſons. And they 1 {| 
1 1085 vader the rule 
Lowes in 8 05 "ox 1. % Dohna 
db and kale e WM.. 


1 


The Kino ae, The 1 0. 3 


 SINGHAM. 


— 


"HE quarter ſeſſions confirmed an order of two. juſtices, by 


removed from Ingolagſt borpe to Derſingham, ſubject to the opi- 
nion of this Court on the following caſe. 


Derſi ingham in a houſe which with half an acre of land and the 


Var. VII. 81 


* 


* 
mM 


equity, and that all Eupen in ſuch actions or ſuits ſhall be 


The Court were clearly of opinion that the ſtatute did not ex- 


which the pauper R. Curtis his wife and five children were 


* Robert Curtis the pauper in June 1795 went to reſide at | 


Soing of two head of cattle on Derfingham Common he hired of 
one 


1 


67 1 
2585 


e 


againſt- 


ASEY 


oY 
i 6 ö 


Saturday, 
Juxe giv. 


An attorney 
when in pri- 
ſon may ſue 
by attach- 
ment of pri- 
vilege for a 
debt of his 
own, not- 
withſtanding 
the ſtat. 
12 Geo. 2. 


c. 13. / 9. 
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A right of 
com mon in 
groſs is a te- 
nement with- 
in the ſtat, 
13 and 14 
Car. 2.—A 
perſon rent- 
ing ſuch a 
common of 
the annual 

value of 101. 
thereby gains 
a ſettlement. 
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Toe Kino 


birants of 


1795 to Candlemas 1796, made his rent that year 107. 25,” 


gate was a tenement within the ſtat. 13 and 14 Car. 2., to ſhew 


were of the annual value of 1o/. 


gained a ſettlement in Derſingbam, but argued that it appeared on 


AskS IN TRINITY TERM 
14 


9 


one Pretty at the rent of 60. till the Michaclnas TY He 
continued to occupy the ſaid houſe land and common rights til 
the ſucceeding Michaelmas (viz.) Michaelmas 17796 at a rent of 
BL. a- year. About the time he went to Der/ingham (viz.) Jun: 
1795 he hired of one Smith the going of three other head of 
cattle upon the ſame common till the Candlemas following at the 

rent of 11. 115. 64.; and of one Chadwick the going of one other 
head of cattle on the ſaid common for the ſame period at the rent 
of 10s. 64, The common rights in queſtion were rights of 
common in groſs (a). The 81. paid to Pretty for the houſe and 
land &c. with the two guineas paid to Smith and Chadwick for 
the common rights, which the pauper enjoyed from Midfimmer 


Mingay and Hulton, in ſupport of the order of ſeſſions, relied 
on the caſe of R. v. Whixley (b), where it was holden that a cattle. 


that a common in groſs i Is equally a tenement within the meaning 
of that act of parliament; and conſequently that the pauper in 
this caſe gained a ſettlement in the pariſh of Derfi ingham, where 
he occupied a houſe and land which with the rights of common 


Erfline and Topping, contra, admitted that if the pauper were 
to be conſidered as renting the rights of common he had thereby 


the caſe that he had not the right of common itſelf but w a 
partial licenſe to uſe it in a particular way. 


Lord Kenyon Ch. J. When the caſe was firſt ſent here, it 


did not appear what kind of a common this was: but 1 it is ſtated 
in the amended caſe that the rights of common were rights of 


common in groſs; and that puts an end to the queſtion. A 
common in groſs is a matter of tenure; Lord Coke ſays that a 
præcipe will lie for it. And there! is no ou but that the pauper 
rented theſe rights of common. 7 


Per Curiam, Order of ſeſſions confirmed. 


(a) A former caſe had been flated ; but | ſeffions to be reſtated ; and the preſent was 


this Court, conceiving it to be deſective in the amended caſe. 


not ſaying what kind of common this was, | (5) Ante, 1 vol. 137. 
directed the caſe to be ſent back to the | | 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


Ex parte Win sann Gans otherwiſe Garanay, 


* 


FOVELL on a 48 day obtained a rule calling upon the com- 

mander of his Majeſty's ſhip Zealand to ſhew cauſe why a 
writ of habeas corpus ſhould not iſſue, directing him to bring up 
the body of W. Gallile, an impreſſed ſeaman. 

This was obtained upon the affidavit of the maſter of a tor 
of 331 tons burthen belonging to North Shields, ſtating that he 
had two months before appointed Gallile to be carpenter on board 
the veſſel, in which capacity he had continued there till he was 
impreſſed in the: river Thames where, the veſſel then was; that 
Gallile and one T. B. chief mate were the only two perſons duly 
nominated by him (the maſter) for protections from the impreſs 
by virtue of the 6 and 7 V. 3. c. 18. / 19. ; and that Gallile had 
not entered into his Majeſty's ſervice, or received any bounty 
money.  _ eh 
| The caſe Ex parte Dryden (a) was at the ſame time referred to 
as deciding that the ſtatute of William was ſtill in force. And it 
was obſerved that the act lately paſſed in the preſent ſeſſion of 


parliament for ſuſpending protections under former acts of par- 


liament does not enumerate the act of the 6 and 7 W. 3. but 
only ſuſpends the exemptions granted by the 2 and 3 Ann. 9 
J 20. and all ſubſequent ads of the like nature. 


Perceval now ſhewed cauſe; contending iſt, That the act of 


the 6 and 7 W. 3. c. 18. / 19. was not now in force; and that 
the caſe Ex parte Drydon proceeded upon a miſtake. 2dly, That 
if that ſtatute were in force, yet this caſe was not brought within 
it. Upon the firſt point he chiefly relied upon the ſame argu- 
ment, as had been urged on the part of the Crown in Drydon's 


caſe, namely, a that the exemption granted by that act was tempo- 


rary and is now expired; and that reference was thereby made 
to a certificate required by a former act the 5 W. and M. c. 20. 
as the criterion by which the number of perſons to be exempted 
was to be aſcertained, which laſt- mentioned act being expired 
the certificate could not now be obtained, and conſequently the 
exemption which was to depend upon the production of the certi- 


ficate muſt be at an end alſo. As to the two acts referred to by 


Lord Kenyon in giving his judgment in Drydon's caſe, as in- 


(a) A 5 vol. 417, 


dicating 


573 
1798. 


Jun: t zth. 


The ſtat. 6 
& 7 M. z. 


e. 18 J. 19., 


allowing the 
maſter of a 


collier to no 


minate two 
ſeamen free 
from being 
impreſſed, 18 
no longer in 
force. 
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11 40. RB rg IN TIN WENN 4 
dicating the opinion of the legiſlature that the 6 TY 7 N. 3 z 


3 
W 


c. 1 8. 1 19. was ſtill in force, the firſt of thoſe the 11 and 12 W. 3 
c. 13,% 81 did indeed refer to the 6 and 7 WW; 3. as ad act in 


part exiſting; ; but that may be ſatisfied by the 28th ſection of 
that act, which introduced ſome regulations concerning Giks 
hatkney-coches and other matters, at that time in force. And 


as to the other ſtatute, the 2 and 3 Ann. c. 6., there is ſome am- 


biguity in the expreſſion, which does not neceſſarily lead to the 


concluſion that the legiſlature conſidered” the 6 and 7 W. 3. as a 


N ſubſiſting act, in allowing one able ſeaman in the coal trade for 


every 100 tons burthen of the veſſel to be protected from the 


impreſs © beides the maſter, maſter's mate, and carpenter ;” for 


thoſe words as well imply a ſubſtantive and original exemption 
of thoſe men as a reference to a prior exemption exiſting, Beſides, 
it is remarkable that three particular perfons are named as ex- 
empted in the ſtatute of Anne, whereas by the 6 and 7 W. z. only 


two were ſo ſpecifically exempted. And further, the 6 and 7 


W. 3. annexes the penalty of 100. and incapacity to ſerve his Ma- 
jeſty on board any ſhip of war on any officer impreſſing the two 
perſons protected by that act; whereas the ſtatute of Anne only 
inflicts the penalty of 10. on ſuch offender, without the addition 
of 1 incapacity ; - a difference which cannot be accounted for other- 
wiſe than by the Legiſfature having conſidered the former act as 
expired; for otherwiſe they would not have ſuffered that part 
of the puniſhment to continue. In addition to this the 19 Geo. z. 


c. 75., which was not cited on the former occaſion, and is nearly 


verbatim the ſame as the act of the preſent ſeſſions, takes no no- 
tice of the 6 and 7 W. 3. c. 18. as a ſubſiſting law any more 
than the preſent. 2dly, The party applying has not obtained ſack 


a certificate of his nomination as is- required yy the 6 and 405 W. 5. * 
ſuppoſing it to be a ſubſiſting lx. 


Hovell in ſupport of the application, on the firſt: pant, relied 


principally on the caſe Ex parte Drydon as being in point. And 


he obſerved as to the act of the 5 W. and M. being expired, by 
virtue of which the certificate required by the 6 and +; N. 4. could 


no longer be obtained, it was no reaſon why the ſtatute referring 
to it ſhould be conſidered as expired; for the certificate was 
merely for the purpoſe of aſcertaining that the duty bad been 
paid, and when that ceaſed there was no longer any occaſion for 
it. If the Legiſlature had intended to confine the exemption to the 
duration of the then war, it would have been ſo expreſſed as in 

4 other 


Fe 
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other parts of the act; and the difference of the wording ſhewed 


the difference. of the intent: but it was reaſonable to continue 


the exemption afterwards , becauſe the burthen ſtill continued. 


2dly, The act of the 6 and 7 W. 3. does not point out any parti- 
cular mode of nomination by the maſter: it is therefore enough 


675 
1798. 


Ex parte 
GALLI TE. 


that the affidavit ſtates that the maſter had duly nominated this 


perſon to be protected from the impreſs. 


Lord Kenyon Ch. J. The great queſtion is weider or not 
the ſtat. 6 and 7 W. 3. c. 18. % 19. were or were not a temporary 
law. For the encouraging of all ſuch ſhips or veſſels as ſhould 
be employed in bringing coals at more reaſonable rates than during 
the war they had been, it was thereby enacted that there ſhould be 
allowed yearly free from impreſſing to every maſter of any ſhip 
or veſſel employed in the coal trade two able ſeamen, ſuch as the 
maſter ſhould nominate, for every ſhip or veſſel under 100 tons, 


and one for every 50 tons for every ſhip or veſſel of 100 tons and 


upwards burthen, according to the meaſurement which ſuch a ſhip or 
veſſel ſhould appear to be of by a certificate which ſhould be produced 
from the Cuſtom-houſe of what number of tons ſuch a ſhip or veſſel 


had paid for by an act for laying a duty on tonnage of ſhipping 


&c.“ Such a certificate therefore is neceſſary in order to aſcertain 
* 


the number of men that the maſter is entitled to nominate. But 


the act of parliament laying the tonnage, according to the mea- 
ſurement of which the certificate is to be obtained, was only to 


continue in force for four years; and though it was afterwards re- 
newed, it is now certainly expired. Then there is no act of par- 
liament now ſubſiſting to enable the party to procure the certificate 


required by the ſtat. 6 and 7 N. 3.; and conſequently the nine- 


teenth ſection of that act was temporary, as indeed were the 
other adjoining clauſes in that act. If the law regulating the 


protections is to be governed by another law which was only tem- 


porary and no longer exiſts, it muſt alſo be a temporary law it- 
{elf. It is alſo to be obſerved that conſiderable penalties attach on 
thoſe who preſs men in violation of the certificate; and yet there 
is no means of obtaining the certificate. This therefore is a dif- 
ficulty that I cannot get over. 

ASHHURST J. of the ſame opinion. 


Grose J. When the ſtat. 6 and 7 N. z. was paſſed, there was 
a ſpecific mode of nominating thoſe. ſeamen who ſhould be pro- 


tected from being impreſſed : but it is not pretended that that 
YOL 4, 8K 
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2288 mode has been adopted in this caſe. T belt the eotiſeiuence.; i 
W 4 either that that law has not been complied with in this inſtance, 
Garxius. or that the law is expired there being no mode by which the num. 
ber of men to be protected can be aſcertained. And in either caſe 
the party applying is not entitled to be diſcharged. But it ſeems 
to me that, as the maſter cannot now grant his protection in the 
way required 35 the ſtatute, the ſtat. of Milliam was only a tempo. 
rary act. Ve 
LAWRENCE I The an obj requiring the eons was 
to regulate the number of men to whom the maſter was to grant 
his protection; for unleſs ſome regulation of that kind were made, 
| be might have nominated as many ſeamen as he- pleaſed. But 
as the certificate can no longer be obtained, neither can che pro- 
tection which depends upon it. 


Rule ge {a}. 


(a) There was A imilar motion on behalf of one Dad; 40d in that 820 alſo the rule 
was diſcharged, 


Friday, 3 2 £ . 
Tune 15th, GERRARD againſt CLIFTON ; has Error, 


- The leſſee of — was an action of covenant brought i in . court of Com- 


a coal- mine 
covenanted mon Pleas. The declaration ſtated that by an indenture, 


3 of an dated zoth September 1787, by which . Clifton, under whom 


ſuch ſums of 


Ds the plaintiff below claims, demiſed to Gerrard and E. Walmeſly 
oaks certain quarries of cannel m certain cloſes of land, with liberty 
ralie ould 


fell for at the to enter the ſaid cloſes to ſink pits and to bore dig take and carry 


it's mouth : 


held that he àway all or any part of the cannel that might be found or got 
was not li- 


pen underneath, and to do any other act for the better getting raiſing 
0 5 — and vending the ſaid cannel, and to uſe or make ſuch ways or 
produced by roads as they ſhould think proper and convenient for the carting 
the coals and leading of ſuch cannel into any common highway &c. for the 
better diſpoſing and vending of the ſame, and alſo liberty to lay 
place and ſet up the ſaid cannel ſo to be gotten upon any part of the 
ſame premiſes and there to ſell and diſpoſe of the ſame, habendum 
for 21 years, at and under the yearly rent of 1 50 J., and alſo the 
further ſum of 15. 9 d. for every ſcore baſkets of cannel over and 
above 41150 baſkets, each baſket not exceeding 132 lb. weight, 
* and alſo one-half part or ſhare of all ſuch ſums of money as all 
or any part of the cannel to be gotten by virtue. of the ſaid inden- 
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ture ſhould ſell for at the pit mouth over and above 4.9. the baſket ; 
and alſo the further ſum of 4-/. per acre for land uſed for roads” 
8c. ; payable half-yearly. Then followed a proviſo that if the 
jeſſees ſhould not get the quantity of 41150 baſkets in any one 

dear of the term and ſhould pay the yearly and other rents therein 
reſerved, it ſhould be lawful for the leſſees in any ſubſequent year 
of the term to get and raiſe an additional quantity of cannel over 
and above the annual quantity of 41150 to make good ſuch de- 
ficiency without paying any rent for the ſame, except the addi- 
tional rent that might become due and payable for ſuch part of the 
cannel as ſhould or might be fold at the pit's mouth over and above 
44. the baſket.” The leaſe then contained covenants on the part 


of the leſſees (inter alia) for payment of the rents; that they would 


from time to time give and deliver to the leſſor, when required, 


4 a full juſt true and particular account of all the cannel which 


ſhould be raiſed and gotten by virtue of the liberties and privileges 
thereby granted, and of 'the price and prices at which the ſame 
and every part fhould be fold at the pit or pits out of which 
the ſame ſhould be gotten and raiſed ;” and that it ſhould be law- 


ful for the leſſor or his agent © to ſee and take an account of the 


quantities of cannel from time to time got at the ſaid cannel works 
or any of them, and of the price and prices at which the fame 
and every part thereof ſhould be ſold at the pit, and to take 
copies of books &c. The breach aſſigned was that the leſſees had 
between the 1ſt of January 1792 and the 29th of September 1794 
gotten raiſed and drawn out at the pit mouth upon the ſaid pre- 


miſes 100,000 baſkets of .cannel and ſold the ſame at other places 


than at the pit mouth for. divers ſums of money, and which might 

and would have ſold at the pit mouth for more than 4 4. the baſ- 

ket, to wit, for 4 5. the baſket, one-half part or ſhare of which 

ſaid ſeveral ſums of money that the ſaid cannel might and would 

have ſold for at the pit mouth over and above 4 4. the baſket 

amounted to 13334. 6s. 8 d., but that the leſſees had not paid the 
faid ſum &c. 


To this declaration there was a -general demurrer. Before judg- 


ment was given in the Common Pleas, one of the defendants 


(Walmeſly) died; her death was ſuggeſted on the record; and 
then judgment was given for the plaintiff (a), to reverſe which 
judgment a writ of error was brought. 


(a) But there was a difference of opinion on the Bench in that Court. 


This 
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CASES IN TRINITY TERM 

This caſe was argued in the laſt term by Lambe for the plainig 
in error and Yates for the defendant, and again this day by Hey. 
-  vood Serjeant for the former and Adair Serjeant for the latter, 

The only queſtion was whether it was the intention of the Par- 
ties to this leaſe that the leſſees ſhould only pay the additional rent 
of one-half part of ſuch ſums above 4 4. the baſket as the canne] 
_ gotten and fold at the pit mouth, or as all the canuel raiſed there by 
carried and fold elſewhere, ſhould ſell for. A caſe aroſe on this 
leaſe in E. 34 Geo. 3. (Ante, 5 vol. 564-,) where the ſame-queſtion 
was agitated, except that in that caſe the leſſees pleaded that they 
had not broken the covenant, and on the trial one queſtion was 
whether or not the evidence ſupported the plaintiff's declaration, 
A ſpecial caſe was reſerved, and after argument this Court gave 
judgment for the defendant, thinking that the leſſees were only 
liable for the additional rent reſpeQing the coal Sorben and ſold at 
the pit mouth. 

Lord KENYON Ch. J. The reſpect which I owe to the opinions 
given in the court of Common Pleas in this caſe leads me to ſup- 
poſe that there are ſome difficulties in it, which have eluded my 
ſearch though TI have read it over and over again. In the coutſe 
of the argument ſome caſes have been alluded to: but decided 
caſes are never brought forward with effect unleſs they eſtabliſh 
certain principles. Thoſe caſes were cited to eſtabliſh a Point that 
wants no authority to ſupport it, namely, that when a court of law 
is called upon to conſtrue the agreement of the parties, it is their 
duty to diſcover the intention of the parties and to give effect to 
it if by law they can. [His Lordſhip here ſtated the material parts 
of the leaſe; and proceeded thus.] It is not pretended that the 
leſſee has not paid the half part of the money that the coals ſold 
for at the pit's mouth; but the breach aſſigned is the non-payment 
by the leſſee of the half part of the money produced by the ale 
of coals elſewhere but which might have been ſold at the pit's 
mouth ; and the queſtion is whether under this reddendum the 
leſſee is liable for coals not ſold at the pit's mouth. When this 
queſtion came before us on a former occaſion, it appeared to me 
that, as the leſſee had ſtipulated to pay for the coals ſold at the pits 
mouth in contradiſtinction to thoſe not ſold there, he was nat to 
pay for the latter: 1 ſtill continue of the ſame opinion. If I were 
to indulge in conjecture and ſpeculation as to any ſuppoſed inten- 
tion of the parties not expreſſed in the deed, I ſhould have as little 
doubt; but I diſclaim proceeding on any ſuch ground. It is ſuf- 

9 8 | | ficient 


{YEAR OF GEORGE In. 


eien for me ito N that the leſſe has not entered into. the coves, 
nant inſiſted upon by the, plaintiff; below. the parties have met, 
here on the conſtruction of a ſolemn inſtrument i in which their re- 
ſpective riglus and duties are clearly preſcribed, and we cannot 
ſubſtitute an other contract in lieu, of, that into which, they have 
entered Therefore I am clearly of Malen that * judgment 
below ought 19: de reverſed. 

As HHUNST J. Fhere is no danke bo th Ann ofithis * 
and it is better to adhere to the words of the covenant; than to in- 
dulge ourſelves in conjectures. as to the ſuppoſed intention of the 
parties. There ſeems allo: good reaſon. for framing this contract; 
i the leſſee were only. to pay for the coals ald at the pit's. mouth, 


679 
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 GuRRARD, 
againſt. 
Cue, TON ; 
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there was no riſk on his part, and the produce was a matter of 


ſimple calculation: but if he were to pay for thoſe ſold: at a diſ- 
tance; independently of it's being a hazardous adventure on the 
part of the leſſee, the net profits. of the ſale would be uncertain, 
on account- of the great expences attending ſuch a ſale.and the un- 


certainty of the market. Therefore as the words of the covenant 


are plain, and as there is no reaſon for departing from them in 
conſtruing this Jeaſ I think. the bra in error * entitled to 
our judgment: A 

Gross. J. The dank 6 doen n not os al he is ig en- 
titled to one · half of the money that the coals were worth when 
drawn out of the pii's mouth; but he inſiſts that whether they be 
fold there or elſewhere he is entitled to half of the money for which 


they might have ſold. at the pit's mouth: but the words of the 
covenant are plain and unambiguous, and do not afford that con- 


ſtruction. This is a leaſe of certain quarries, giving liberty to the 
leſſee to fink pits and to dig for and carry away all or any part of 
the coals found therein, and alſo to make roads for the better diſ- 
poſing of the ſame; giving liberty alſo to place the coals on the 


demiſed premiſes and there to diſpoſe of the ſame; evidently , 


pointing out two modes of ſale, one on the ſpot, the other at a 
diſtance by | means of the new roads. And then follows the red- 


dendum, by the latter part of which the leſſee i is liable to pay 


one half of all ſuch ſums of money as all or any part of the 
cannel to be gotten ſhould fell for at the pit's mouth.” The leſſee 
alſo covenanted to deliver in from time to time an account of all 
the cannel raiſed, and of he price and prices at which the ſame 


 Jhould be fold at the pit or pits, but not of the price of the coals 
Vor. VII. 8 L ſold 
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againſt 


_CtirrTon; 
in Error. 


<onftruQtion contended for by the plaintiff below. 


s vs IN AIT Ebb 1 


| fold elſewhere. Then what was the” meanitg of the parties in 
, making this leaſe ? they clearly had in their contemplation two 


| GNA 


modes of ſale; one at a diſtance which would be attended with coh- 
ſiderable expence and hazard, the other at the pit's mouth, and the 
latter part of the reddendum only applies to this ſecond mode. Ik 


the parties had intended that it ſhould apply t6 the other mode, 


one of the other covenants on the part of the leſſee would hate 
been that he ſhould give an account of all coalr\ ſold, without con- 
fining it to the account of the coals ſold at the pit's mouth. It 
feems to me that thoſe words in that covenant were inſerted to 


point out the diſtinction between the coals ſold at the pit's mouth 


and thoſe ſold elſewhere. The words of this deed throughout are 


clear and poſitive; but the plaintiff below wiſhes us to alter them 


on account of a ſuppoſed intention of the parties to the con- 


. trary, which does not appear. However I ami ſatisfied! from the 


words of this reddendum thatithe;plaintiff below is not entitled to 
2 11 this FOO is r 00 e . mn the 
deed. 180 35 31049151 a 115 
ak Fe "The ain of the plaintiff below; 18 al ws 
covenant to pay one-half part of the money produced by the ſale of 
the coals at the pit's mouth is to be conſtrued as if it were to pay 
for the -colls at and after the rate for hic they might have been 
ſold at the pit's mouth; and the ground of that argument! is bor- 
rowed from other covenants, particularly that reſpecting the do- 
ficiency, where the words are * except the additional rent that 
might become due and payable for ſuch part of the cannel as 
ſhould or might be ſold at the pit's mouth c.“ That argument 
proceeds on a ſuppoſition that the word „ might” as there intro- 
duced i 1s only capable of one interpretation; but the anſwer given 
to it in the argument was the true one; it means not only the 
power of ſelling but alſo the price for which the coals might 
happen to be ſold there. Without examining every particular 


Part of this deed, it ſeems to me that the intention of the parties, 


as it is to be collected from the whole inſtrument, 1 is againſt the 


Jig re reverſed, 
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Toe — 5 was brought to recover a, total la by cagture upon 


+ .. a policy, of. inſurance, underwritten. by the defendant on the 
Sechs of the American ſbip, Rainbonv, . Lilliam Smith maſter, at and 
from Cbarlſtovun to London, . warranted:American property,” and 
yalued at 800 1. The premium having been returned and accepted 
without prejudice, the defendant pleaded the general iſſue; and 
on the trial at the Guildhall Sittings after Hilary Term 1798 the 
following caſe in ſubſtance was reſerved for the opinion of this 
Court. The plaintiff reſides at Charlefown in North America, and 
was the ſole owner of the hip Rainbow which. took i in a cargo at 
 Charlefoxon- upon freight for the voyage 'deſcribed. in the policy. 
The ſhip failed upon the voyage inſured under the command of 
Captain W. Smith, a native of the iſland of Bermuda, who was 
naturali ſed in the United States of North America on the 18th Fanu- 

ary 1796; and on the 25th of March 1797 the was captured by a 
French privateer and carried into: Nantz in France, where. ſhe was 
condemned and ſold for the benefit of the captors. - The Rainbow 
at the time of her firſt failing and till her capture had on board a 
proper regiſter as an Americana built veſſel, a paſſ] port or -ſea-brief 
duly certified, and the ſeveral other documents referred to in 


the ſentences of condemnation; but ſhe had no certified roll d equi- 


page or liſt of her crew. The plaintiff offered to prove that he 
was born within the United States of North America, and had been 
domiciled there from his birth, and that the ſhip and freight were 
his ſole property: but on the other hand there was produced a re- 
cord of condemnation by the Commercial Tribunal of Nantæ hav- 


ing competent juriſdiction dated 12th May 1797, which ſtated the 


queſtions of fact made to be, 1ſt, Whether the ſhip Rainbow and 


her cargo were neutral property? 2d, Whether the papers and 


other things found on board the Rainbow ſufficiently proved the 
property! ? and the queſtions of right to be, 1ſt, Whether a neutral 
American ſhip fitted out with papers vouching its neutrality were 
a lawful prize for having on board bills of lading of her cargo 
which are not ſigned ? 2dly, Whether theſe bills of lading not, poſi- 
tively pointing out that the merchandiſe which they contained 
were neutral property could give cauſe for confiſcation ? 3dly, 
Whether a neutral American ſhip was to be declared a lawful prize 


3 becauſe 


ranted Ame- 
rica had 


1798, 


riday, 
N. 15th. 


By the ſen- 
tence of a 

French court 
of Ad miralty 
it appeared 

that the ſhip 
Inſured war- 


been con- 
demned as 
enemy's pro- 
perty for 
want of hav- 
ing on board 
a role d'equi- 
page or liſt 
of the crew, 
ſuch as is re- 
quired by a 
marine ordi- 
nance of 
France, and 
adjudged by 
the court 
there to be 
requilite 

within the 
meaning of 
the treaty of 
commerce 
between 
France and 
America; 
held to be 
concluſive 
evidence a- 
gainſt the 
warranty of 
neutrality, 
though in 
fa& the ſhip 
was Ameri- 
Can. 
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G | which the produced was not of bet A l- officer! &c. 1 
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5 Her papers he Ny 


| ſequently neutral; adly, That the 
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SES IN TINTI y TER 
bees ſhe had not on board a liſt of the crew, or TOO. that 


carried American r nn er to, Re on examination of 
was no liſt of tha 


ch captain obſerved there 
crew, that the- maiiifeſt of the cargo was contrary* to the declarz. 
tion made to him by the American' officer, and that the bills of 
lading produced were not ſignes; for which” reaſon. he thought 
the American ſhip a lawful prize; eſpecially e as her deſtination 
was for London an enemy's country. He therefore brought 
her into Nants.  'That Captain Smith offered to prove, 1ſt; That 
the ſhip Rainbow was American built and American property, con- 
goods on board her belonged to 
and were going on account and riſk of ſubjects of the United 
States of America, and conſequently were neutral property allo. 
To prove the firſt point it was argued that the 25th article of the 
treaty between France and America made '6th February 1778 re. 
quired that when either of the powers ſhould be engaged in war 
the ſhips of the other ſhould be provided with a ſea<tetter or paif- 


port, expreſſing the property and deſtination of the ſhip, with the 


name and abode of her maſter, and that Captain Smith had con- 
formed to this law. Firſt he carried a regiſter dated 6th:0&oter 
1795 delivered at Charleſtown by the proper officers which proves 
the ſhip Rainbow American built and owned by Fohn Geyer an 
American citizen; on which regiſter there was an - indorſement 
that Captain Smith after taking the uſual oath had taken the eom- 
mand of the ſhip. Then he produced a paſſport or ſea-letter' in 
due form from the American government dated 14th of February 
1797 for the voyage inſured. 2dly, To prove the cargo American 
and neutral, five bills of lading were produced expreſſing the real 
names of the parties &c. And annexed to the ſhip's manifeſt is a 


judicial act, proving authentically that the ſhippers of the goods 


therein ſpecified which correſpond with the bills of lading had ap- 
peared before a juſtice and notary of Charleſtown and ſworn before 
him that the goods they had laden in this ſhip were their property, 


and that no ſubjects of the powers then at war had either directly 


or indirectly any intereſt therein; which paper was duly legaliſed 
by Citizen Dupont the French ok and dated at Charleflown 
2d Ventoſe in the 5th year of the Republic. On the part of 


the captors it was | repped that the 25th article of the treaty 


7 of 
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| of Fehtwary 43784. required American Ar: to baye og board 
a liſt ſigned containing the names, ſprnamęs, places of birth 
and abode of the perſons compoſing their crews or embark- 
ing on board them, and that in every port the captain ſhould 
me it to the cultoni-bouſe., officers and juſtices ; ; that Captain 
Smith had not on board ſuch a liſt; eonſequently it was in con- 
travention of the law, and as ſuch ſubject to confiſcation. That 
this law is confirmed by the gth article of the regulation of 26th 
Fuly 1778 which declares all foreign ſhips to be good prize that 
have not on board a liſt of the crew ſigned by the public officers 
of the neutral place they, depart from; and {till further confirmed 


by the 4th article of the decree of the Executive Directory of 12th 


Ventoſe laſt, which ſays that conformably to the law of 14th Fe- 
 bruary 1793 the regulations of 21ſt October 1744 and 26th Fuly 
1778, concerning the manner of proving the property « of neytral 
ſhips and goods, ſhall be executed according to their meaning and 
tenor; conſequently all American ſhips that have on board a liſt 
of the crew in due form as preſcribed by the model. annexed to 
the treaty of the 6th of F cbruary 1778 ſhall be good prize, and 
the execution of which is ordered by the 25th- and 27th articles 
of the ſame treaty. That alſo by the gth article of the regulation 
of 1778, in order for any veſſel to be conſidered neutral, ſhe 
ſhould not have on board a commanding officer of an enemy's 
country, and Captain Smith is an Engliſbiman born; and that the 
letter of naturalization in the American States delivered to him at 
5 Charle :Niown on the 18th of Fanuary 1796 was inſufficient becauſe 


1798. 
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annulled by the regulations of the 23d of, July 1794 and the 21ſt of 


OHober 1 744, expreſsly requiring that the letters of naturalization 
ſhould have been obtained before the declaration of war, and that 
thoſe to whom they are granted ſhould have been domiciled in the 
neutral ſtates before that period and ſhould not have returned to 
their native countries ſince the letters were obtained. But Cap- 


tain Smith did not obtain his letters of naturalization till after the 


declaration of war between the French Republic and England, no 
mention is made what time he had lived in the United States, and 
8 appeared he had returned to England ſince he obtained his 
naturalization. In reply it was obſerved, 1ſt, that it was not 
euftomary in the United States for maſters of ſhips to have liſts of 
their crews, and that there was no public officer appointed to 
deliver them. That the only paper of the kind made uſe of Was 
one produced of an agreement between the mager and. the crew; 

Vor. VII. e ; and 
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CASES IN TRINHTT T NR. r i 
aud chat! it muſt have been by miſtake that the decree of the Ex- 


ecutive Directory of 12th Ventofe laſt ſeemed to require of Ame. 
rican ſhips a liſt of their crew In any different form, ſince the 2 5th 


and 27th articles of that treaty, the execution of Which is pre- 


ſeribed, do not ſpeak of it. Moreover this decree being of a date 


poſterior to the departure of the Rainbow from Charle/lown could 
not have any retroſpective effect, and conſequently could not-be 
obligatory upon Captain Smith, That as to the act of natura- 


lization it was in the form cuſtomary in America, that Captain 


Smith baving fulfilled all the formalities preſcribed by the laws of 


the country and taken the requiſite oath was declared: and inrolled 


a citizen of the United States. Then the tribunab paſſed ſentence 


in the following terms; Conſidering that the 7th article of the 
law of 13th Nivoſe in the 3d year, which abrogated that of the-gth 


of May 1793, cannot be applied to Captain Smith according to the 
decree of the Executive Directory of 12th Ventoſe, and that this 
law remains in force; conſidering that ſuch decree of 12th Ven- 


tofe declares lawful prize all American ſhips not having a liſt of 


their crews conformable to what is preſcribed by the model an- 


nexed to the treaty of February 1778 ; that the ſame decree orders 
agreeably to the law of the ꝗth of May 1 793 the execution of che re- 
| gulations for neutrals in time of war of the 2 1ſt of October 1744 and 
the 22d of July 1778, fixing the manner of eſtabliſhing at ſea the 
property of neutral ſhips and goods; c conſidering that there was not 


on board the ſhip. Rainbou ſuch a liſt of the crew-as is preſeribed 


by the model annexed to the ſaid treaty; that the captain of the 


| Rainbow has only produced conformable to the 27th article of 


- 


ſuch treaty his paſſport or ſea- letter and the act of the American 
congreſs of the 26th of July 1790, on the back of which 1s an agree - 
ment printed in Exgliſb and ſubſcribed by only ſeven of his crew, 
and that it was not till after the examinations that there were 


twelve names upon it, being the crew on board; conſidering that 
the captain produced only bills of ae ſignature, which 


as ſuch are null; that the only authentic paper he produced is a 


manifeſt or his cargo with a declaration of the ſhippers that it is 


their ſole property, which declaration has been received by a 


Juſtice and notary of Charleſtown and the ſignature of which has 


been legalized by the conſul of the French Republic reſident _ 
there; conſidering that the decree of the Directory of - 12th Ven- 


toſe laſt peremptorily declares American ſhips which. ſhall not have 


on board liſts of their crews lawful prizes, and declares them at 
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the fame time enemies; conſigering. laſtly that a ſhip declared an 
enemy and to be a good, prize includes the confiſcation of her 
cargo; the. tribunal; in conformity | to the decree of the Executive 
Directory before quoted adjudges and declares the. validity, of the 


prize of the American ſhip, Rainbow Captain 77 2 Sni 7 no 


n GY BY, %g 1 


judges likewiſe the validity of the capture and confiſcation | of all 
the cargo &c; the whole being, for want of Captain Smith s having 
the papers. in due form, thought to belong, to enemies of the Re- 
public,” 3 rt Sk | | 

| The caſe: then” for fach . 8 upon 6 appeal, confirm- 
ing the above, in which appeared the following paſſages; Ron Con. 
ſidering that for upwards of an age the French legiſlation reſpet- 
ing neutral ſhips of nations the. moſt favored has been founded 
upon poſitive regulations, the wiſdom of which has been univer- 
ſally allowed, and this legiſlation confirmed by the ſubſequent re- 
gulation of July 1778, that the obligation upon neutrals to be 


provided with a role d' equipage was not burthenſome to them, | 


and that the expreſs. diſpenſation, of this formality. had procured 
to them no other advantage than the facility of favoring the powers 
at war; that it is therefore inconſiſtent to ſuppoſe the French at 
the very inſtant of their oppoſing to the moſt favored nations the 
ſtricteſt precautions ſhould have exempted the Americans from the 
moſt eſſential of thoſe precautions, or ſhould at all have relin- 
quiſhed the power of. examining whether their ancient. enemies 
abuſed the flag of their new allies; conſidering alſo that ſo far 
from the treaty of 1778 annquncing ſuch an intention, the 12th 
23th and 27th articles unequivocally expreſs a deſire of prevent- 
ing all abuſe of the flag, from whence it follows as a conſequence 


that to attain the ſame end' it muſt be preſumed the V. rench meant to 


employ the ſame means, viz. the obſervance of their regulations; 
conſidering that it is contradictory to ſay that parties who lay 
themſelves under an obligation to deliver a lift ſigned purſuant to 
the form of the paſſport, which makes an integral part of that 
treaty, are exempted from producing a proof of this liſt having 


been delivered becauſe an obligation the performance of which 


we are not bound to prove cannot in civil or public right be an 
obligation; that on the contrary it may eaſily be perceived. that 


the compilers of the. treaty adopting the French regulation de- 


ſpecting the liſt or muſter-roll did not think i it neceſſary to repeat 
minute details! in every article, and that if i in the 27th article they 
have mentioned only a paſſport it Was becauſe they conſidered i it 
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Gern uh be  indorle d u pon, the'p pie ft 4 * regiſter; ppm 
ei that this interp EE is Enblikef by the very forte" of the paſſ 

ane from t AN the be Americ -an goyernipent, Becauſe thelr paſſports Mid 
ree co umns ir in "French, "Engl 5, an d Ditch, contain i in tlie two 
in ſt of thoſe languages only the firſt part of the form anne xed to 
the treaty of 1778, as far as che clanfs contertiitig the act of pro. 
perty incluſively, and | the French verſion contains in addition 
theſe eſſential terms, © as alſo that he ſhall keep and cauſe to be 

kept by his crew the” maritime ordinances and regulations and 

| mall enter a | lit, 4 | Ke; „ — that t the "INES e 


dealer, bende conlidered as / ontiinng" pong fix names 
or nine; -  confidetinig” that independently of the regulations of 
1704, 1744, and 1778, requiting under pain of confiſcation the 
production of the roll, the interpretation of the treaty of 1778 moſt 
favorable for the Ae d flag is to ſay, that the production of 
the paſſport ſuppoſes the delivery in America of the muſtercroll it 
preſcribes, but that this prefumption muſt neceſſarily give way to 
proof ok the contrary, and that Captain Smith does not allege a 
depoſit tt Charleflown of ſuch à lift as is required, but admitted 
on the contrary that he did not kno what nation his crew were 
of, that he had never aſked for their paſſports, and knew of 
having on board only three novices Americans, one Ruſſian ſea- 
> man, and one Swetle, the two latter of whom he had hired at Lan- 


me don on his laſt voyage & c. The ſentence then, after ſtating ſome 
trifling variations in the examination of the captain and chat of the 

crew, proceeds thus; 1 Conſidering that theſe multiplied contradic- 

tions leave no room 4 bead the N '&f the ws reed if 
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Pace them, Maſhuch as Captain 8. Heath of the Eng ſhip 
Friendſhip captured by the fame privateer depoſed on the -gth 
inſtant before a Juſtice for this town that he had purchaſed falſe 
American diſpatches at Guernſe cy for two guineas, which (with the 
difference of names) are ſimilar to Captain Smith's; conſidering 

| that, he himſelf is an actual born Engl. ifbmun Ard only a natura- 
lized American by act of the 18th of January 1786, ſubſequent to the 
declaration of war between France and England, which alone by 

our laws and the Sth article of the regulation of 1744 is ſufficient 
to validate the capture ; 3 conſidering that Captain Smith acknow- 
| ledged he had ſince obtaining ſuch letters of naturalization made a 
9 voyage 
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voyage to London, commanding the ſhip Ruby, had been captured 
on his return by the French Privateer La Lutine, had afterwards 
retaken bis ſhip and expoſed the French captors to the mercy of 
the ſeas in a mere boat at a diftance from the land, which more 
and more characterizes an enemy of the French nation; the tri- 
bundl of the department declare it has been well Ty by the 


ſentence of the tribunal of commerce that the appellant | is not 


aggrieved” &c; and condemned him in coſts. 
The caſe alſo ſet forth the 12th article of a certain dike. 
nance made in France on the 21ſt of October 1744, viz. all 


foreign ſhips ſhall be good prize on board which ſhall be a ;; 


percargo dealer clerk or ſea officer of a country enemy to his 
majeſty, or whoſe crew ſhall be compoſed of more than one 
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third of the marines ſubjects of ſtates his majeſty's enemies, 


or which hall not have on board the muſter-roll of the crew 
ſtated by the public officers of the neutral places from which 
the ſhips ſhall have departed. The treaty referred to between the 
late King of France and the United States of America on the 8th 
of February 1778 contained (inter alia) the following articles and 


form of paſſport; Article 12. * The merchant ſhips of either of the 
parties, which ſhall be making into a port belonging to the enemy 


of the other ally, and concerning whoſe voyage and ſpecies of 
goods on board her there ſhould be juſt grounds of ſuſpicion, 
ſhall be obliged to exhibit as well upon the high ſeas as in the 
ports and havens not only her paſſports but likewiſe certificates- 
expreſsly ſhewing that her goods are not of the number of thoſe 


which have been prohibited as contraband.” Article 25. To 


the end that all manner of diſſenſions may be avoided on the one 
ſide and the other, it is agreed that in caſe either of the parties 
| hereto ſhould be engaged in war the vefſels belonging to the ſub- 
jets or people of the other ally muſt be furniſhed with ſea letters 
or paſſports expreſſing the name property and bulk as alſo the 
name and place of habitation of the maſter and commander of the 
ſaid ſhip; that it may appear thereby that the ſhip really and 


truly belongs to the ſubjects of one of the parties, which paſſport 


ſhall be made out and granted, according to the form annexed to 


this treaty, They ſhall likewiſe be recalled every year, that is, 


if the ſhip happen to-return home within the ſpace of a year. 
It is likewiſe agreed that ſuch ſhips being laden are to be provided 


not only with paſſports as above mentioned, but alſo with certifi- 


cates containing the ſeveral particulars of the cargo, the Place 


whence the ſhip. failed, and whither ſhe is bound, that ſo it may 
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been given to mater ar commander of the {hip 
called of the town of burthen tons or 

| thereabouts, lying at preſent in the port and haven. of bound 
for laden at after that his ſhip has been viſited, 


and before failing he ſhall make oath before the officers-who have 
the juriſdiction of maritime affairs that the ſaid ſhip belongs to 
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th 1 whether any forbidden or contraband PHP k _ 
board the ſame, which certificage ſhall. be made. out by the officers 
1 of che place when the ſhip ſets fail i in the accuſtomed. form.“ hs 
ticle 27. 66 If the ſhips, of the ſaid ſubjects of either of the par- 
ties ſhall be met with either ſailing along the coaſt or on the high 
ſeas by any ſhip of war of the other or by any. privateers, the ſaid 
ſhip of war or privateers for the avoiding of any diſorder ſhall 
remain out of cannon-ſhot and may fend their boats on board the 
merchants ſhip which they ſhall ſo meet with, and may enter her 
to the number of two or three men only, to whom the maſter ar 
commander of ſuch veſſel ſhall exhibit his paſſport concerning the 
property of the ſhip made out according to the form inſerted in 
this preſent treaty ; and the ſhip when the ſhall have ſhewed ſuch 
paſſport ſhall be free and at liberty to purſue her voyage, f ſo as it ſhall 
not be lawful to moleſt or ſearch in any Manner or to give chaſe 
or to force her to quit her intended courſe.” Form of the paſſport; 
To all &c. It is hereby made known that leave and permiſſion has 


one or more of the ſubjects of _ the act whereof. 
ſhall be put at the end of theſe preſents; as likewiſe that he will 
keep and cauſe to be kept by his crew on board the marine ordi- 
nances and regulations and enter (remettra) a liſt ſigned and wit- 
neſſed, containing the names and ſurnames the places of birth and 
abode of the perſons compoſing the crew of his ſhip and of all 
thoſe who ſhall embark on board her, whom he ſhall not take on 
board without the knowledge and permiſſion of the officers of the 
marine. And in every port or haven where he ſhall enter with 


Bis ſhip he ſhall ſhew his preſent leave to the officers and judges 


of the marine, and ſhall give a faithful account to them of what 


paſſed and was done Oe his voyage; and he ſhall ny the 
colours &c.“ 


— 


It alſo appeared in evidence in this cauſe that other ordi- 
nances purporting to be for regulating the navigation of neu- 
tral ſhips in time of war had been made and publiſhed in France 


on the 26th of July 1778 by the then exiſting government of that 


kingdom, the gth clauſe of which being alſo the ſame referred to by 
the ſaid ſentences as of that date is in the following terms; 
4 9. Fo- 
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g. "< Foreign ſhips ſh ſhall be good prize on board which there ſhall 1 1798. 
be a ſupercargo, dealer, clerk, or principal officer of a country EO 
enemy to his Majeſty, or whoſe crew ſhall be compoſed of more —.— 
than one third of the mariners ſubjects of ſtates his majeſty's ene- Acviaz. | 
mies, or which ſhall not have on board the muſter-roll of the crew 


| Rated 'by the public officers of the neutral place from which the 
{hip ſhall have departed. lt was further proved that the follow- 
ing decrees had been made and publiſhed by the authority of the 
government now ſubfiſting in France at the time they reſpectively 
bear date, and that they are the ſame as are alluded to by the 
fame ſentences as paſſed on thoſe ſeveral dates. * 14th February 
1793, the ſecond year of the French Republic. The old laws con- 
cerning p67 ſhall continue to be executed until it is otherwiſe 
ordered“ Ath Germinal in the 2d year of the French Republic, 
being 3d April 1794. The treaties of navigation and commerce 
ſubliſting between France and the nations with which ſhe is at 
peace ſhall be executed according to their form and tenor.” 
« 13th Nivoſe 3d year F. R., being the 3d January 1795. The 
National Convention enjoin all the agents of the Republic and 
commanders of the armed force, the civil and military officers, to 
cauſe to be reſpected and obſerved in all their diſpoſitions the 
treaties which unite France to the neutral powers of the whole 
continent and to the United States of America; no attack ſhould 
be made on thoſe treaties; all diſpoſitions which are contrary 
thereto are annulled.“ 412 Ventoſe 5th year F. R., being 2d 
March 1797. Article 4. Agreeable to the law of the 14th Febru- 
ary 1793, the directions of the regulations of the 2 1ſt of Ocfober 
1744 and 26th Fuly 1778, concerning the manner of proving the 
property of neutral ſhips and goods, ſhall be executed according 
to their form and tenor ; conſequently every American ſhip ſhall be 
good prize which ſhall not have on board a muſter-roll of the 
crew in due form, fuch as is preſcribed by the model annexed to 
the treaty of the 6th of February 1778. The execution nent 
is ordered by the 25th and 27th articles of the ſaid treaty.“ 

It then became a queſtion in this cauſe whether the ſentences of 
condemnation connected with the treaty, French ordinances, and 
decrees above ſet forth, were to be deemed concluſive. againſt 
the truth of the warranty expreſſed in the policy. The 
Plaintiff. and defendant mutually admitted that previous to the 
capture and condemnation of this and other veſſels on ſimilar 
pe a no maſter of an American ſhip had ever ſigned a lift con- 


{4A taining 


—— ES 


. A er ner IR rr und A 2 ⅛oMM ey er II IIA oO AS ey ro III Ek oo. a a ne = 

- p : a , * = * I. 
: — 4 | #7 i] 
E 5 | — ==> 

- * 8 5 5 

* * - 

F A 

o << 

"4 

* 

j . 4. 

* 0 

Þ 5 

. 


Ma WS — — — 8 — — SED 
- . — nn bo r — ct 
— r — . — —— 2 
— x 5 1 = — = * — — 5 > 
PFF ²˙ ö Ae eee e e — — ů— T2 — — — — — 


690 
1798. 


Geyer 


againſt 
AGUILAR. 


CASES: IN TRINITY. TERM 


taining the names ſurnames the places of birth and abode of her 
crew; but ſince thoſe condemnations have been known in Ame. 
rica ſuch liſts have been conſtantly. delivered and certified, under 
proteſts againſt their neceſſity, and that American {hips having ſuch 
ſigned lifts have been liberated by French cruizers on the produc. 
tion thereof. That for a few years previous to and at the time of 
the Rainbows capture an open war ſubſiſted between France and 
other European powers, but the United States of America were 
not involved in the war. It was alſo admitted that the plaintiff 
if it be open to him to eſtabliſh the truth of his warranty, but 
ſubje& to the legal effect of the above ſentences and papers in a 
Britiſb court, is really a ſubject of the United States of America, 
having been born and domiciled there from his birth; and that he 
is the ſole proprietor of the ſhip Rainbow, and of the freight i 1 
ſured. The queſtion for the opinion of the Court is whether the 
plaintiff 3 is entitled to recover, or precluded from fo doing; if en- 
titled to recover, a verdict to be entered up for 18 34. 46.; if pre- 
cluded from recovering, a nonſuit is to be recorded. 

This caſe was firſt argued in Eafter term laſt by Marryat for 
the plaintiff, and Carr for the defendant; and now by La for 


the plaintiff, and Gibbs for the defendant. 


For the plaintiff it was argued that the ſentences of condemna- 
tion of the French courts do not conclude the queſtion of neutra- 
lity againſt the plaintiff, admitting that the ſentence of a foreign - 
court of admiralty of competent juriſdiction is e upon 
the queſtion <« whether enemy's property or not,” if the ſentence 
appear manifeſtly to have proceeded upon that ground; yet if it 
appear equivocal on the face of the ſentence, much leſs if the 
concluſion do not reſult from the premiſes ſtated, the plaintiff may 
give evidence of the fact of neutrality, And here it appears that 


the premiſes ſtated on the face of the proceedings are inſufficient 


to warrant a concluſion that the ſhip and cargo were enemy.s 
property. Iſt, A role d' equipage-or lift of the crew of a neutral 
veſſel is not neceſſary by the law of nations to ſecure a ſhip from 
condemnation. Nor was it neceſſary in this caſe, where the com- 
merce of the two countries was regulated by a particular treaty, 
which provides that in caſe either of the two contracting parties 
ſhould be at war with a third nation the ſhips of the other ſhould 
be provided with a ſea letter or paſſport expreſſing the property 
and deſtination of the ſhip &; which paſſport was produced i in 


this caſe. This being the only paper Ripulated to be produced ex- 


9. | | cludes 


IN THE THIRTY-FIGHTH YEAR C OF GEORGE III. 


ads the idea of a role d' equipage being neceſſary. The de- 
cree therefore of the Executive Directory of the 12th Ventofe laſt 
requiring the role d' equipage was not only in contravention of 
the treaty, and in that reſpe& unjuſt and of no validity, but it was 
impoſſible to comply with it in this cafe, it having been iſſued 
ſubſequent to the failing of the veſſel from Charlefown. By the 
terms of the treaty it was ſufficient for the maſter to produce 
his paſſport and the manifeſt of the cargo, which entitled him to 
proceed without ſearch. This ſtipulation was founded upon the 
principle that free bottoms made free goods, No argument can be 
drawn from the prior regulations in France of the 26th of July 1778, 
- declaring all foreign ſhips in time of war to be good prize which 


have not on board a lift of the crew ſigned; for beſides that ſuch 


an ordinance ' is contrary to the law of nations, and therefore 
not binding without a particular agreement to that effect be- 
tween the reſpective countries, at any rate that regulation was 
done away by the ſubſequent treaty between France and America; 
and there is nothing in the treaty binding the parties to obſerve 
_ particular marine ordinances of the reſpective countries. 2dly, 

If the particular ordinance of France did not bind America in this 
reſpect, then a ſentence of condemnation proceeding on the ground 
of the non-obſervance of ſuch particular ordinance is not concluſive 
againſt the warranty of neutrality, but the aſſured may give evi- 
dence to prove it complied with. The very ground on which ſuch 
ſentences of foreign courts of Admiralty are holden to be conclu- 
five is becauſe of the preſumption that they are all governed by 
the laws of nations; therefore if it appear that France has go- 
verned its deciſion in this caſe by a law of it's own impoſing in 
contravention of the law of nations as well as of particular treaty, 
the ground on which the authority of the ſentence reſts is done 


away; in the ſame manner as civilized nations would not be 
bound by the acts or judgments of pirates like the Algerines, un- 


der whatever colour of law they may aſſume to act. In Barzillay 
v. Lewis (a) Lord Mansfield ſaid that the veſſel which was war- 
ranted Dutch property had not any of the requiſites of a Dutch 
ſhip. That caſe proceeded on the ground that the ſhip had. been 
condemned by the parliament of Paris under her Engliſb name of 
the Three Graces, and not merely on the concluſiveneſs of the ſen- 
tence as bounded 20 a marine ordinance of * ſuppoſing 


4 B. R. Tr. 22 Geo. 3. Part's ite, 410. N 
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2998. the grounds of the ſentence as appearitig on the face of i it ka bern 
| Inſufficient.” But in Mayne v. Walter (a), where one ground 9 


b | 4 15 Doris the condemnation of the ſhip inſured, which was warranted Por. 
i | | Ab. F e that ſhe had an Engliſh ſupercargo on board at the 
5 ; 5 ttme of her capture by the French, Lord Mansfield ſaid it "was an 


dior and oppreſſive regulation contrary to the law of nations, 
in which caſe if both parties were ignorant of it the underwrite: 
muſt run the riſk, for that it muſt be a fraudulent concealment to 
vitiate a policy. This goes upon the principle that foreigners are 
not bound by the marine regulations of any country not conſonant 
to the laws of nations or warranted by any particular convention 
between them. So it was aid by the Chancellor Boucher 1 3 Ed. i. 
9. 107. that foreign merchants ſhall not be judged by our ſtatutes 

. when they are introductive of a new law, but by the law of na- 
tions. Again, in Saloucci v. Fohbnſon (b) where a Tuſcan ſhip in- 
ſured was warranted neutral, and was taken by the Spaniards, and 
condemned as prize on two grounds, firſt, becauſe the reſiſted a 
ſearch, and ſecondly, becauſe the had no charter-party on board, 
the Court held the ſentenoe not concluſive againſt the warranty, as 
not being founded on the law of nations or the particular conven- 
tion of the reſpective ſtates. And Buller J there ſaid that deten- 
tion by particular ordinances which do not form a part of the law 
of nations is a riſk within the policy, and that a veſſel is only 
bound to take notice of the laws of the country from and to which 
ſhe fails. It is true that in the caſe of De Souza v. Euer (c) Lord 
Kenyon held the condemnation, which proceeded on the want of 
documents required by the ordinances of France to prove neutrality, 
to be concluſive: but that was only a nifi prius deciſion and againſt 
the weight of authorities. But at any rate an ex poſt facto ordi- 
nance of a foreign ſtate cannot be binding upon a neutral power; 
and here it is ſtated that previous to the time when this ſhip ſailed 
no muſter-roll had ever been required by France of American ſhips, 
though there had been a confiderable maritime intercourſe between 
the two countries, which ſhews the opinion of France itſelf that 
none ſuch was required by the treaty of 1778. Here the ſentences 
directly refer to the decree of the Executive Directory of the 
12th of Ventofe laſt, and to the other particular ordinances thercin 
named, as the foundation of the judgment of the French tribunal. 


(a) B. R. E. 22 Geo. 3. Park's Inſur. 414. 1 (e) Sittings at G. H. after Hil. 1789. 
(5) B. R. Tr. 25 Geo. 3. ib, 415. ts Inſur. ch. 18. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


The ſentences are conſiſtent therewith, {ſuppoſing them to be biad- 
ing, and are not conſiſtent with any other ſuppoſed legal ground 
of condemnation ; and this conſideration was relied on in Bernardi 
v. Matteux (a) as enabling the Court to pronounce. on the real 
grounds of the foreign ſentence there relied on. And there Lord 
Mansfield intimated - a ſtrong opinion that if the French ſentence 
of condemnation had proceeded upon the ground of the particular 


arret of that country, declaring the throwing overboard of papers 


to be a good ground of condemnation as Prizes it would not have 
been concluſive as to the queſtion of enemy's property. 3dly, Sup- 
poſing it to be ambiguous on what grounds the ſentences proceeded, 
that is ſufficient (as was ſaid by Lord Mansfield in the laſt men- 
tioned caſe) to let in general evidence of the fact. And the general 
concluſion that this was enemy's property is no more concluſive in 
this caſe than the general concluſion that the ſhip was good prize, 
which was holden not to be fo in Calvert v. Boſvill (b). 

The plaintiff's counſel then commented on all the particular 
grounds of condemnation aſſigned in the ſentences, to ſhew their 
futility ; and that in reality the French courts did not proceed on 
any belief of its being enemy's property in fact. On the contrary 
that the whole tenor of the ſentences proceeded on the aſſumption 
that the ſhip and property were American. That it was not found 


as an abſolute fact to be enemy's property, but as a deduction from 


the particular cauſes ſet forth. And therefore this Court was net 
precluded from receiving evidence of the truth of the warranty. 
For the defendant three points were made, 1ſt, That the legal im- 
port of the warranty is not merely that the ſhip is American-built or 
belonging to an American, but that ſhe is fo navigated as to give to 
the underwriter the full effect of her neutrality ; in confideration 
of which he receives a leſs premium. This is the obvious mean- 
ing of every warranty of meutrality, by which it is aſſumed on 


both ſides that the riſk is ſo much diminiſhed. In the very nature 


of ſuch a warranty it is preſumed that the ſhip ſhall be poſſeſſed 
of all the documents required by the particular laws of the country 
againſt whoſe hoſtility the inſuranee is made. adly, The ſentences 
ſet forth in-this-caſe eſtabliſh that in the judgment of the courts 


pronouncing them the veſſel inſured was not ſo navigated; and 


that therefore ahey for want of ſuch authentic documents con- 
fiſcated the ſhip and cargo, as not in their judgment eſtabliſhing 


(a) Dougl. „„ (2) Ante, 523. 
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CASES IN. TRINITY TERM ' 
legal proof of her being American. But it is obj ected un it is 
on the ground of its being enemy's property or not. If indeed 


that were the caſe, evidence might be let in to explain the real 
ground of the ſentences: but there is no inſtance of any ſentence 


not being deemed concluſive which proceeded, as this does, upon 


the dire& adjudication of its being enemy's property. The firſt 
ſentence concludes with adjudging * the validity of the prize and of 


the capture and confiſcation of the ſhip and cargo, the whole being, 


ſion and appeal; whereas all the caſes admit that a foreign ſentence 


v. Motteux Lord Mansfield ſaid that much difficulty would be 


perty, in order to preclude any inveſtigation of the particular 


neral principle be true, it is needleſs to inquire whether from the 


further it appears that this ſhip was not furniſhed with all the pro- 


for want of Captain Smith's having the papers in due form, thought 


Zo belong to enemies of the Republic ;” and the ſecond ſentence con. 


firms the former one. This concluſion, it is obſervable, is the 
very ſame recommended by Lord Mansfield in Bernardi v. Mot. 
teux (a) as the moſt proper to avoid diſpute. | This makes an end 
of any ambiguity in the ſentences. Then, 3dly, If ſuch be the 
plain foundation of the ſentences, to be collected generally from 
the whole ſcope of them, this Court cannot, conſiſtently with the 
admiſſion of the juriſdiction which pronounced them, examine into 
their merits or reverſe them under any circumſtances, upon the 
ground of their error or injuſtice. It is contended however that 
this may be done where the error or injuſtice appears manifeſtly 
upon the face of the ſentences, - But it would be difficult to draw any 
line between caſes where a greater or leſs degree of error is imputed: 
this would be to aſſume the privilege and duty of a court of revi- 


is concluſive as to the grounds on which it is made. In Bernard: 


faved if the foreign ſentences would declare in terms that the 
condemnation proceeded on the ground of its being enemy's pro- 


grounds from whence the concluſion was drawn. But if the ge- 


-premiſes ſtated this Court would have drawn the ſame concluſion. 
Though if that were neceſſary, there are not wanting authorities to 
ſhew that the non-compliance with the particular ordinances of a 
country is a good ground of confiſcation; as in the caſe of De 
Souza v. Euer (a), which proceeded on that ground alone. But 


per documents required by the particular treaty between France 


(s) Park's Inſur, ch. 18. „ 
1 py and 


HIRTY-EIGHTEH YEAR Or OOO I, 


and America; ſor ſhe had not the liſt: of the crew as required by 
the model annexed to the treaty of 1778; and this is expreſily re- 
cognized: in the very terms of the paſſport. Therefore the paſſport 
irſelf was void, becauſe the terms on which alone it could properly 
de obtained could not be complied with, for the captain could not 
ſwear to his crew as he did not know them. In Calvert v. Boſvill 
the Court had no doubt but that the ſentence of a foreign court of 
competent juriſdiction was concluſive as to the ſubje&-matter of 
their judgment, 1 if it appeared upon what ground it proceeded, hows 
ever dubious the propriety of that concluſion might be. 

In reply, it was contended that the extent of the warranty of 
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neutrality was only againſt the legal detention or condemnation of 


the ſhip; and ſo far the party was bound to provide the proper 
ſhip documents required by the laws of nations or particular trea- 
ties; but that the warranty did not extend againſt acts of piracy 
or illegal violence. That the grounds on which the French courts 
proceeded muſt be beſt known by referring to their proceedings, 
and obſerving the queſtions they propounded to themſelves and 
the anſwers given by them; from whence it is demonſtrable 
that they proceeded upon the ground of their own illegal and ex 
poſt fato ordinance, by which America was not bound. But at 
any rate, ſuppoſing France by a particular ordinance of her owa 


could inſiſt on the production of a document not rendered neceflary 


by the treaty, the want of it, however it might ſubject the veſſel to 
ſuſpicion detention and ſearch, could be no ground for confiſcation, 
and conſequently no impeachment of the warranty that the veſſel 
and * were in fact e if in the reſult it 0 ap- 
peared. eien f 


Lord KENTN Ch. J. When this caſe was — in the laſt. 


term the parties defired to Have | a ſecond: argument; to this the 
; Court readily ace ded from an anxious wiſh that it might produce 
ſuch arguments and reaſons | as would enable them to form a 


judicial opinion according to their individual feeling. The fitua- 


tion of Judges is ſuch that they are ſometimes obliged to decide 


againſt their own feelings as men. We come to decide this caſe 
bound and ſhackled by certain rules from which we dare not de- 

Part. The acts of pirates are to be treated as the ads of pirates: 
they do not profeſs to have any civil code of laws by which they 
are to be reſtrained.” But civiliſed nations profeſs to be' governed 
by certain rules, and the comity due from the courts: in one country 
to thoſe in another induces them to give credit to each other's acts; 
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1 30 > 1TASESSINY TRINITY: TERM 11 
and ſo we muſt continue to act in this cduntry until che Leila 


| ſhall: think fit to forbid it. There is the ſame chmity between the 


different courts in this kingdom. Where there has been a pro- 
deeding i in the Exchequer and a judgment in rem, as long as the 


jadgment remains in force it is obligatory on the parties 2 . 


civil rights depending on the ſame queſtion. Not long after Lord 
Mansfield: came into this court, inan action brought againſt an 
officer of the cuſtoms or exciſe, he was told by Mr, J. Denison 


that as the queſtion had been already decided in the Exchequer: by 
a condemnation of the goods ſeized the judgment of that Court wa 


concluſive in favour of the defendant here; at firſt Lord Mansfield 
doubted the propriety of that opinion, but on inquiry finding that 
Mr. J. Deniſon was' right he acquieſced, and always after ward 


acted upon it. I admit the caſes of Mayne v. Walter and Saloucei 
v. Fobnſon up to their extent; 1 admit that, if a foreign Court of 


Admiralty proceed on grounds contrary to the law of nations, their 
judgment ought not to have weight in the courts of this country, 


But let us ſee what this caſe is: the ground on which-the/courts 


in France proceeded. was that this was a capture -of..enemy's 
property; and it certainly is not contrary to the law. of na- 
tions to condemn a ſhip on that ground. Whether or not thoſe 


courts arrived at that concluſion by proper means Jam not at li- 


berty to enquire; here the queſtion is whether they have not ſtated 
as the ground of condemnation a ground which will bear them out, 
ſuppoſing it to be true? and I am clearly ſatisfied that they have, 


| They concluded from the evidence that this was enemy's property, 


not indeed'in the formial language of our courts of juſtice, but they 
fay in ſubſtance © We think this is enemy's property, and there- 
fore we condemn the ſhip. and cargo.” Now that concludes this | 
caſe; for as long as the foreign judgments are binding upon us, 
the coneluſion that we muſt draw from the judgments i in this caſe 
in France is that the property which was warranted to be American 


is found by that judgment not to be American property. I feel 
this however as the groſſeſt injuſtice towards the Americans, The 
French courts ſeem in this inſtance to have proceeded on Algerine 
(nay on worſe) principles; becauſe they profeſſed to proceed accord- 

ing to law but in reality made the law a ſtalking-horſe for an act 
of piracy. But I cannot now queſtion. the legality of their deci” 
ſion; I am bound to decide according to the law; it is my duty 


Jus Gere et non jus gere, e OO 


| | | F | - . | 34 » A. 1 1 
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N THE MHIRTY-LICHTH! YEAR QF-GEORGE Ill. 697 
A$SHHURST J. Though moſt probably we ſhould not have 1798. 
given the ſame judgment as the French courts gave, if the queſtion x, 
of neutrality had firſt ariſen here, it, is not. pen to us now to can- . 
vaſs that queſtion. Thoſe courts had competent juriſdiction over s. 
the ſubject. matter 3 and it is an eſtabliſhed, rule that the Judgment 
of a foreign court, whether it be the court of a country /at enmity- 
or in amity with us, 18 concluſive if the ſame queſtion ariſe again 
here. Now as the French eourts have already given a judicial 


opinion upon this queſtion, it muſt govern us whatever may be 
our opinions concerning the real merits of the a hos 


3 4 N 
2 


GnoszE J. I agree in the opinion already glven. „But 1 cannot 
expreſs in better terms than my Lord Kenyon that I feel myſelf, 
bound to give judgment in favour of the , and at the; my 
fame time lament the neceſſity of ſo deciding. 7 be 
LAWRENCE J. If we could have e! Fan on 
which the French courts determined this to be enemy's property, 
probably we ſhould have formed a different concluſion: but we 
cannot review thoſe judgments here. They have decided the 

| queſtion, though by no means according to my opinion: but hav- 
ing fo decided, the rule undoubtedly is, is, that Whenever a court of 
competent juriſdiction has decided any queſtion, and the ſame 
queſtion ariſes incidentally. 1 in another court, the latter is concluded 
by the former judgment. The caſe of Hughes v. Cornelius (a) 
ſhews that this rule is not confined to judgments given in our own 
courts; there in an action of trover for a ſhip and goods, a ſpecial 
verdict was found ſetting forth a ſentence in the Admiralty Court 
in France, which was in favour of the defendant, and © Per + 
Curiam, Agreed and adjudged that as we are to take notice of a 
ſentence in the Admiralty here, ſo ought we of thoſe abroad in 
other nations, and we muſt not ſet them at large again, for other- 
wiſe the merchants would be in a pleaſant condition; for ſuppoſe 
a decree here in the Exchequer, and the goods happen to be carried 
into another nation, ſhould the courts abroad unravel this? It is 
but agreeable with the law of nations that we ſhould take notice 
and approve of the laws of their countries in ſuch particulars.“ 
According to all the authorities therefore I think we are concluded 
in this caſe by the judgments given in France, W we may 
feel the impropriety of thoſe deciſions. 
1 U judgment * the defendant. 
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The defend- 
ant cannot 
change the 
venue after 
an order for 
time to 
plead, on the 
_— of 
eadin 

IAvably and 


taking ſhort 


notice of 


trial for the 


firſt Sittings 
in London or 
Middleſex. 


Saturday, 
June 16th. 


The Court 


will give the 


plaintiff 


leave to a- 
mend his de- 
Claration af. 
ter the ſe- 
cond term 
even againſt 
a priſoner.;” 


but they will 


not permit | 
him to add 
Nau Counts to 


tion in ſuch 
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| YOn2t cbtided 8 to ie 6 cauſe why 42 . RY by 
< the deferidant for changing the venue from Middleſex to 


Lantafter 6uld net be diſcharged, the former rule having been 
made after the defendant had obtained time to plead under the 
terms of pleading iſſuably and Ms OE notice of ye" for the 


firſt Sittings after term, 33 


" Giles, who now ſhewed cauſe, relied: on i 40 of } Wi :obtman 
v. Thompſon (a), where the Court changed the venue after an order 


for time to plead on pleading iſſuably and taking ſhort notice of 


trial for the Sittings in term in Middleſex. But 


The Court, on a reference to the Maſter, ſaid aſs now 1 prac- 


the former rule. 


tice () was otherwiſe ; ; and OE made this rule ee to bet ide 


Rule abſolute. 


(a) 1 Will. 245. „ tice Mp frial for the he N in * 
(5) The diſtinction ſeems to * this ; the Middleſex, he cannvt then change the ve« . 
vende may be changed after an order for 4 nde, : becauſe there à trial would be loſt, 


pleading ;Nuably: but if the defendant has >. ka ln Non 2 
a ro * a to rake ſhore no. 1 


* 0 5 
Fr 7 ; , © 4 q 1 EW, „ * + a 4% + & | 1 I k : : ; 7 
» . Fy p 


| Ownn NS againſt Dosols. 


2 


time to plead, though vpon the terms of: | Pet v. Berkeley, Ceaop. 511. Hunter v. 


T= plain decked: a the 3 bs 4 name of Fob 

Herbert Valentia Dubois; the defendant pleaded in abatement 
that his name was Fobn Hubert V. D. The plaintiff then declared 
againſt him by the name of John Hubert alias Herbert V. D., to 
which the defendant again pleaded in abatement that his name was 
Fohn Hubert V. D., and not ahn Hubert alias Herbert V. D., The 
defendant had been arreſted in laſt Micbaelmas vacation. If the 
preſent declaration were abandoned and the plaintiff were now 
his declara- obliged to file a new declaration, the defendant would: be entitled 
to be diſcharged on the 1 that che e had N 


within two terms. Therefore 25 Hod 10 Wige 


2] 1 


Elle, on behalf of the plaintiff, now ——_ to 3 the de- 
claration by ſtriking out the words * alias Herbert.“ 


7 


Chambre 


IN THE THIRTY-EIGHTH YEAR OF GEORGE In. 
Chambre oppoſed this 1 in the firſt inſtance. - He ſaid it would be 


giving the plaintiff an unjuſt advantage, becauſe as two terms had 
already elapſed ſince the defendant was in cuſtody, he would now 


pe entitled to be diſcharged if the preſent declaration could not 


be ſupported; and that there was no reaſon for allowing this in- 
dulgence to a plaintiff by giving him a third term, fince the plain- 
tiff himſelf had been in the wrong throughout the whole cauſe. 


And he cited the cafe of Aubeer v. Barker (a), where the Court 


would not allow the plaintiff to amend his declaration by adding 
two counts 1n the nana term in a caſe where the defendant was x 

priſoner, But JL; | 
The Court obferved that this was diſtinguiſhable from the caſe 
cited, where the application was to make a new charge againſt 
the defendant by inſerting two new counts in the declaration, 
whereas this motion was merely to amend by ſtriking two words 
out of the preſent declaration ; and they ſaid that, when the 
amendment was made, it would be conſidered as a declaration 
from the time when It was firſt filed. 993 
Rule abſolute on payment of coſts. 


{a) 1 Wil 17 149. 


The Kino on the Proſecution of W. E. DitLon 
againſ} The Mayor and Burgeſſes of Gn op. 


T* a 8 en the nn to ate W. E. 
Dillon to the office of a capital burgeſs of Gramfond, the de- 


fendants returned linter alia) that the borough of Grampond was 
A 
an immemorial borough and corporation; that e borough] 


hath immemoriall [cookie of] a mayor [recorder] eight 


[capital] burgeſſes [ 5 inhabiting and reſiding within the bo- 
rough to .adviſe the mayor touching the good rule and govern- 


ment of the borough and the adminiſtration of juſtice, [a town 
6 N 


clerk] and an indefinite number of freemen or free burgeſſes; : 
that the capital burgeſſes have immemorially been uſed and'/accuſ- 
tomed to reſide and inhabit and of right ought to have reſided and 
Rill of right ought to-reſide and inhabit within the ſaid borough 


for the purpoſe of attending and executing the ſeveral duties of 
Ver. VII. 8Q | the 


Saturday, 
June 16th. | 
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1798. 
; | x 
Owens 

' againſt F 
Donots. * 


After verdidt 
on a traverſe 
to a return to 
a mandamus - 
made by a 
corporation 
the Court 
would not 
allow the de- 
fendants to 
amend the 
return, by 
ſetting forth 
a different 
conſtitution. 


EY CASES IN TRINITY TERM. 


1798. a 0 that Dillon, who was in Offaber 1792 elected und 
—_ ſworn into the office of a capital burgeſs, had not ſince his «ec. 
1 2 bo wo tion inhabited or refided within the borough; that at a meeting 
VW. E. Di- holden on the 16th of April 1796, at which the mayor the 
aging capital burgeſſes to the number of eight (including the faid . E. 
bb bo Dillon) and a majority of freemen or burgeſſes attended, in anſwer 
Gnawrond- to a charge againſt D#//on for not reſiding within the borough and 
neglecting the duty and execution of his office of which he had 
2 if received previous notice, Dillon admitted that he had not reſides 
| i b | within the borough, which he had been prevented doing by not 
| | having been able to find a houſe for the accommodation of him- 
ſelf and his family, but inſiſted that he had never neglected the 
duty and execution of his office, but had always diſcharged the 
ſame ; that at that meeting the mayor and burgeſſes fo aſſembled, 
having heard the charge and the defence and taken the whole 
into their conſideration, adjudged that Dillon had been guilty of 
non- reſidence and removed him from his office of a capital bur- 
_ gels for ſuch non-refidence. 
The prgſecutor traverfed the cuſtom for the capital burzeſſe 
to reſide within the borough, on which iffue was joined. 
At the trial in Cornwall before Mr. J. Lawrence the jury found 
a verdict for the defendants, eſtabliſhing he cuſtom ſet out in the 
return. 

A tube ras after wards thinkied calling on the Aten l to Mer 
cauſe why there ſhould not be a new trial, on the ground that 
the verdict given was againſt the weight of evidence, or in caſe 

the Court ſhould refuſe to grant a new trial why a peremptory writ of 
mandamus ſhould not iſſue, commanding the defendants to re- 
ſtore the proſecutor to the office of a capital burgeſs, on the ground 
of the inſufficiency of the return to the mandamus : the former 
branch of the rule was, after argument at the bar, diſcharged. The 
latter part of the rule came on to be argued in the laſt term, when 
the Court during the argument intimating an opinion that the 
return was inſufficient in not ſtating that the removal had been 
made by the whole corporation, the recorder not having been 
preſent at the meeting when Dillon was removed, another rule 
was obtained by the defendants calling on the proſecutor to ſhew 
cauſe why the return fhould not be amended in ſeveral particu- 
hrs. The propoſed amendments were in the parts (a) included 
within the ſix parentheſes in the return; to ſubſtitute for the words 
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4 che borough” the words «in 185 e aforeſaid bis have,” * 1798. 


TY 
* by 25 „ 
to inſert“ | for © conſiſted of; to omit “ otter” "and in- on the Pro- 


ſecution of 
ſert the ed * and” wand, - to inſert the words © of the” in- W. E. Dit 


LON 


ſtead of capital ;” to add © of the borough aforeſaid elected Te Myer 
in manner hereinafter-mentioned ;” and to ſtrike out © we Ih 


a town G,anrond. 
deck,” inſerting inſtead who during all the time aforeſaid have 
been and ſtill are called capital burgeſſes of the ſaid borough.” 

Lens and Dampter now ſhewed cauſe againſt the laſt rule for 
the amendments. Formerly the courts were very ſtrict in permit- 
ting amendments to be made in records: they would only allow 
an amendment in caſes where there had been a miſpriſion of the 
clerk, R. v. The Mayor &c. of Chicheſter; 1 Show. 273. pro- 
bably taking the rule from the ſtat. 8 Hen. 6. c. 12. which is con- 
fined to the inſtances of miſpriſions of elerks. A mere clerical 
miſpriſion in a return may be amended.” Com. Dig. Mandamus,“ 
D. 5). In K. v. The Mayor &c. of Lyme Regis (a), a mere cle- 
rical miſtake was amended in a return to a mandamus after it was 
filed. And though perhaps the court would now extend the 
rule for amending farther in the inſtance of a return to a manda- 
mus, as they have of late extended it in other inſtances, they will 
only permit amendments to be made in proper caſes and for the 
furtherance of juſtice and in certain ſtages of the cauſe, But 
here both the object to be attained and the ſeaſon when the appli- 
cation was made furniſh objections to the preſent rule. In the 
firſt place, the amendments are not propoſed to further the juſtice 
of the caſe. It muſt be taken on this record that Dillon has regu- 
larly diſcharged all the duties of his office, and that he was re- 
moved not for any neglect of duty but fimply for non- reſidence 
within the limits of the borough ; he was therefore removed for 
non-compliance with a mere form. Then the public are not in- 
tereſted in removing him from his office; and if the corporation 
wiſh it, they may ſtill amove him for the ſame cauſe. In the 
next place, the application comes too late, after verdict. There is 
no inſtance of an amendment after the return filed, except that 
of R. v. Lyme Regis, and. there the amendment was of a mere 
clerical miſtake, But this is after verdict, and after an objection 
taken to the return for this very defect. The defendants wiſhed 
do take their chance of ſucceeding by ſtating the removal of the 
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CASES. IN TRINITY: TERM 


1798. proſecutor by one deſcription of corporators, and wag his that 
— — 

The Kine cannot be ſupported they now wiſh to ſubſtitute another deſcrip- 
on the Pro- 0 | 

r tion of corporators in their r om. I the preſent application 


W. E. DII- ſhould ſucceed, whenever a motion is made in arreſt of judgment, 
LON 


* the other party will move to amend; ſo that in future no judg- 

"The Mayor 

Kc. of ment will ever be arreſted. In Harri 2 v. Godman (a), where 

Gaaurond. an objection was taken to the return to a writ of habeas corpus cum 
causd that no cuſtom. was ſtated to ſupport a bye-law 1 in reſtraint 
of trade, though the cuſtom in fact ſubſiſted, yet it never occurred 
to the counſel in that cauſe to move to amend. 

Gibbs, Cowper, and Praed, in ſupport of the rule. Firſt, it is 
clear that the Court have the power of permitting the amend- 
ments to be made in this caſe, either by the common law, or by 
the ſtat. 9 Ann. c. 20. for rendering the proceedings upon writs 
of mandamus &c more ſpeedy and effectual, and which enags 

that the ſtat. 4 Ann. c. 16. © for the amendment of the law and 
1 . the better advancement of juſtice” and all the ſtatutes of jeofails 
3 ſhall be extended to all writs of mandamus and the proceedings 
thereon, Then, 2dly, this is a caſe in which the Court in their 
wal! diſcretion ought to allow the amendments to be made. The pro- 
. ; | ſecutor, inſtead of objeQing to the return in the firſt inſtance 
Wil carried the record down to trial, and there finding the fact againſt. 
him he now deſires the Court to adjudge the return to be bad 
for an objection, which, if he had intended to rely on it, he 
ſhould have made before trial. The: principal amendment pro- 
poſed is an amendment of a mere formal miſtake ; ſince the re- 
corder is not a freeman or free burgeſs of the def and has no 
right to vote at any corporate meeting (5), and conſequently his 
non-attendance at the meeting at which Dillon was removed is 
immaterial. This amendment is therefore only according to the 
fact. Now the proſecutor, having taken iſſue on a fact which is 
not true, is not entitled to any favour from the Court. There i is 
no reaſonable objection to the propoſed amendments, either on ac- 
count of the form of proceeding by mandamus, or of the time 
when the application was made. In R. v. Armſtrong (e), an 
amendment as to the conſtitution of the borough of Scarborough 
was allowed in a plea to a quo warranto information, where the 
{lame ſtrictneſs is required as in a return to a mandamus. That 
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40% 1 Burr. 12. cord, but the fact was ſo ſtated in an aſt- 
) This did not 1 on the re- | davit. (e) Andr. 109. | 


1 amendment 
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amendment was' granted on the authority of ſeveral caſes there 
cited; The Executors of the Duke of Marlborough v. Widmore, 
2 Str. 890; Meſtyn v. Totty, M. 2 Geo. 2; and Bearecroft v. 
The Hundreds of Burnbam and Stove, 3 Lev. 347. 8o in R. v. 
Philips. (a) and in R. v. Ellames (b) an amendment was allowed 
in a plea to a quo warranto information. And with regard to the 


time of making this application, it may be obſerved that amend- 
ments have been made in other caſes after verdict and even judg- 


ment. In Richards v. Brown (c) an amendment was allowed 


703 
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ſecution of 
W. E. DiL- 
LON 
againſt 
The Mayor 
&c. of 


GRAU OUD. 


after error brought; and in the notes to that caſe ſeveral other 


caſes to the ſame effect are referred to. So in Phillips v. Smith (d 
an amendment was granted after verdi& and a writ of error 


brought. Again in R. v. Phillips (a) and R. v. Ellames (5) the 


amendments were permitted to be made, in the firſt after verdict, 
in the other after a demurrer; and in the latter Lord Hardwicke 


Ch. J. ſaid “ It was anciently the rule not to ſuffer any of thioſe 
amendments to be made after the matter was on record: but the 
number of caſes now cited ſhew that of late in furtherance of 
juſtice and in order to obtain the Re” between the parties theſe 
amendments have been much extended.” 

Lord Kenyon Ch. J. I wiſh that that could be attained that 
Lord Hardwicke in the caſe before him lamented could not be 
done, namely, © that theſe amendments were reducible to ſome 


certain rules: but there being no ſuch rule, each particular | 


caſe muſt be left to the ſound diſcretion of the Court. And the 
beſt principle ſeems to be that on which Lord Hardwicke relied 
in the ſame caſe, that an amendment ſhall or ſhall not be permitted 
to be made as it will beſt tend to the furtherance of juſtice. 
Amendments of this kind are not made under the flatntes of 
Jeofails, but under the general authority of the Court. That the 
Courts formerly had great reluctance in allowing amendments to 
be made appears clear from the firſt caſe cited from Shower. 
But the deciſion in that caſe as well as that in R. v. Lyme Regis 
and R. v. Ellames proceeded on the ground mentioned by Lord 
Hardwicke, that the amendments in thoſe caſes were in the further- 
ance of juſtice. In the latter caſe if the title of Ellames, as mayor, 

had been holden to be defective, many derivative titles might 
have been Gturbed, 'becauſe the record of the — of * 


(a) 1 Boer, . : 1 le) Dougl. ris, 
© (6) Rep. Temp. Hardw, 42, l () 1 Str. 136. 
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| CASES IN TRINITY. "TERM iT 


. him would have been evidence againft:thoſe who . 
title under him. But it does not appear that this caſe involves 


in it the title of any other perſon. So in the caſe cited from 


3 Lev. the ground on which the Court proceeded Was thie, 
ay Seeing that the time limited by the ſtatute for bringing the 
action was elapſed, and ſo the action loſt if it were not amended,” 
the Court ruled it ſhould be amended. And in the caſe of R. v. 


Phillips the amendment granted was in the nature of a repleader; 


and a repleader is granted when the iſſue is wholly unimportant; 
but here the facts to be introduced by the propoſed amendment 
are of great importance. Conſider what this caſe is; the pro- 
ſecutor, who had attended all corporate meetings and had in fad 
diſcharged all the duties of his office, was removed from his office 
of capital burgeſs for not reſiding within the limits of the borough; 


it ſeems therefore to be a harſh proceeding againſt him. We are 


not acquainted with the motives and reaſons for removing the 
proſecutor: but perhaps it might have been convenient to ſome 


of the parties that the recorder ſhould appear to be an integral 


part of the corporation, and that this return ſtating that the cor- 


poration conſiſted of a mayor recorder eight capital burgeſles and 


a town clerk. ſhould be on the files of the court; probably this 
was an experiment to try whether or not that could be found by 


| a jur N and now that they find that chat averment bears againſt 


them in another point of view, they wiſn to have it: altered. On 
reviewing the caſes it is manifeſt that the Court las ſeldom in- 
dulged the parties by permitting amendments to be made in a 


return to a mandatnus after the mandamus. has been filed. The 


ground on which my opinion is formed in this caſe-js, that the 


amendments propoſed are not for the furtherance of; quſtide, and 


it is an attempt to carry the rule of amendment, farther tlian it 
has ever been extended in any other caſe. If the corporation are 


ſtill pertinacious, they may remove the proſecutor again, and 


then they will bave an opportunity of putting fuch-a conſtitution 
of the corporation on record. as os weilt abide r but l cannot 


aſſent to this rule. 220 Jo ID 12111. 


1 5 114414 


ASHHURST J. I am jodlined: to nnn at; to be 


made where it is proper to make them: but it does not appear'to 


me that this is a proper caſe for an amendment. The rights of 
no other perſons are affected by this proceeding; and there ſeems 


to be ſome harſhneſs in removing the proſecutor, ſince he regu- 
5 | iy 


EIGHTH YEAR OF GEORGE III. 


IN THET 


larly attended to: diſcharge his corporate duties, and the corporation 
were not injured by his not ee within the Units of the 


| GROSE HS This au; 18 WY not duly after the re- 
ws was filed but after verdi&, and the object of the verdict 

is to take from the proſecutor his franchiſe. It is obſervable 
oat there is no inſtance of ſuch amendments as thoſe propoſed 
in this caſe ; for the caſes cited are caſes of amendments of critical 
errors. And we ſhould be cautious in permitting ſuch amend- 
ments to be made, unleſs they tend to the furtherance of juſtice. 
But I think it will be as much in the furtherance of juſtice to 
permit the proſecutor, who has always hitherto performed his 
duty, to continue in the enjoyment- of his office, as to deprive 
him of his franchiſe. Therefore I think that this rule A to be 
diſcharged. ; | 

LAWRENCE J. "This 4 is an 8 to the Wen of the 
Court. And though it muſt now be admitted that many amend- 


ments have been allowed in a late ſtage of the proceedings, ſtill 


705 
1798. 
CIT, 


The King 
on the Pro- 
ſecution of 
W. E. Dit- 
LON 
againſt 
The Mayor 
&c. of 
GRrRAMPOND 


it ought to appear to the Court that there is ſome reaſonable 


ground for permitting the amendment propoſed. In Atkins v. 
Vill (a), which was aſſumpſit againſt an executor who (it was 
alleged) in conſideration of aſſets had promiſed to pay, the de- 
fendant demurred, and after argument the defendant moved to 
withdraw the demurrer and deny the promiſe, but the Court 
would not allow the amendment in ſuch a caſe. Do here, this 
a, not a caſe, in which we..ought to allow, the amendments to 
e e e RIO i 05 
(a) Vid. Corp, 284. 


() The other rule, re FINK: the in- = for mally diſpoſed of... 


1 1 x g 
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1 1 


Rica. againſt PARKER. 


Tis was an action on two policies 7 inſurance, one on the 
ſhip, the Atlantic, the other on goods on board her, from 
London to Guernſey, from thence to the coaſt of Africa during 


her ſtay and trade there, and at and from thence to her port or 
ports of diſcharge in all or any of the Brit! iſh Weſt-India Iſlands 


ſofficiency' af he return had bal yet been 


Monday, 
Tune 1 8 th * 


A warranty 
in a policy of 
inſurance 
that the ſhip. 
1s American 
property 
means that 
the ſhip is 
entitled to 


all the privileges of an American flag: and if ſhe, has no paſſport « on board genen is required by the 
treaty between France and America) the warranty is not complied with, and the aſſured cannot recover 
againſt the underwriter, though in fact the ſhip ſuffers no inconvenience in the voyage from the want 


of the paſſport, 


4 


"11 and 


CASES) IN TRINITY/ TERM 


8 and dnerica. The ſhip; and goods were warranted tobe Ae. 


2 and: then flared chat the ſhip failed from Londen 


captured by an eneeñ. dal ee 3 
The defendant pleaded: N proved ee on the trial be- 
fore Bord Kenyon at Guilaball a ſpecial verdict was found; Which 
(after ſtating the maki ng of the policies, the ſailing and capture 
of the ſhip as ſet forth in the declaration, ) ſtated that the ſhip, the 
Atlantic, was an American ſhip-and the property of the plaintiff, 
a native and citizen of the United States of America, and that the 
goods were American. property It then let forth. 1 the: - treaty 
between France and the United, States of Americ ca in 17783 f In 
which it was agreed (inter alia) that the ſhips and veſſels belong- 
ing to the: ſubjeQs of the other ally muſt, be., furniſhed wich ſea- 
letters or paſſports expreſſing the name property and bulk of che 
ſhip as alſo the name and place of habitation of the maſter dr 
commander of the ſhip, that it might thereby appear that the 
ſhip really and truly belonged to the ſubjects of one of the 
parties; vhich paſſport ſſĩould be made out and granted according 
to the form annexed. And it was further agreed that, if the ſhips 
of the ſubjects of either of the patties ſhould: be met with, either 
failing” along the coaſt or on the high ſeas by any ſhips of war 
of the other, or by any privateers, the ſhips of war or privateers 
for the avoiding of any diſorder ſhould, remain out of cannon- 
ſhot and might ſend their boats on board the merchant ſhip 
which they ſhould ſo meet with, and might enter her to the 
number of two or three men « only, to whom the maſter or com- 
mander of ſuch ſhip or veſſel ſhould exhibit his. paſh dort con- 
cerning the property of the ſhip, made out according to the form 
inſerted in that treaty. And that the ſhip when ſhe;ſhould have 
ſhewn ſuch paſſport ſhould, be free and at liberty to purſue her 
voyage, ſo as it ſhould not be lawful to. moleſt or ſearch i in any 
manner or to give her chaſe or to force her to quit her intended 
courſe. The verdi& then ſtated. that before, and at the time. of 
failing of the ſhip &c. this country was engaged i In a, war with 
France; and that the ſhip when ſhe ſo ſailed from London on her 
voyage for Guernſey had not on board any ſea-letter or paſſport 
made out and granted for her according to the form annexed to 
the treaty ; but that at the time of her failing, from Guernſe ey and 
from thence eontinually afterwards until and at the time of the 


9 captur c 
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IN THE THIRTY-EIGHTH YEAR QF; GEORGE m. 


capture ſhe was furniſhed with ang had on board her ſuch a ſea - letter 
ar paſſport &c, and which was exhibited and ſhewn at the time 
of ber capture and loſs by the maſter of the thi tobe commander 
of the French privateer. | But whether &. | 

Park, for the plaintiff, after ſtating the e to he ir 
or not the warranty in the policy that the ſhip and cargo were 
American property had been complied with, argued in the affirma- 

tire. Whether or not a warranty has been complied with is a 
queſtion of fact to be eſtabliſhed by evidence: now here that fact 


is expreſsly found by the jury, and that precludes all farther argu- 
ment. The defendant however inſiſts that the ſhip was not Ame- 


rican, becauſe ſhe had not the paſſport on board during the former 


part of the voyage. But in the firſt place the paſſport was on 
board before and at the time of the capture; and it does not ap- 


pear that the ſhip ſuffered the leaſt inconvenience or interruption 
from not having it on board when ſhe ſailed from London to Guern- 


fey. And in the next place the want of that paſſport neither ne- 


gatives the warranty that the ſhip and goods were American, nor 
Was it a cauſe of ſeizure or confiſcation either by the law of na- 


tions or by the treaty between France and America. Whether the 


ſhip were or were not American is one queſtion, whether, or. not ſh 
had the paſſport on board is another, not depending on the former, 
There is no pretence to fay that the want of this paſſport Was a 
cauſe of ſeizure or confiſcation by the law of nations. It has never 
been holden that the want of ſuch a paper diſproyed che warranty 

of neutrality. | The want of certain documents may indeed afford 


a ground of ſuſpicion that the ſhip is not neutral, and when con- 


nected with other circumſtances may be a ground of confiſcation: 


Lr 
az ainft 


but there is- no inſtance of a ſentence of. condemnation merely on 


the ground that the ſhip had not particular papers on board, 
Even if there had been a ſentence in a foreign court, condemning 
this ſhip on this ground, and that reaſon, had | been; ſtated as t the 
foundation of the. ſentence, it would, not. have been concluſiye here. 
Calvert v. Bovill, ante 523% The circumſtance. of material papers 


being thrown, overboard juſt before the ſhip is taken raiſes a 


ſtronger ſuſpicion than the want of ſuch a document as a paſſport, 
but that alone is not a ſufficient ground of condemnation, Bernard! 

v. Motteux, Dougl. 574. And in Saloucei v. Jobnſon (a) it was 
not even argued that the \ want of a ee Was a ground of 


(a) Par#'s Inſur. 415. e 
Vol. VII. 8 8. ' condemns 
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proto Fig Thien ky; he: neuy es e and 
Ambriul, te requiring of che the paſſf 


| HE vort is merely A, regulation of 
Cor enience betwe een be two. fates, having for its object that 
. * is ſtated in the treaty e * 0 as it ſhould nat be lawful t, 
moleſt or ſearch in any manner or to give her ebace or to force 
Ate Her inteüded voyage,” By the law of nations any ſhip 
may be ſtopped e on thethigh ſeas i in time of war by either of the 
bellgeren Pocher fs in order to examine whether the 18. arrying any 
ſutccurs to a "ehemy, to avoid which one of the articles f in this 
treaty Was i inſerted. The iafraction of this treaty. may be a cauſe 
of complaint às between f the tx o nations, but as between the ſubjeds 
of one of the e nations and the. Tubjetts of any other mation it it is 
not 4 Kauft of 'c6nfifeatibr, * nor does it diſprove the warranty 
of \nextrality.” Tf” indeed the thip had been ſtopped on the high 
ſeas avid for want of this paper had been carried into A French 
port, pethlips that might have avoided the policy on the ground of 
a deviation, inaſmuch as that would have ariſen from the maſter's 
neglect: bat that was not the caſe” here; the en being on 
board when tlie ſhip was taken. * J 


anke for doe ue ſe . It i is not dumetert for the wt to 


A8 dh No it 15 Riled 3 in this verdi hos the ſhip in 
queſtion when ſhe Kft failed had not the paſſport which, is re- 
quired by the treaty with France, and that ſubjected her to greater 
riſks and interruptions than ſhe would have been ſubje& to if ſhe 
had had this paſſport, and therefore the underwriter is diſcharged. 
This comes within the principle on which the caſes of Law v. Hol- 
lingworth (a) and Farmer v. Legg (50 were dec cided, where i it was 
holden that the aſſured could not recover; in the latter becauſe the 
Captain of an Afritan ſlave hip had not the certificate of his ſer- 
vice required by the ſtat. 31 Geb. 3. c. 54. ons 7., in the former | be- 
caufe there was no o pilot lot on board; and in Which eaſe Lord Kenyon 
ſaid & The principle ot Which this caſe muſt be determined ſeems 
to be admitted on all hands, namely, that the aſſured cannot re- 
cover on 4 polis of aſſurance unleſs they equip the ip with 
every thing neceſfary” i to her navigation during the voyage; the 
ſhip herſelf müſt be ſea a-worthy, the muſt have : a ſufficient crew, 
and a Captain atid Pilot of competent ſkill.” It) is not neceſſary for 


(a) Ante 160. LE 320 63) Ants 186. 
7 La 


the © debit 10 6 e a this 

would have been a good ground of confiſcation; N it is: . enough. if 

it ſudjected the chip to certain interruptiqns and detention f in her 
voyage, to which according to the terms of the contra@t ſhe ſhould 


e 


not have been ſubject. The defendant bad a right to expect chat 
the ſhip ſhould fall baving every thing. on board be bterent, her 
being rightfully ſtopped and carried into an enemy's port. The 
circumſtance of the ſhip' 8 baving this paper on board. after ſhe ſailed 
from Guernſey is perfefly immaterial ; becauſe the warranty ex- 
tended during the whole voyage, and her not. haying this, paſſport 
when ſhe failed was A non-compliance. with the warranty. The 
caſe of Barsillay v, Lewis (a) is a ſtrong authority in favour of the 
defendant ; for Wb though the ſhip which was warranted Dutcl 
property was. Dutch property, yet as ſhe had not on hoard; ſuch a 


paſſport as was required by the regulations of mut was ballen 
that the alfured could not recover. . 


| ! WI SSIUD I 
Lord Kron Ch. J. Notwithſtanding. A hn hub FO 
oreſſed (5) that there may be a ſecond argument in this caſe Lcan- 
not forbear ſaying what occurs. to me at preſent, on this ſuhject. 
On the trial 1 gave my opinion ſtrongly | in favor of the defen 
and 1 have no reluctance in ſaying I continue of the fans opini 
This was an inſurance from London to Guernſey, from nba 
the coaſt of Africa and during her trade there and from thence to 
the We ft Indies. © Now nothing can be clearer, than this, that if a 
ſhip that is inſured be not bea- wortky or in a proper condition for 


wards can better her original ſituation. By the treaty between 
France and America, referred to in the caſe; it is agreed. thatthe 
ſhips: and veſſels belonging to the ſubjects 10 either ally mut. be 
furniſhed with ſea- letters or paſſports &c. .Now.I ul ak that the 
warranty in this policy, that the ſhip was | Ameritonimioperty, 
is not fatisfied. by merely ſhewing that in fact the ſhip vas American 
property. When theſe parties entered into the contract of inſur- 


under this warranty; the ſhip. was not only. not to be liabls to-riſks 


be liable to any inconyenience or impediment in her voyage from 


her not being i in x the, coul. ge he treat with Hrance. 


11 


2 Park's 7 55 £10.” 1 gb. expreſied a wiſh to have the aſs es 
(5) During the argument the pirties gs. 1s 


failing during any part of the voyage, nothing that happens after- 


ance, the undetwriter was to be indemnified to a certain extent 


ariſing from her not being American property, but ſhe was: notte 


5 x798. 


hos 
againſt 
Panxin. 
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Rien 
Againſt. 


PanxER, 


__ has no right to call on the underwriter, 4 


11 2 "CASES: IN. TRINITY. Tu THT 


The queſtion here is whether 'or hor this hip was in ſuch a W 
tion as to be entitled, in the words of the defendant's counſel, to 
all the privileges of an American flag; T think ſhe was not. It is 


true perhaps that the French had no right to conſiſeate the ſhip for 
not having the paſſport on board, if in fact it were proved that ſhe 
was an American ſhips) but under the terms of this treaty the 
French had a right to do certain acts which they could not have 
done according to the treaty if the paſſport had been on board. If 
the paſſport were on board the French ſhips were not to come 


within cannon- ſnot, nor to chaſe or drive her out of her voyage, 
and they were not to ſend: more than two or three men on board; 
which negative implies: an affirmative, | that in caſe the had no 


paſſport on board the French would not have been guilty e of any 


infraction of the treaty if they had forced this hip'« out of ber voy- 
age. The parties to this contract of aſſurance meant that the 


under writer ſhould not be liable to ſuch riſks: but the ſhip was 


ſubject to theſe riſks and inconveniences through the neglect of the 
aſſured, becauſe he did not do all that was required by the' treaty, 
Might not this ſhip have been carried into a French port and the 
voyage been thereby delayed for want of this paſſport, though 
perhaps ultimately ſhe would not have been liable to conſiſcation 
And is not that a greater riſł than the under writer engaged to in- 
ſure in the caſe of a ſhip warranted American ? It is true that the 
loſs did not happen in conſequence. of the ſhip not having a paſſ- 
port: but ſtill the underwriter was thereby put to greater riſk 
than he would have been if the ſhip had had this document on 
board. I am therefore of opinion as at preſent: adviſed: that the 


* 


- AsHnvRsT J. The warranty that the ſhip was American dais 
not mean merely that the ſhip was American- built, but that ſhewas 


entitled to all the privileges and indemnities of an American ſhip, 


otherwiſe it makes a difference in the value of therriſk;; and in or- 
der to be entitled to theſe privileges ſhe ſhould have had a paſſport. 
The aſſured ought to diſcloſe to the underwriter all the circumſtanees 
within his knowledge that may affect the quantum of the riſk: 
now if the under writer had been informed that this ſhip would not 
have any paſſport on board in the firſt part of the voyage from 
London to Guernſey, perhaps the underwriter would not have inſured 
for the ſame premium. For this reaſon I think that the * 


* 
is not entitled to recover in this action. + „„ 


\ 
N 


1 ; ne ö GRoOsE 


| IN THE THIRTY-EIGHTH YEAR OF GEORGE In. 
Gross J. Although this appears to be the firſt caſe of the kind, 


I think that the principle eſtabliſhed in the caſes of De Hayn v. 


Hartley (a) and Bargillay v. Lewis: mult decide. it, It was there 
holden that if a warranty be not ſtrictly complied with the under- 
writer is diſcharged; 3 andi in the latter my Brother Buller ſaid “The 
ſtrongeſt ground ſeems to be that ſhe was warranted to be Dutch 
property, and yet had none of the documents neceſſary to protect 


a neutral ſhip conſiſtent with the. regulations of the court of 
France.” 3 18515 


LAWRENCE 74 —— was. 75 K for SEE by the plaintiff”; 
counſel that it muſt be conſidered by the finding of the jury that 


the warranty was complied with: but they have only found the 
fact chat the ſhip was American property ; it remains for the Court 
to explain the meaning of the warranty. Now if the meaning of 
the warranty be that the ſhip f is entitled to all the privileges of an 
Americas flag, then this warranty was not complied with; and that 


ſeems to me the fair conſtruction of the P Therefore I think 
the plaintiff 3 is not entitled to recover. 


W Judgment for the nn niſi 60. 


(a) Ante, 1 vol. 343. 
(5) On a ſubſequent day in the term the 
plaintiff's counſel, A the opinion of | 


the Coen ſo e nl him, declined 
having: a ſecond pad bop. 


WirxIxs and Aether Aſſignees of Cann a Bankrupt 
againſt Caszy, ; 


2 


H1s was an action for money had and received by the defend- 
ant for the uſe of the plaintiffs as aſſignees of Thomas Cann a 
bankrupt, as alſo for the uſe of Cann before he became a bankrupt ; 


and alſo upon an account Rated with the plaintiffs. as ſuch. aſ- 


ſignees, and alſo with Cann before he became a bankrupt. The 
defendant pleaded the general iſſue. On the trial of the cauſe at 
the laſt aſſizes for Gloucefter before Heath J. a verdict was taken for 
the defendant, ſubject to the opinion of this eourt on a caſe reſerved. 

Cann was a clothier, and the defendant his factor in Lendon, and 
their courſe of trade was this; Cann conſigned goods to the de- 
fendant which were ſold by him, and he received 5 per cent. 

commiſſion, taking on himſelf the riſk, of the debts. Goods to 
the amount of 2224, 18 1. bad, previous to the act of bankruptcy 


Ver. vn. 


— 


been 


ment vas protected by the 1 Jac. 1 


— aginſt 
PAAT ü. 


Tueſday, 
June igth. 


A factor gave 
his accept- 
ance to his 
principal for 
the amount 
of goods ſold 


on account 


after a ſecret 
act of bank- 
ruptcy of the 


principal, 


but without 
notice to the 
factor; and 
after notice 


of the bank - 
ruptcy the 


factor paid 


his accept- 
ance to the 
holder of the 
bill; held 
that the pay 
c. 15. f. 14. 
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CASES IN TRINITY. TERM RT 
been ſo conſigned to the defendant, and fold: by" him; and be 


Was indebted to Cann to that amount. On the 2 iſt of February 


and Anqueer 1794 Cann committed an act of barikruptey om which the com- 


againſt 
CASEY. 


miſſion iſſued, by leaving. his dwelling-bouſe: at Nouborougb in 


| the county of Glouceſter to which he never returned. On the 22d 


of February he arrived in London, and on theiſame day called on 
the defendant at his houſe in the 0/4 "Change, and after infurming 

him that he wanted to- pay for a quantity of wool Which he hag 
bargained for in the country requeſted the defendant to furniſh 
him with bills for the amount af the goods ſo ſolid bychim as 
factor, Ow for which the geleadaes then nl e b The 


drew payable to his own: order at two, three, four, five, and ſix 


months after date, and indorſed in blank by him teithe:amount 
of 208 J. 12 5., and allo delivered to him one other bill, dated 
22d February 1794, drawn by the defendant; and payable to one 


Terry for 140. 6.s., making together the ſum of 222 l 18 f. the 
whole balance due to Cann from the defendant, but for which no 
receipt or acknowledgment was given. Theſe Hills: were di- 


charged by the defendaut as they became due. 


Dauncey for the plaintiffs. The payment by the PX 0 of 
Cann's bills after knowledge of his bankruptcy was not protected 
by the 1 Fac. 1. c. 15. / 14., which provides -* that no debtor 
« of the bankrupt ſhall be endangered for the payment of his debt 
« truly and bona fide to any ſuch bankrupt before ſuck time as 
* he ſhall underſtand or know that he is become a bankrupt.” 
Excluſive of the ſtatute ſuch a payment however fairly made after 
an act of bankruptcy would not have been protected. The act 


therefore ſurniſhes an exception in that particular caſe to the 
general rule of law; and the Court will not extend that exception 


by implication tend the ſtrict meaning of the words in pre- 
judice to the other creditors of the bankrupt. It is confined in 


terms to -payments made without notice of the bankruptcy, and 


therefore does not extend to an acceptance of a bill, which is no 
payment but only an engagement to pay at ſome future time; 


and here the payment itſelf was made after the commiſſion iſſued. 


The bills were given payable at ſuch times as the defendant would 
have been liable to pay for the goods: the eſſect therefore of 
this tranſaction was to enable Cann to appropriate to bis on uſe 
by anticipation ſo much of his property as would otherwiſe have 
devolved in the ordinary courſe of dealing to his creditors; while 


1 
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cal did not 8 his own. liability more than it was before. . 1798. 
80 fat was this from a payment before notice of the bankruptcy Wirwina 
dmat it was not even an obligation to pay at that time. If the and Another 
defendant had received Cann's acceptance payable after the bank- 2 
ruptey, he could not have ſet it off againſt a debt due to the 
bankrupt's eſtate at the time; for the 5 Geo. 2. c. 30. J. 28. only 
provides that debts due at any time before the act of bankrupicy may 
be ſet off. Nor was this a debt which could have been proved 
under Cann 8 commiſſion (ſuppoſing i it to have been a voluntary 
acceptance) for the like reaſon; becauſe it was not a debt due at 
the time when the act of bankruptcy was committed. And how- 
ever hard the eaſe may bps that is no anſwer to the demand 
at la ww. FR TKOTAT $0 ME | 
angeben was FO by the Court. 5 
Lord KEN TON C. J. This is as clear a caſe as can be ſtated. 

If we had an election given us for the firſt time to put either a 

rigid or a liberal conſtruction on the ſtatute of James, I ſhould 

not heſitate to ſay that we ought to put a liberal conſtruction upon 

it; for the object of it was to protect certain payments made to a 
bankrupt that common ſenſe and juſtice required ſhould be deemed 
valid payments, and in this inſtance to correct the rigour of the 
bankrupt laws. - Now if the defendant had given other goods in 
exchange for theſe at the time, that would have been a payment 

to all intents and purpoſes, though not made in monies numbered. 

And it has always been holden that giving a bill of exchange is 
deemed a payment in ſatisfadion, provided the bill be paid 
when due. 6 


The other Judges concurred. 


Fg 


Poſtea to the defendant. 


Dok on the Demiſe of WILLIAu WyYNDHAM againſt e, 
. | | | June igth. 
Harcomes. 


JECTMENT for a meſſuage and land with the appurtenances Under, 


in the pariſhes of St. John the Baptiſt, St. Jobn the Baptiſt leafiog for | 


one, two, or 


in Devizes Rowd, and Bi iſbops Canning, in the county of Wilts, three lives, 


or-for any 
_ term of yea's determinable on one, two, or three Jives, ſuch mY as were then demiſed for any ſuch 


term, lands are not included which were then held under a demiſe “ to V. and G. fer ninety-aine 
« years, if V. and his widow and any eldeſt ſon. livipg or in ventre ſa mere at the time of his (NV. “s) 
death, or if no ſon any eldeſt daughter then living or in ventre ſa mere, or any or either of thoſe 
6s this” Viz. of the ſaid V., and ſuch his wife fon or daughter ſhould ſo long live, remainder to the 
** faid G. and his widow, ſon or daughter in the ſame manner ;” of which deſcription of perſons five 
were in fat living at the time of the power reſerved, who were all entitled in ſucceſſion, three at a 


oe, to come in under the leaſe—Under ſuch a general power, the three lives muſt de 2 certain and co- 
exiſting, 
At 
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Dor den. 


Wy xvi | "of e 
N counties of Wil, Dor/er, 


| ecttors Ree, in e 


cASES IN INIT. 
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queſtion were part,) an ang; Gig! few Jobe, Pay Million 
Watham, Thoms, and George) on the th Dante ny ide 
miſcd the premiſes itt queſtion by indentufe beton 

the one part and his two (614; Nuunbum tien ubont ve 
and Gorge” then about "ons Fear d; on the pu 


their better advancement; to held che lime Anse che nid Uphaben 
his execut6rs &. from the decenſe of Sir M N foretbe term of 


nhitty ni nine ' years; I tbr a Wadbam aud any woman ohm he 
Shou marry and WES Jpoild 'be his ub 
and any ſon "of bis boaly Io filly! begotten" ur me be Thrgattenty which 
ſDbuld be Bis eldeſt ſon living or in ventre n mere at aber time 9 bis 
deceaſe," or if at thaÞ time be bod to ſor boris, nor in ventre/a mere, 
then if any bis eldeſt dunbter (ſhould: be wore living or in ventre [a 


ft at the time of bis aberaſe 


mere, or any or either of thoſe three, vir . of the faid Wadham and 


Jour Bl wife and. fo 1 ; if" any, or daughter, Tf «no fon, ut the lime 97 
His deceaſe fb d fo long 


live, remainder to the ſaid. George,» for-the 
term of ninety-nine years (in the lie manner as Was before 


limited with reſpect to Wadbam,) yielding and paying during the 


ſaid term the yearly rent of twenty ſhillings; with a proviſo that 
Sir Madbam inight revoke the ſaid term during his- life. On 


* 
DRY — 


13th December 1668 Sir Madbam made his will, whereby he de- 
viſed all his lands &c. (including the premiſes in queſtion); and 
all his leaſes and chattels and the uſes. and truſts he had in any of 
them and all his: perſonal eſtate to truſtees. and their executors &c. 
to hold for twenty<one years unleſs his ſon ohn or ſome. other of 
his ſons becoming his heir ſhould ſooner attain the | age of twenty- 
five, in truſt to raiſe money to pay debts and legacies, the ſurplus 


to the uſe of ſuch heir when he ſhall attain twenty-five; Temainder 
of the ſaid lands &c. (except what was | afterwards. otherwiſe 
diſpoſed of) to his ſon John for life, remainder to bis irt and 
other ſons ſucceſſively in tail male, with like remainders ſuc- 
ceſſively to his ſons Hugh, William, Wadbam, Thomas, and George, 
and their firſt and other ſons: ſucceſſively in tail male; remainder 
to the ſaid truſtees, their executors &c. for ſuch term as might 
be ſufficient to raiſe 2000 J. more a piece for ſuch of his daughters 


as ſhould be living at ſuch time of failure of iſſue male, or in caſe 


ay of the daughters be then dead leaving iſſue, then 10504. for 


8* each 


\ 
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each iſſue chen lying 

remainder to his Giſt: and other ſons ſucceſſively in tail male; 
remainder to his brother 
Yobn Wyndham, bon of Hampbry, and the heirs male of his body; 
remainder to his on right heirs ; with a power for every perſon 
foiſed of an eſtate of freehold in poſſeſſion under the will to make 
leaſes not exceeding three lives or twenty-one years of things 
uſually demiſed under the old and accuſtomed rents or more, as 


tenants in tail might do under the 32 H. 8. Sir Wadbam died 


ſeiſed 25th December 1668, not having revoked the leaſes, and 
leaving his ſix ſons, his eldeſt ſon Jobn being then twenty-five 
years of age. His fon Wadbam entered into the demiſed pre- 
miſes by virtue of the indenture. Joba Myndbam the eldeſt ſon 


- remainder to his brother Hugh for life, 


ry for life, remainder to his couſin w 


7156. 
1798. 


Dog dem. 
TNDHAM 

againſt 
HaLcoms. 


of Sir Wadbam became ſeiſed of the eſtates deviſed to him for 


life; and on 1ſt Fanwary 1675 married Alice Fownes, and on 
iſt January 1676 had iſſue by her John the firſt ſon of his body, 
who afterwards came of age, and who on the uſt Fanuary 1714 
married Ann Barber. By leaſe and releaſe of the 13th and 
14th January 1714, in purſuance of the marriage articles be- 
tween Jobn Wyndham his ſon and Aun Barber, and for barring 
all eſtates-tail and the reverſions and remainders expeQant there- 


on, Jobn Myndbam the elder conveyed the reverſion of the pre- 


miſes in queſtion (among other eſtates) to truſtees in truſt for 
him Jobn Wyndbam the elder for life, remainder to John Wyndham 
the younger for life, remainder to truſtees to preſerve &c. re- 
mainder to the firſt and other ſons of the marriage in tail male 
ſucceſſively z remainder to the heirs male of the body of Jobn 


Wyndham the younger; remainder to Thomas Wyndbam brother 


to John Myndbam the younger in tail male; remainder to the 


heirs male of Fohn yndbam the elder; remainder to William 
Wyndbam (brother of John Wyndham the elder) in tail male; 


remainder to Vadbam W. another brother in tail male; remainder 


to Thomas M. fon of Thomas W. another brother deceaſed in tail 


male ; remainder to Madbam W. another ſon of the ſaid Thomas . 


deceaſed in tail male; remainder to George W. another brother of 


the ſaid John W. the elder in tail male; remainder to the right 
heirs of Tann Wyndham the younger. In the laſt- mentioned 
indenture is contained a proviſo that © Jobn V. the elder and 


Jobn M. the younger during their lives and the heirs male of the 


body of Jobn lu the younger lawfully to be begotten as they 
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S miſes bees Bade, by any deed in writing under his or their 
by hands and ſeals; for ſuch conſideration as (ſhould ſeem meet to him 
13; 1 or them, might make any leaſe or grant by copy of coutt- roll to 

any perſon or perſons for one vo or three life or lives for any tem 
or number of years determinable upon one two or three; life or 
| of fuch part and parts and fo much only of the ſaid manors 
555 meſſuages lands tenements hereditaments ant premiſes 'as were 
then demiſed or granted for any ſuch term, except the ſeveral meſ. 
Stages lanui and premiſes which tvert drmiſed by the aid din Wadham 
to tbe fail William W. Wadham W. Thomas W. deceaſed and George 
W. bis ſofis lying in Breane the Devizes and Radipole aforeſaid 
aid in Sock Männin sford or elſewhere; and ſo as upon ſuch leaſe or 
grant there be feſerved payable yearly during tlie tetm ſo much 
rent as was then reſerved or paid. On 29th February 1723 Fobn 
W. the elder died, on whoſe; death Fobn M. the younger became 
ſeiſed of the Ppremites' in the indentures of leaſe and releaſe men- 
tioned; whereof the reverſion of the premiſes in queſtion are 
parcel. On 20tH April 1726 the laſt· mentioned Jobn M. ſuffered 
a recovery (a) of the ſame premiſes to the uſe of himſelf in fee. 
| By indentures of leaſe. and releaſe of the l 2th; and 13th. December 
1927 the ſaid 7h W. conveyed the ſame to truſtees in fee to the uſe 
_ofe himſelf for life, remainder to truſtees to preſerve &e, remainder to 
bis fifa orhee af gb Ann, his miſe pepſin in x wil male Ke. 
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een over * the aint of Pa Hands: of Wyndbam in + ltd 
ſettlement ſucceſſively, with an ultimate remainder. to his (he 
(ſettlor's) own right (heirs; with a power for . the ſaid Jan 
Nyndbam and Thomas W. brother of the ſaid, Fobn W. during their 
lives and the heirs male of che body of the ſaid John M. and 7. homas 
MW. as they ſhall ſeverally and reſpectively be in the actual poſſeſſion 
of the ſaid manors lands &c. or any of them hereinbefore limited to 
him or them by any deed in writing under his and their hands and 
ſeals for fuch fines or other conſiderations as to him or them ſhall 
ſeem meet to make any leaſes or grants by copy of court · ll 
to any perſon or perſons for one two or ee life or lives or for 


7 1 — 4 3178 } F f ef 
1 p 2 T 


123 Ty * 110 2 51 rr ; 


| (4) The. recovery was fied 3 in the ſpecial | 8 upon; A We ſearch of all the former 
verdict at full length. When it came on für precedents of ſpecial” verdiets ho inſtance 
argument, Lord Kenyon /zſked, if it N could be found in which a recovery was dot 
not have been ſufficient to ſtate the legal ef- | ſet forth at length, and for that reaſon it 
fect of it; the ccunſel on both ſides zbſwer⸗- way not rhooght prudeot ot ſaſe rb Rate it 
ed het þ has been their with ſo to ſtate it, Vorherwiſe f in ine preſent caſG. 1 8 
0 | by | 


IN TIE. ITI. TIE III YEAR OF F GEORGE II. 


0 tetths er Humbör of; yeats teterminable: upon one tive or Hhies: 
n. n reverl or. Nd: of ſuch part anch parts and: 
M manors tat and 
crafted for a6 "ry Ae FY Fee leaſe or leafes demiſe 
or grants there be reſerved payable early during the term dc. ſo 
much rent as is no reſerved ot paid for the ſame or more or a pro- 
portionable part decy j with a power to John N. to revokè the uſes 
of the laſt⸗mentionei ãndenture and declare new uſes. FJobn M. th 
younger had no ilfue maſe by Ann Burber but Ann his c 
born the” 14th A 
deed poll the 1 
power reſerved, and made an appointment to himſelf in fee. By 
indetittires' of leaſe and releaſe of the th and mth February, 1745 
the ſaid Jh N. conveyed the ſame eſtates to truſtees to the uſe of 
himſelf for life, remaindet to truſtees to preſerve 8&r; remainder 
to his firſt” and other ſoils Tucteſſively in tail- male, remainder to his 
daughter Ann W. for life, remalnder to William ſon of William N. 
brother of the ſaid Fobn W. deceaſed father of the ſaid Jobn M. 


pril 1751. On 4th February 154 She n 6 8 
s of the laſt⸗ mentioned indenture by virtue of the 


1 8 
717 


1798. 


Dor dem. 
WIN DRAM 
againſt 


OO ag. 


deceaſed in tail male, remainder to Maudbam Vn another ſon of 


William . deceaſed in tail male, with divers remainders to other 

male branebes of the Myndbumt in tail male; with remainder to 
his on right heirs. It which was contained the following power 
(on which the Abeſtion aroſe), bat the aid John W. Party 
thereto and the aid Ant n W. the Aoughttr as they ſhould reſpettiorly be 
in poſſeſſion bf the aid” matlors landi t. limited io him un them 
reſpeftively "for T It - as aforeſaid by any deed in woriting under his ber 
or their band and ſcult for fach fine or other conſiderations A* 10 him 
her or thent mi ight feem meet to make any leaſe and gf 
court-roll to any perſon” 0 or pet ſons for one 1200 or three liver, or for. 


me by copy-of = 


any term of ybarr determinable upon one two'or three libts in poſſeſſion 


reverſion or reminder of fuch part and parts and ſo mich only f the 
aid manors land. He. at avert then demifed or granted for any ſuch 


time; fo" as upon ſuch leaſe or grant there be reſerved payable yearly, 
during the term fo much rent ds was then reſerved or paid for tbe ame 


or more, or a pro portionablepart Sc anything contained to 1ht contrary 
thereof in anyeſe notwith}anding ; ulſo to let any other part of the ſaid 


premiſes on rack rent leaſes for twenty-one years or under. Before 


and at the time of the deed. of 1714.and from thence yatil.at and 
after the deed of 1 745" divers parts of the premiſes fertled were on 


leaſes for i ninety: nine years determinable. on three; lives. at the moſt, . 


all th 1 for whoſe lives ſuch leaſes were made being alive at 


7* e the 


- CASES IN TRINITY TERM 


4708. che time of granting the ſame, which were from time to doe 
333 renewed until the death of Aun W. Wadbam W. the leſſee the 
Wrubuan fon of Sir Wadbam married Sarah Hurſt, and had iſſue by her Henry 
n W. born 12th September 1709, and died the 19th February 1736 
% leaving Sarub his widow and Henry his eldeſt ſon him ſurviving, 
Sarah died the 1 5th April 1758, and Henry died 6th Ofober 1788. 

George M. (the other leſſee) another of the ſons of Sir Wadban, 


married Katherine Afbley, by whom he had iſſue Wadbam W. born 
iſt January 1700, and died in 1746, leaving Katherine his widow 
and Wadbam his eldeſt ſon him ſurviving. Katherine died 4th April 
1552; and Wadbam died 22d September 1783. The premiſes in 
queſtion were held under the leaſe of 1667 till the death of the ſaid 
Wadham W. At the time of making the indentures of leaſe and re- 
leaſe of the Itch and 14th January 1714 till after the making of 
the indentures of the 6th and th February 1745 divers parts of the 
lands therein compriſed were held by leaſes for ninety-nine years 
| determinable on three lives; other parts by the ſaid indenture 
granted by the ſaid Sir Wadbam, and by fimilar deeds to other of 
his younger children; and other parts by rack-rent leaſes; the 
relative: value of each being four parts in ſeven during ſuch time 
held by teafes for ninety-nine years determinable on three lives, 
two other parts by leaſes granted by Sir Nadbam to his younger 
children, and the other remaining part by leaſes at rack- rent. 
FJobn W. the ſettlor of 1745 died on 27th December 1750 leaving 
Ann W. his only child, and Ann became ſeiſed for life, remainder 
to William W. in tail male. The ſaid William W. died 29th Decem- 
ber 1762 ſeiſed of ſuch remainder, which deſcended to i lam N. 
his ſon and heir; he died 12th September 1786, and the remainder 
of which he was fo ſeiſed deſcended to William M. the leſſor of 
the plaintiff his eldeſt ſon in tail male. Ann W. on iſt May 1751 
married J. E. Arundel whereby he became ſeiſed of the premiſes 
in right of his wife for her life; and being ſo ſeiſed on 6th Febru- 
ery 1773 leaſed the premiſes in queſtion : to C. P. by indenture ex- 
ecuted by him and Ann his wife to hold the ſame for ninety- nine 
years if J. E. Arundel and J Z. A. his ſon . ſhould ſo long live, to 
eommence on the death of ] . eldeſt ſow of George one of 
the ſons of Sir Wadbam, reddendum 09 E. Arundel and Ann bis 
wife and the perſon to whom the revetfion ſhould belong 205. at 
Lady-day and Micbaelmareuih, with a proviſo for re-entry if the 
rent were nbt paid and there'wert ho ſufficient diſtreſs. On the 


death of Waihaw the on ww George, C. . e and was pol- 
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ſeſſed of das premiſes 18 queſtion And on 2th — 1783 T1798. 
5. E. A. and Anm his wife leaſed the ſame premiſes to the ſaid 883 
EN for-niney-tine years if Thomas Raymond\ Arundel their ſon Wo an 
ſhould' fe ng tive," té commence from che deaths of the: ſaid u 
J. Z. Xe "the father and L. A. the ſon, with the ſume tedden- 

dumm as laſt mentioned: Fo E. AH. the futher and . K A. and 

7. R. H. the ſohs ar living. Ani Arundel died 6th April 1795 

on WHOfe death the leſfor of the plaitiff as heir male of the body 

of Witt . (his father and grandfather being dend) betame 

ſeiſed of the premiſes and We the _ . nee 
emered and was ouſted & bg. motions 

Ten for the leſſor of the un een 1 whether 

that part of the eſtate compriſed in che leaſe: granted by Sit 
Nadbam M. in 166) to his younger children is within. the leaſing 

power of the deed of 1745. Nothing will turn upon the nature 

or deſeription of the property, as there is ſufficient: of every kind 

to anſwer the deſeription of it in that ſettlement. without ne- 

ceſſarily including the premiſes in queſtion. The power of 

leaſing reſerved by the deed of 1745 is that the ſettlor and Aun 

his daughter might have a power reſpectively, as they were ia 

poſſeſſion of the eſtate; to leaſe for one 1200 or three lives, or for 

any term of; years” determinable upon one tum or three lives, in pg 

ſeſſion reverſton or remainder, ſuch part and parts and ſo much only 

of the;ſaid lands c. as were then demiſed for any Juch time; ſo av 

there be reſerved the ſame yearly. rent &c. At that time the pre- 

miſes in queſtion were out upon leaſe granted by Sir Yadbam in 

1667 to his younger children; and it therefore becomes material 

to conſider the operation of that leaſe, whether it comes within 
the deſtctiption of the power reſerved in 1745, i. e. whether that 

can be called a leaſe for one #200 ar three lives, or for any term of 

years. determinable. on one two or three lives Ac. Firſt, it is ob- 

ſervable that the intereſt thereby. granted was for che | advange- 

ment of children, and was revocable by the grantor, and; there- 

fore does not fall within the common meaning of the word leaſe. 
Next, it was granted for more than three lives; for it Was at that 

time held during the lives of Sarah. the widow: of Wadham N. 5 

Henry his fon, and George the ſon of Six madig; beſides which 

there were then two other lives Which were entitled 0 of be + 
under the) leaſe, viz. Katherine, the vids of George (in cate, the 
ſurvived her huſband) and Wadbam his fon. When (George, died 
the year following there were.ftill four lives ſubliting-upon which 

Vo, VII. We | the 
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Dot dem. 
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againſt 
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\ CASES IN TRINITY TERM 


the eſtate was in fact held; namely, the two widows and the two 
ſons of the firſt grantees. Beſides which, at the time of the ſet · 
tlement in 1745 there was a poſſibility that George might have 
been left a widower, . and might have married again and had other 
children, and all theſe might alſo have come in under the leaſe, 
It. could not therefore be ſaid that the eſtate was holden upon any 
deſinite number of lives, and certainly was not conſined to three 
lives at the time. Neither was it confined to co- exiſling lives; 
in which reſpect allo it differs from leaſes for one two or three lives 
generally ſo called. Leaſes of that deſcription are always taken to 


mean leaſes for three certain lives in being, which are conſequently 


| running out at the ſame time, and are conſidered as equivalent in 


point of intereſt to leaſes for twenty-one years abſolute; and 
this is a common mode of leaſing in ſome parts of the kingdom, 
particularly in the Weſt, where this eſtate lies. In Szow v. Cut- 
ler (a) it was ſaid by Sir Madbam Wyndham Juſtice himſelf, thac 


under a power to leaſe for one two three lives the grantee could 
not make a leaſe for the life of a perſon not then in eſſe. It is fur- 
ther obſervable that the power of leaſing teſerved to, Ann Myndham 
the daughter of the ſettlor was not confined to perſons of her own 
| family, but ſhe might have granted this eſtate, if at all, for the life 
of a Arranger, which could not have been the intent of the ſettlor, 
whoſe partiality for the male branches of his family . was ſo ſtrong 
as to induce him to diſinherit the iſſue of his only daughter. N 


Dampier contra,—lt 1 is material to conſider the Kunndog⸗ of the 


$4. % 2 


made, in order to ſhew the meaning. Fe) the ue in reſerving the 
power of leaſing i in the deed of 1745. The ſettlement of 1714 


was made upon the marriage of Fohn Wyndham the younger and in 


N contemplation of his, having male iſſue. There the power of 


. leaſing was granted | in the ſame terms as in the deed of 1745, and 


it was neceſſary to make an expreſs exception out of that power of 
the lands in queſtion | which had heen demiſed by Sir Wadhan.; 
which ſhews that the parties, one of whom Jobn Wyndham the 
younger was the ſertlor | in the deed of 1 745, conſidered that the 


®j 4 £$ 


not been, particularly. n At the time . of the ſettlement of 


1745 the Gruation of the famil ily, was materially, : altered, Jobn 


1447 1110 


Mpudbam was then near. 70 years C old, having only. one daughter 
| and vo probabiliey of LD, other children. And. though. it muſt be 


rd 
(a) Sir F. 0 Rey 169 
2 8 Nd preſumed 


N THE THIRTY-EIGHTH YEAR! OF GEORGE II vt 


preſumed that he had a firong partiality for the male line of his 1798. 
family by giving them the bulk of his eſtate, yet it may as fairly Lee r 
be preſumed that he conſidered his daughter's children in the light Wr 55 42 
of younger children of the family; and therefore it was natural i . 
that he ſhould enable her to make the {ame proviſion for them as 
had been before made for younger children by Sir Madham. Ac- 
cordingly the power of leaſing is given to his daughter in the 
{ame terms as is contained in the ſettlement of 1714, but omitting 
the exception of the lands demiſed by Sir Wadham. This difference 
in the two ſettlements, ariſing out of the different ſituations of his 
family at the reſpective times, is the ſtrongeſt indication that he 
intended to give his daughter the power of leaſing the premiſes in 
queſtion. Then the words of the power are ſufficient to carry 
that intent into effect. It is not conſined to lands which had been 
uſually demiſed, but to all lands which were then demiſed or granted 
for one two or three lives or for g years determinable on one two or 
three lives. This deſcription does in terms include the lands in 
queſtion 3 for they were demiſed for 99 years determinable on 
lives never exceeding three. at one and the ſame time though 
not concurrent. The cafe of Snow v. Cutler (a) only ſhews that 
Mrs. Ann Arundel had not the power of granting ſuch a leaſe as 
Sir Wadham had done: but it is not neceſſary to contend that ſhe 
had; for Sir Mudbam being ſeiſed in fee had the power of diſpoſ- 
ing of the whole: it is ſufficient for this purpoſe that ſhe had the 
power of leaſing for three co-exiſting lives. _ 
Lens in reply. —No ſtreſs ought to be laid upon the omiſſion of 
the exception in the power of leaſing granted by the deed of 1745, 
which was unneceſſarily inſerted in that of 1714. If parties in one 
inſtrument declare that which was not neceſſary to be declared, the 
omiſſion of it in another where | it was equally unneceſſary. cannot 
furniſh any inference of a change of intent: for if that were really 
the caſe, it would be more natural and eaſy to declare ſuch, change 
of intent in plain words. Beſides, no fair argument of intent 
can be drawn from the change of language in two different inſtru- 
ments having no reference to each other, though made between 
7 ſome of the ſame parties. The former deed is not even evidence 
of the intention of the parties to the deed of 1745. As tothe 
alteration in the ſituation of the family requiring a different arrange- 
ment of the Property, that was ſufficiently provided for by giving os 
Mrs. Ann Arundel an eſtate for life which he would not have taken 
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1798. 


Dos dem. 


WVINDUHAM 


againſt 
HaLcomBe. 


: priſed in the proviſion made by Sir M. Wyndbam for his children, 
the -queſtion. comes to this, whether the leaſe granted by Sir 
N Wyndbam were for one two or three lives or for any term de- 


only an eſtate for life is limited to his only child, ſhews the ſettlor's 


only be determinable on the failure of five and afterwards of four 


leaſe as Sir Wadham had before done; becauſe unleſs the leaſe 
granted by Sir Wadham can be deemed * a leaſe for 99 years 


therefore the argument can be carried to the Full 2 it muſt 


ven to ſupport by argument that Mrs. Arundel had power to make 


fit of his children, otherwiſe judgment muſt be given for the plain- 


are held on lives, and to grant leaſes at rack-rent of ſuch parts as 
are let at rack-rent. Perhaps the power of leaſing inſerted in the 


depend altogether on the power given in the deed of 1745; the 


CASES IN TRINITY TERM 


ander the former ſettlement. But this very ſettlement, "OY 


preference for the male over the female branch of his family. Nei. 
ther does the power of leaſing in the deed of 1745 extend over 
this eſtate in the terms of it: the leaſe of it granted by Sir Mad. 
ham was not in effect a leaſe for three lives; for at the time it could 


lives. And the defendant's argument cannot ſtop ſhort of main- 
taining that if the lands in queſtion were within the leaſing power 
granted to Mrs. Ann Arundel ſhe might have granted ſuch another 


determinable upon one two or three lives, there can be no pre- 
tence for the defendant's claim at all: and if it can, then a leaſe 
granted in the ſame terms would be within that power. Unleſs 


fail altogether. 
Lord KENyoON Ch. J. I think that the defendant) $ counſel is tri 


the ſame kind of leaſe that Sir Y. Wyndham granted for the bene- 


uff. In family ſettlements, ſuch as that made in 1745, it is uſual 
to give a power of leaſing upon lives ſuch parts of the eſtate as 


deed of 1745 was ſuggeſted by the conveyancer, who in all pro- 
bability did not know that Sir . Wyndham had in the laſt cen- 
tury demiſed part of this eſtate in the manner ſtated in the ſpecial 
verdict. The execution of the power by Mrs. Arundel muſt 


intention of the parties in that deed cannot be collected from the 
contents of the deed made in 1714. By the deed of 1745 ſhe 
had the power to leaſe © for one two or three lives or for any 
term of years determinable upon one two or three lives ſuch parts 
of the eftate as were then demiſed for any ſuch time, that is, for 
one two or three lives or for any term of years determinable on 
one two or three lives. The leaſe to the defendant having been 
granted by Mrs. Arzndel of fuch parts of the eſtate as were com- 


>. | pending 


IN THE THIRTY-EFIGHTH YEAR OF GEORGE III. 
pending on one two or three lives. Now what is meant by a leaſe 
determinable on one two or three lives? The lives muſt be con- 
current; the candles muſt be all burning at the ſame time. But 
that was not the caſe with reſpe& to the leaſe granted by Sir 
W. Wyndham ; for that was determinable on the lives of his ſon 
adbam, any widow left by that ſon, his eldeſt ſon or eldeſt 
daughter, and alſo on the lives of his own ſon George, and of his 
widow, -and eldeſt ſon aͤr daughter. That certainly was not a 
leaſe determinable on one two or three lives; for when one died, 
another was to ſpring up in his room; fo that there might have 
been twelve lives on which the leaſe was to determine. If this 
' were a leaſe depending on one two or three lives, they would be 
capable of deſignation : I would then aſk what are the lives ? But 
they were not then known, or in eſſe. Iam therefore clearly of 
opinion that the power of leaſing given to Mrs. Arundel in the 
deed of 1745 was a power adapted to the ordinary courſe of ſet- 
tlements, and did not enahle her to demiſe the lands leaſed by Sir 
M. Wyndham in 1677 to his children, which were not leaſed for 
one two or three lives or for any number of years determinable 
on one two or three lives, but for a longer duration for ſeveral 
lives. 15 „ by wo: 

ASHHURST J. declared himſelf of the ſame opinion. 

GROSE J. The leaſe made by Sir W. Wyndham. was a pro- 
viſion not only for two of his ſons but alſo for their widows and 
their eldeſt ſons or eldeſt daughters. But the power of leaſing 
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Dos dem. 


WVNDRAM 


againſt 


HALcousz. 


given in the deed of 1745 was only meant to extend to leaſes ſuch 


as are uſually granted in the weſt of England for three lives, 
where all the lives are certain and co- exiſting. The old leaſe in 
1677 was rather in the nature of a family ſettlement than of a leaſe 
in the common acceptation of the word. 

LAWRENCE J. of the ſame opinion. 


VV "es for the Plaintiff. 
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© CASES m TRINITY TERM 


'The KING againſt F. CaLvaR T. 


The foot- 
guards may 
be billeted 

all over the 
kingdom as 
well as the 
other troops. 


HIS was a; conviction under the mutiny act (a) againſt the de. 
fendant, a livery ſtable keeper in the pariſh of St. Pancras 
1n the county of Middle ger, for refuſing to receive and provide the 
neceſſaries mentioned in the act of parliament for V. Windmill a 
ſoldier in the firſt regiment of foot-guards, who had been quartered 
and billeted upon him. The defendant, before the magiſtrate who 
convicted him, admitted his refuſal &c. but contended that he was 
not bound by law to receive or victual Windmill, becauſe he alleged 
and offered to, prove that certain .other pariſhes lay between the 
pariſh of St. Pancras and the city and liberties of We eftminſter, and 
that no part of the pariſh of St. Panrras is contiguous or adjoining 
to the city or liberties of Weſtminſter : but the magiſtrate, thinking 
that the defence was no ) juſtification to the defendant, convicted him 
in 405. 
Abbott in ſupport of the conviction (3). The ziſt ſection of the 
act gives a general power to conſtables &c. of quartering the army 
in inns livery ſtables ale-houſes &c. in any part of England. If 


(a) The 37 Geo. 3. c. 33-/. 31. (after re- | liberties of Wiftminſter and places adjacent 
_ Citing that it was declared by the petition (except the city of London); and when any 
of rights that the people of the land are | order ſhall :Tue for the quartering or billet- 
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ful for the high conſtables petty conſtables | 


not by the laws to be burdened with the 


fojourning of ſoldiers againſt their wills,“ 


but that at this time and during the conti- 
nuance of the act there is and may be 


occaſion for the marching and quartering 


of regiments troops and companies in ſeve- 
ral parts of this kingdom“) enacts that it 
ſhall be lawful to and for the conſtables 


tithingmen headboroughs and other chief 
officers and magiſtrates of cities towns and 


villages and other places within Exgl/and &c. 


officers and ſoldiers in his Majeſty's ſervice 
in inns livery ſtables alehouſes &c. &c. 
The 3 3d /e8. enacts that * it ſhall be law- 


headboroughs and tithingmen within the 


city and liberties of Weſiminſter and places 


foot- guards in ſuch houſes only as by this 
aQ are limited in and about the ſaid city and 


be taken to the form of the con viction. 


ing of any officers or ſoldiers within the ſaid 


city and liberties ef Yefrinfler and places 
adjacent the high conſtable ſhall deliver out 
precepts to 'the ſeveral petty conſtables 
head boroughs or tithingmen of each pariſh 
ward hamlet and diſtrict within their reſpee- 
tive diviſions to billet and quarter ſuch offi- 
cers and ſoldiers of his Mzjeſty's regiments 
of foot-guards on ſuch houſes only as by the 


act is limited within his reſpective pariſh 


hamlet or diſtrict &. By /e@. 40. it is 


and in their default or abſence for any one enacted that if any victualler or any other 


-Juſtice of the peace to quarter and billet the 


perſon liable to have any officer or ſoldier 
billeted or quartered upon him ſhall refuſe 
to receive or victual ſuch officer or ſoldier ſo 
quartered upon him, or ſhall refuſe to fur- 
niſh or allow according to the act the ſe- 
veral things thereinafter directed &c. and 
ſhall be thereof convicted before one or more 


2 | juſtices of the peace &c. he ſhall forfeit a 
.agjacent to billet and quarter the officers | 


and ſoldiers of his Majeſty's regiments of 


ſum of money not exceeding 5 7. nor leſs 
than 40s. 


(5) It was agreed that no objection ſhould 


the 


IN (THE THIRTY-EIGHTH YEAR OF GEORGE III. 


abs act had ſtopped there, no doubt the guards might have been 


quartered on the defendant. The 33d ſection, which provides 
particularly for the billeting of the guards, was not intended to re- 


ſtrain the former proviſion, but merely to regulate the quartering 
of them in and about Męſiminſier, by placing 4t under the control 
of the high conftable-of the city and liberties. For this purpoſe it 
gives authority to the high conſtables petty conſtables headboroughs 
and tithingmen within the city and 'liberties of Męſtminſter and 
places aqjacent to billet &. The 34th ſection -uſes the term parts 
adjacent as ſynonimous. There is nothing in the general intent 
nor in the wording of the act to limit the meaning of the words 
places or parts adjacent to the , Pariſhes contiguous or adjoining to 
the city or liberties of We eltminſler, as contended for by the defend- 
ant. The defendant's plea ſhould have gone farther and ſtated 
that St. Pancras was not part of any place adjacent to MWeſtminſler; 
for“ place” in this act of parliament has a larger {ignification than 


' pariſh, 


have more extenſive juriſdiction than parochial officers. 


The officers, to whom the duty is committed, are ſuch-as 
The firſt 


named are high conſtables in the plural number, which, as Wefſt- 
minſter has only one high conſtable, muſt be intended of the high 


conſtables of the adjacent hundreds. 


Then the 33d-clauſe-goes on 


to except the city of London generally, which was nugatory if by 
places adjacent pariſhes only were intended; for moſt of the pariſies 
in the city of London are not contiguous to the city or liberties of 


He alſo referred to Jones v Walker, Cotoper 624. 


quartering them in 


5 


Meſiminſter. It ſhews therefore the meaning of the Legiſlature that 
without this general exception the whole of the city of London 
might have been included under the deſcription of places adjacent. 


H. Blackſlone contri. The 31ſt ſection, however it might have 
included the guards if no further proviſion had been made, i is yet 
reſtrained in that reſpe& by the particular proviſion. made for 
e 33d ſection. The words © places adjacent” 
in that clauſe muſt be taken to mean Places contiguous or adjoin= 


pariſh 


725 
1798. 

— nroems 
The King 


againſt 


: F, CA. 


VaRT, 


ing to, otherwiſe there can be no limit to the ſenſe of them; 
and if they be ſo reſtrained there is no legal diviſion ſo appli- 
cable as pariſhes, which is the largeſt deſcription made uſe of 
in the ſubſequent part of the ſame clauſe, where the high con- 
ſtable is directed to iſſue his precepts to the petty conſtables &c. 
It would have been abſurd to have mentioned pariſhes and hamlets, 
if places meant a larger deſcription ; : and here it appears that the 
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„ | Cuts IN TRINITY TERM = 
1 798. pariſh of St. Pancras does not adjoin che city or liberties of Weftmin. 


1 ier. Whether one diſtrict be adjacent or adjoining to another is a 
ow matter of fact, and fuch a deſcription cannot be ſatisfied unleſs 
var. there be an immediate contiguity.: per Gould Juſtice 1 in Rouſe v. 
Bardin, 1 H. Blac. 354. 80 in pleading abuttals in treſpaſs, if 
one cloſe were laid to be adjacent to another, the plea would not be 
ſuſtained by ſhe wing it was next but one. | 
Lord Kenyon Ch. J. I have no doubt what was the meaning 
of the Legiflature in this act of parliament, though perhaps it is 
not ſo accurately penned as it might have been. I cannot but 
think that the inquiry, which has been made into the Preciſe 
meaning of the word adjacent, is wholly immaterial. By the 
31ſt ſection all the army, including the guards as well as 
other troops, were to be quartered in the manner there 
mentioned: and there 1s nothing 1n the ſubſequent part of 
the act which confines the quartering of the guards to the city or 
liberties of Wefminfter or any other n places. But the re- 
ſult of it is that if they be quartered in Męſiminſter and the places 
adjacent they ſhall be quartered in ſuch houſes only as by the act is 
limited, of which deſcription the defendant's houſe is one. The 
general view of the act was to preſerve as much as was poſſible 
from the nature of the thing the control of the. civil over the mili- 
tary power; and therefore it committed the quartering of troops 
to the regulation and government of civil officers, amongſt others 
it names the high conſtables, whoſe juriſdiction it is wen known 
extends over the whole hundred. 4 
ASHHURST J. declared himſelf of the ſame opinion. 
GRosE J. The 33d clauſe only preſcribes the manner in which 
1 the billeting is to be made. If the guards are quartered in the city 
0 or liberties of MWeftminſter and places adjacent, the billeting is to be 
= made in the particular manner there deſcribed. If they are quar- 
tered elſewhere, the billeting is to be according to the manner pre- 
ſcribed by the general clauſe. 
| LAWRENCE J. of the ſame opinion. 
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Conviction affirmed. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE II. 
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Las Courrns againf Hicke and Another. 
A before lee u. Hang, 437. 


T was an action of treſpaſs for meſne profits. The firſt count 
in the declaration ſtatéd the entry and expulſion on the 2 5th 
of March 1794; the ſecond was exactly ſimilar to the firſt, P 
that it ſtated the entry and expulſion on the 3d of June 1797. 
To the firſt count the defendant pleaded the general iſſue; on the 
ſecond he ſuffered judgment to go by default. The venite was 
awarded as well to . the iſſue gs on che firſt: count as to aſſeſs 
damages on the laſt." 

On the trial before Heath Jp at the laſt allizes at Gloucefer, the 
Jury found the value of the meſne profits from the 25th of March 
1794 to the 2d of June 1797 to be 1025 J. 157., and the value 
of the meſne profits from the 2d of June to the zoth of Fanuary 
1798 to be 2120. 25, and the coſts of the writ of poſſeſſion 
81. 125. And a ſpecial caſe was reſerved. for the opinion of 
this Court. 155 | 
Thomas Compere the younger being by virtue of a | Tetlement 
made in the year 1715 ſeiſed of the premiſes mentioned in the 
declaration for his lite, with remainder to his firſt and other ſons 
in tail male, remainder to bis brother Anthony Compere for life, 
remainder to his firſt and other ſons. in tail male, remainder to 
| the heirs of the body of the ſaid Thomas Compere, remainder to 
the heirs general of the faid Thomas Compere, on the 24th July 1737 
made his will of this date and thereby deviſed the ſame (with 
other eſtates of which he was ſeiſed in fee) on failure of iſſue of his 


brother Autbony Compere for life, remainder to truſtees to pre- 
ſerve contingent remainders; remainder to the firſt and other 
ſons of his body ſucceſſively i in tail male, with divers remainders 


fore ſuch 


the plaintiff 
. treſpaſs 
. vered by the 


ſecond count, 
he is not en- 


body unto his father Anthony Compere for life, remainder to his 


for life, and in tail, that never took effect and are not neceſſary 


72 


2 


Friday, © 
June 22d. 


An actual 
entry is ne- 
ceſſary to 


avoid a fine; 


and the party 
ſo avoiding it 
cannot lay 
his demiſe in 
an ejectment 
or recover 
the meſne 
profits that 
accrued be- 


entry. 

If a declara- 
tion in treſ- 

paſs contain 
two counts, 

and the de- 
fendant 


plead to one 
and ſuffer 


judgment by 


default on 


another, and 


on the trial 
of the firſt 


only prove 
one act of 


which is co- 


titled to a 
verdict on 
the firſt 
count. 
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to be noted in this caſe; remainder to the firſt ſon of the body of 
bis couſin Thomas Compere late of Market Harbro' deceaſed for 
life; remainder to the ſaid truſtees and their heirs in manner 
aforalifa' remainder to the firſt and other ſons of his body in tail 
male in manner aforeſaid ; remainder to the ſecond ſon of the body : 
of the ſaid Thomas Compere deceaſed for life, remainder to the ſaid 
truſtees and their heirs in manner aforeſaid ; remainder to the firſt 
and other ſons of his body ſucceſſively i in tail male; remainder to his 
Vor. VII. e own 
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WITT IN TRINITY TERM. 


— right heirs for ever. "The 26fidtor T. Faber Compere the 
younger died without iſſue on the 5th of May 1739. And upon 
his death his brother Anthony Compere entered into. poſſeſſion 
.of the ſaid premiſes and-continued in poſſeſſion thereof until his 
death on the 11th of OH r 1964. By indentures of leaſe and 
releaſe af the loth and 11th of March 1739-49, the releaſe made 
between the faid Anthony Compere (teſtator's brother) and Charles 
Bl ett of the one part and George Haſlam of the other part, in con- 


: ſideration of 260. to the ſaid Charles Blifett by the ſaid George 


Haſlam paid (which ſaid ſum of 260/. was thereby declared to be 
the proper money of the ſaid Anthony Compere) and of 55. to the 
ſaid Anthony Compere, they the ſaid Charles Bliffett and Anthony 


Compere did grant bargain ſell alien remiſe releaſe and confirm 
unto the ſaid George Haſlam and to his heirs the {aid premiſes, 


to hold to the ſaid George Haſlam his heirs and aſſigns for 


ever, in truſt nevertheleſs to the only proper uſe and behoof 
of the ſaid Antbony Compere his heirs and aſſigus for ever; with a 
covenant from the ſaid Charles Blifſett and Anthony Compere to levy 


a fine ſur conuſance de droit come ceo &c., the uſe of which was 


thereby declared to enure to the ſaid Anthony Compere his heirs 


and aſſigns for ever. In the Michaelmas Term 14 Geo. 2. a fine 


was levied accordingly of the ſaid premiſes with proclamations be 


tween the ſaid George Ha aflam plaintiff and the ſaid Anthony Compere 
and Charles Blifſett deforciants. Anthony Compere father of the faid 
Thomas Compere the younger died 24th May 1743. By inden- 
ture of the 5th of March 1760 Anthony Compere of Market Harbro' 


firſt ſon of the ſaid Thomas Compere late of Market Harbro 


deceaſed and a deviſee named in the ſaid will of Thomas Compere 
the younger in conſideration of 5ool. to him then paid by the 
ſaid Arthony Cumpere the brother, and of an annuity of 20. to be 


paid to him when the ſaid eſtates ſhould fall into poſſeſſion of the 


aſſigns of the ſaid Anthony Campers the brother, did grant bargain 


and ſell his eftate for life in remainder in the Aaid premiſes 


linter alia) unto the ſaid Anthony Compere the brother his heirs 


and aſſigns. The ſaid Anthony Compere the brother by his will 


of the 28th of July 1760 deviſed the ſame premiſes {inter alia) 


to truſtees and their bak in truſt to permit his grand-nephew 
Thomas Blizard to take the rents and profits during his natural 
life, remainder in truſt to permit his niece Mary Compere now 
the defendant Mary Hicks to take the rents during her life, with 
remainders over. The ſaid Anibony Compere the brother died 3 
bachelor the 11th of Oclober 1764 without revoking or altering 

8 1 


IN THE THIRTY-EIGHTH YEAR OF GEORGE Ii. 

his ſaid will. The fad Thomar Blizard having attained twenty= 1798. 
one entered into poſſeſſion of the ſaid premiſes deviſed by the e 
will of Anthony Compere, and continued therein until the 28th prod 5 
day of Auguft 1784, when he died a bachelor. Upon the dean 
of the ſaid Thomas Blizard the ſaid defendant Mary Hicks (for- 

merly Mary Compere) entered into poſſeſſion of the ſaid premiſes. 

The ſaid Anthony Compere of Market Harbro died the 19th of 

March 1794, leaving the plaintiff Lee Compere his eldeft ſon. | 

On the 2d of June 1797 the plaintiff Lee Compere made an actual 

entry into the premiſes. for the purpoſe of avoiding the fine 

levied by the ſaid Anthony Compere the brother in Michaelmas 

Term 14th George 2d, and immediately afterwards brought an 
ejectment in the Court of King's Bench for recovery thereof, 
in which the ſaid Mary Hicks and her tenant William Rogers 

were defendants; the declaration in the action of ejectment con- 

tained two counts, in one of which the demiſe was laid on the 3d 


of June 179 7, and in the other on the 2 5th day of March 1794. 
The ei jectment was tried at the aſlizes held at Glouceſter 1 in the 
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which hots * direction of the Court (a) v was entered on 
| that count only in which the demiſe was laid on the 3d of Fane 
1797; final judgment was ſigned and a writ of poſſeſſion ex- 
ecuted. Whereupon this action was brought for the recovery 
of the meſne profits. The queſtions intended to be ſubmitted to the 
Court are; firſt, whether the fine levied by Anthony Compere had 
any operation ? If it had, ſecondly, whether the plaintiff having 
made an aCtual entry to avoid the fine is not entitled to the meſne 
profits before the actual entry made by him? and ſuppoſing him 
not to be ſo entitled, then, thirdly, whether the value of the meſne 
profits from the 2d day of June 1797 and the coſts of the writ 
of poſſeſſion or either of them can be recovered on the firſt count 
of the declaration to which the defendants pleaded not guilty, or 
ought to be aſſeſſed as damages on the laſt count upon which 
judgment was ſuffered by default? The verdict is to be entered 
up on the facts ſtated in ſuch manner as the Court ſhall think 
the plaintiff might have entered it up on the trial. 
It was admitted that the fine levied by Anthony Compere was not 
void, and that it was neceſſary for Lee Compere to make an actual 
entry to avoid it. | 


{a) Vid. Doe d. Compere v. Hicks, Supe 433. 
Leycgſter 
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„ for the plaintiff. "Firſt the plaintiff ae to SY | 
meſne profits for the whole time ever ſince his title Accrued, 
Suppoſing there had been no fine in this caſe, the defendant who 
continued in poſſeſſion ſubſequent to the time when the plaintiff s ; 
title accrued (which was on the death of Anthony Compere of 
M. H.) would have been a tenant at ſufferance; and though the 
plaintiff until entry could not have maintained treſpaſs, yet when 
he had made an entry he might have brought either treſpaſs or 
ejectment, and after the writ of poſſeſſion. executed or after a con- 
feſſion of leaſe entry and ouſter he might have recovered the 
meſne profits from the time when his title firſt accrued. Then 
the cireumſtance of the fine having been levied i in this caſe cannot 
make any difference; for though an aCtual entry. was neceſſary 1 in 
order to avoid it, when that entry was made, which has the ſame 
effect as the confeſſion of leaſe entry and ouſter, it has relation 
back to the time when the title acerued. Per Curiam. Con- 
feſſion of leaſe entry and ouſter will not enable the party to re- 
cover the meſne profits: the plaintiff muſt have a writ of poſſeſ- 
ſion; and then the entry under the writ will be referred to the 


time of the title. Aſlin v. Parkin, 2 Burr. 66 5. But by whatever 3 


means the entry is made, when it is made the party may recover 
the meſne profits from the time when the title firſt accrued. A 
fine does not take away any right or convey any right; it is ſimply 
an acknowledgment by the conuſor that he has conveyed. his 
eſtate to ſome perſon. The ſtat. 4 Hen. 7, c. 24, after enacking 
that fines ſhall conclude ſtrangers as well as parties and privies, 
adds a ſaving clauſe to every perſon and perſons and their heirs, 
other than the parties in the fine, of their right title claim and in- 
tereſt 6c; ſo that they purſue their title claim or intereſt &c 
by way of action or lawful entry within five years next after 


the ſaid proclamations &c.” This therefore is a condition on 


which the right to a party is reſerved, and when the condition i is 


performed it has the ſame effect as if no fine at all had been 


levied. If it be ſaid that a plaintiff 1 in ſuch.a. caſe ought not to 
recover the meſne profits that accrued before the entry made to 


avoid the fine on the ground of laches in the plaintiff, it may be 


anſwered that there are many caſes in which no laches can be 1 im- 


puted to the party, of whoſe intereſt a fine has been levied, for not 


making an entry immediately after the fine, e. g. thoſe of femes 
coverts and infants. And though in Berrington v. Parkburf (a) it | 


6) 2 Str. 1086. and Andr. 105. 
3 | "Wo was 


CR IT 
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Was hblden chat the leſſor of the plaintiff who was obliged to 1798. 
make an actual entry in order to avoid a fine could not recover 
in ejectment on a demiſe laid before the entry, there is no reafony* 3 7 
why a Plaintiff ſhould not recover the meſne profits before = nd 
entry. And a court of equity will decree the plaintiff the 

whole of the meſne profits from the time when his title accrued. 
Dormer v. Forteſcue, 3 All. 124. Beſides on the words of the 
ſtat. 6 An. c. 19. /. F. the plaintiff may recover the whole. That 
ſtatute enacts chat every perſon, who as guardian or truſtee for 
any infant &c. and every other perſon having any eſtate deter- 
minable upon any life, who after the determination of ſuch par- 
ticular eſtate or intereſt without the conſent of the next in 
remainder ſhall hold over and continue. in poſſeſſion of any 
lands &c, ſhall be adjudged to be treſpaſſors, and the perſon who 
ſhall be entitled to ſuch lands &c ſhall and may recover in 
damages againſt the perſon ſo holding over “ the full value of 
the profits received during ſuch wrongful poſſeſſion.“ But, 
ſecondly, even if the plaintiff be not entitled to the meſne pro- 
fits for the whole time but only to thoſe that have accrued 
ſince his entry, he may recover them under the firſt count of the 
declaration. The plaintiff has his election on which count he 
will take his damages, and may now eleCt to enter up 2 verdidt 
on the firſt count, 


Abbott, for the defendant, was deſired by the Court to con- 
fine himſelf to the laſt queſtion, —The plaintiff is not now entitled 
to enter up a verdict on the firſt count, inaſmuch as there was 
only one treſpals proved, and as he may recover on the ſecond 
count whatever damages he is entitled to. Two counts were 
added in this caſe for the purpoſe of giving the plaintiff an op- 
portunity of trying the principal queſtion at the defendant's ex- 
pence. Either of the counts will cover the whole of the plain- 
tiff's demand; and if there had been only one the defendant 
would have ſuffered judgment by default on that one and diſputed. 
the quantum on executing the writ of enquiry. Where a decla- - 
ration in treſpaſs contains two counts and only one act of treſpaſs _ 
is proved, the plaintiff is only entitled to a verdi& on one: Per 
Buller J. in Taylor v. Cole (a). Here the plaintiff alleged two 
diſtinct acts of treſpaſs, each capable of being proved; and on 
the proof of either the plaintiff was entitled to a verdi& on one, 
and on proof of both to a verdict on both: the defendant, con- 


(a) Ante, 3 vol. 296. : 
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| i From 4 7 ere It is ſaid however that it is unreaſonable that the plaintiff 
x 2. ſhould loſe the rents and profits of this eſtate in the interval be- 
ae nnd” tween the time when his right accrued and the ſubſequent entry; 
Er or it has been contended that, becauſe a court of equity would 
3 give relief in ſuch a caſe, the plaintiff is entitled to the ſame re- 
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ſcious that he had committed one Wg admitted it PIE fag) | 

fering judgment to go by default; to the other he pleaded. 
guilty, and: the plaintiff by ae he record down to trial, un- 
dertook to prove that the defendant had committed another and a 
different treſpaſs from that confeſſed by the defendant : but i in this 
he failed, and therefore the defendant is entitled to a verdict on the 
firſt count. As therefore the plaintiff for his own advantage 
added a ſecond count, the expence of the trial ought to be borne 
by him; and in truth this is e a Weliun nn the 


coſts. 


Lord KENYON Ch. 8 On as principal queſtion i in abs WA 1 


L. mg oe nem walk no doubt. It was decided (whether rightly ſo or not I will not 
eee now enquire) early in this century, in 1703, by all the Judges PN 
e Ae. 7 except Mr. Baron Price that there muſt be an actual entry to avoid a/ . 
5 2 0 e, fine, and that an ejectment cannot be brought until ſuch entry 


. . Has been made; and under the Stat. 4 & 5 An. c. 16. f 16. the 


Hams perry e., | 
Ae. . Now an action of treſpaſs ſtands preciſely on the ſame footing a6 


action muſt be brought within a year after the entry is made. 


An ejectment for this purpoſe; and the plaintiff could not treat the 
defendant as a treſpaſſer until he had himſelf made an entry on the 


lief in a court of law: but that concluſion by no means follows. 
There is a caſe in the books, in which the tenant for life having. 
cut down timber and died Lord Chancellor Cowper decreed relief 
againſt his executors in favour of the remainder man, and yet 


the latter could not (a) have maintained an action at law againſt 


the -executors of the tenant for life, for actio perſonalis moritur 


cum perſona, We cannot conſider whether or not a court of 


equity would give relief in ſuch a caſe as this: it is ſuffi- 
cient for us fitting in a court of law to ſay that the de- 
fendant was in ſuch a ſituation that the fine protected him not 
only from an ejectment but from every action of treſpaſs until 


the entry was made to avoid the fine. In the caſe of Berrington 


v. Parkhurſt, as reported in Andrews (5), Lord Hardwicke (aid 
that in the caſe of a fine the party has no title before an entry, not 
on account of the Stat. Hen. 7, but on account of the puiſſance of 


(a) But ſee 3 Ath. 757. | (b) Andr. 136. 


a fine 
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a fine at common law. It has been properly ſaid that this fine 1798. 
did not work a diſcontinuance ; and ſo it was holden in Stephens © 
v. Britridge, 1 Lev. 36. But a ſine has a certain operation 1 
(which 1 will not attempt to deſcribe, nor diſcuſs the queſtion TY 
reſpecting the difference between a diſcontinuance and deveſting 
of the eſtate) which in the opinion of all the Judges (except Mr. 

B. Price) makes it neceſſary. that an actual entry ſhould be made 
to avoid it. With reſpe& to the other point; as there was a 
judgment by default on one count, on which the plaintiff might 
have recovered all that he is entitled to, he ought in reaſon to 
bear the fruitleſs expence of the trial on the firſt count. The da- 
mages therefore muſt be aſſeſſed on the ſecond count, and the plain- 
tiff muſt a the coſts of the trial that have been eee in- 
a Gm bas | 
ASHHURST 1 It 18 a point very 10 0 ſettled that an actual entry 
is neceſſary to avoid a fine; but the party cannot be ſaid to have 
been in poſſeſſion before he makes ſuch entry. Then the plaintiff 
not having been in poſſeſſion before enery, he cannot recover the 
meſne profits that accrued: before. 
Gross J. and LAwRENCE J. agreed on both points. 
Per Curiam; Verdict to be entered up for the defendant on the 
firſt count; and damages to be entered up on the ſecond count 
for 220 J. 145. 


Hauss0ULLIER againſt HarTSINCK and others. Fray. 
Th e | = | June 22d, 
Als was an action of aſſumpſit, brought by the plaintiff as the a rote, by 


payee of the two following notes PORT the defendants as the Keg 4 - : 


| n 5 m—_ d , erg 
% No. goo. Original Security Bank London No. 300. ths pronley 
| OT A Value 

35 Cornbill. This 7th day of September 1797. as under de- 


£25. On the 19th day of November next and after that date 22 


ay ment 
on demand we promiſe to pay to or bearer £25., being 4 Rea 


portion of a value as under depgſited in ' feeurity for the payment may be de- 


clared upon 
bereof, according to the receipt in our hands. as a promi- 


ſory note. 
HARTSINCK ind eee, Tu" 


The value Mette conited 1 in titles 
= W property marked. 
6 No. 41. Original 2560 Bank London No. 41. 


No. 3 5 Cornbill. This 5th day of Fuly 1797. 
50. On the 19th day of October next and after that date 
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on 3 we promiſe to pay to or order £50 for value 
depoſited and regiſtered-ꝰꝰ  HARTSINCK and Co.” 

The defendants pleaded the general iſſue, and on the trial at 
 Cuildball a IPRA: caſe was reſerved for. the n of this 
Court. | 

The defendants are NOR in 4 te nile of thr bouſe 
being © The Original Security Bank.” Previous to the iſſuing of 
the notes in queſtion J. Richardſon had applied to the defendant; 
to accommodate him with the loan of their notes to the amount of 
3200 l. on the ſecurity of two renters ſhares in the Drury-lane 
theatre ; in conſequence of which a deed was entered | into, dated 
20th July 1797, by which Richardſon covenanted to ſupply the 
defendants with ſufficient money to diſcharge all ſuch notes as 
ſhould be iſſued by the defendants on his account, and if he ſhould 
not that he would pay the defendants all ſuch money as they ſhould 
advance on them with intereſt at five per cent. per annum, it being 
agreed that they ſhould never be in advance in caſh for him on 


account of ſuch notes; and by which deed Richardfon aſſigned to 


two truſtees certain deeds and conveyances by which he was en- 
titled to and poſſeſſed of certain clear rents for every night on 
which any theatrical performance ſhould be exhibited at Drury. 
lane and of certain privileges and advantages 1 in and out of the 
ſaid theatre for the reſidue of certain terms of years, in truſt as a 
collateral ſecurity for the defendants. In conſequence of this 
agreement and deed the defendants iſſued notes to Richardſon to a 


large amount, and (inter alia) the two notes in queſtion, which 
have the ſtamps on them required for promiſory notes. The plain- 


tiff diſcounted the notes in queſtion, and is a bond fide holder of 
them for a valuable conſideration. The queſtion for the opinion 


of the Court is, whether the plaintiff 1 is entitled to recover on both or 
either of the notes. #1 


Ward was to have argued this caſe for the plaintiff, and 

_ Park for the defendant, But the Court hinting a brane opi- 
nion in favour of the plaintiff, 

Park ſhortly ſtated the ground on which this 400 had been 


conſidered in the Court of Chancery, from whence it came. 


That the notes were not. payable at all events, but payable out 


of a particular fund alluded to in the notes, in caſe that fund 


ſhould be ſufficient. That the ſum ſecured by one of them was 


deſcribed as © a portion of a value as, &c, in terms pointing 


out the fund out of which it was to be paid. That the payee, was 


3 P 
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of courſe to reſort to that fund and not to the makers at all events. 


But that even if the makers of the notes were abſolutely liable, Ha rower 


then the notes ſhould have had a proper ſtamp for an agreement 
and not merely a ſtamp for a promiſory note, the notes being 
agreements for a loan, But 

The Couf® ſaid they were clearly of opinion that, though 
as between the original parties to the tranſaction the payment of 
the notes was to be carried to a particular amount, the defendants 
were liable on theſe notes which were payable at all events. And 
that the notes were on proper ſtamps. 


Poſtea to the plaintiff. 


The Kino 180 the Inhabitants of ST. Mary ON 
THE HILL, ONE" 


T2 was an -Jndf&nenr for che non- repair of a road lying 

within the county of the city of Cheſler (a), returned by cer- 
tiorari into this court ; and on a former day a rule had been obtain- 
ed, on the motion of Eyſtine for the proſecutor, for leave to ente: a 
ſuggeſtion on the record that a fair and impartial trial could not be 
had in that county; and praying the Court to award a trial in the 
county of Salop, that being the next Engliſb county where the 
King's writ of venire runs; it having been decided in the caſe of 
| The King v. Amery (6) that this Court could not ſend down ſuch a 
record by mittimus to the chief juſtice of the county palatine of 
Cheſter, which was in fact the next county to the county of the 
city of Chefeer. 


 Chamtbre for the defendants admitted that the Court had ſo de- 
cided in the caſe alluded to; and the rule was made abſolute 


without further diſcuſſion. But upon this day, 


Lord Kenyon Ch. J. ſaid that he had ſince taken the matter 


into conſideration, and was ſatisfied that the opinion delivered in 


the caſe of The King and Amery had proceeded upon a miſtake, in 


ſuppoling that becauſe the King's writ of venire facias could not 


run into the county palatine of Chefter, therefore this Court could 


not award the trial to be had there, and that the piaQtice had been 


accordingly ; but upon examination it appeared that in the caſe of 


(a) Cheſter is one of the places excepted | | (2) Ante, 1 vol. 363. 


out of the late act of the 38 Geo. 3. cap. 52- 


Vol. VII. 9B 
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The Kin 


| 63:77" 
The n bit 


ants of St. 


MART. 


Monday, | 


25th June. 


A commit- 
ment for 
treaſonable 
practices is 
legal. 


of the city of Cheſter the record was ſent down to be tried in a 


another point, But in che report in 2 Bar- 7 Geo. 2. 


jury in that caſe out of the county palatine | by conſent : but in the argument of The 
of Chefler, the matter originating in the | King v. Amery the caſe of The King v. Jobn- 


that every perſon or perſons that are or ſhall be impriſoned 
within the kingdom of Great Britain at or upon the day on which 
«the act ſhould receive the royal allent or after by warrant of his 


praftices, or by warrant ſigned by any-of his Majeſty's principal 


CASES IN TRINITY TERM. 
7 be Kind V. Ellames (a) where the matter originated i in this county 


county palatine; and there were other inſtances (5) tated in he caſe 
of The King v. Amery (c); therefore | 


Per Curiam—Let the ſuggeſtion prayed for be entered on the 
roll, and let the record be ſent down by mittimus to be tried! in the 


palatine of CIO: | 
* 
(a) This i is the ſane" * as is reported 1 decided that there might. 
2 Stra. 976. and Rep. Temp. Hardæv. 42. ſor (3) One of them is R. v. v. Johnſon, of H. 
nard. 402. it appears to have been much | (e) It is not ſtated on the records in the 
conſidered whether there could be a ſpecial | two inſtances alluded to that the trials were 


county of the city; and the Court ultimately | Jon was fated to have yore by conſent, 


The Kine againſt E. M. Dxsraxn. 


1 defendant was brought up in the cuſtody of the governor 
of the houſe of correction by virtue of a writ of habeas 
corpus iſſued out of this court upon the motion of Ferguſſon, who 
now moved that the warrant of commitment returned and pro- 
duced! in court might be read; which being done it appeared that 
the defendant had been committed“ for treaſonable Hraclices“ by 
a warrant of the Duke of Portland one of his Many” 8 principal 
ſecretaries of ſtate. 

An act was paſſed in the preſent ſcion of parliament, 38 Geo, 3. 
c. 36. for ſuſpending the habeas corpus act, whereby it is enacted 


Majeſty's moſt honourable privy council, ſigned by fix of the ſaid 
privy council, for high treaſon, ſuſpicion of treaſon, or tregſonable 


ſecretaries of ſtate for ſuch caules as aforeſaid, may be detained in 
cuſtody without bail or mainprize until the iſt February 1799, 
and that no judge. or juſtice of the peace ſhall bail or try any ſuch 
perſon or perſons ſo committed without order from his Majeſty's 
privy council, 3 by ſix of the ſaid privy council, till the ſaid 
iſt February 1799.” 
The Attorney General firſt moved to quaſh the writ quiz impro- 
vide emanavit; becauſe he ſaid this was a caſe within the above 
ſtatute 


IN THE THIRTY-EIGHTH YEAR OP GEORGE III 
iſtatute of the 38 Ceo. 3.5 by which the Wort could neither ball nor 
diſcharge the defendant; and therefore the writ itſelf . not 
to have been granted. 5 ä 
The Court refuſed to quaſh the writ ; Ryibg that it did not 
follow that becauſe they might neither Aileberge nor bail the de- 
fendant after hearing the caſe argued, e the writ was im- 
providently iſſued. 

Thereupon the return being firſt filed, Ferguſſon moved that the 


of commitment, it being for treaſonable Practices generally, without 
ſpecifying the particular nature of them. The habeas corpus act 
31 Car. 2. c. 2. was paſſed not only in affirmance of the common 
law but alſo in order to carry more effectually 1 into execution the 
proviſion of a former act of the 16 Car. I. c. 10. /. 8. alluring to 

the party committed by the King or any of his privy council his 
writ of habeas corpus; and requiring the return to certify the true 
cauſe of ſuch his detainer or impriſonment ; and that the Court ſhould 
proceed to examine and determine whether the cauſe of ſuch com- 


and ſhould thereupon do what to juſtice ſhould appertain, either 
by delivering, bailing, or remanding the priſoner. The act of 
the 31 Car. 2. points out the means by which the writ is to be 
executed: and with reſpect to ſtate offences, it enacts that if a 
perſon be committed for high treaſon plainly and ſpecially expreſſed 
in the warrant, and be not indicted within a certain time, he ſhall 
be diſcharged : and as to leſs offences the Court are to examine the 


the party upon his giving ſufficient ſurety according to the nature 


into the legality of the warrant at common law, and adjudge 
| accordingly. Then the 38 Geo. 3. c. 36. which ſuſpends the 
habeas corpus act for a limited time in reſpect to perſons committed 
for high treaſon, ſuſpicion of treaſon, or treaſonable practices, was 


not intended nor does it purport to do away the neceſſity of 
a legal warrant of commitment at common law ; but the only 
effect of it is to give a power amongſt others to the ſecretaries of 
ſtate, (ſo far authorizing the power to commit long aſſumed by 
them in this country,) to impriſon for a longer ſpace of time than or- 
dinary, without bringing the party impriſoned to trial. The Court 
will never put ſuch a conſtruction on the ſtatute as by implication 
to infringe the liberties of the ſubject. And ſo far is the ſtatute 


T- 


defendant ſhould be diſcharged for the inſufficiency of the warrant. 


mitment appearing, upon the ſaid return be juſt and legal, or not; 


warrant to ſee whether it contain a legal charge of any offence ; 
and if ſo, whether bailable ; and if bailable, they are to diſcharge 


of the offence. Under theſe acts the Court are bound to examine 


7 5 from | 
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CASES IN TRINITY TERM 


from warranting by expreſs words any new form of commitment 
that it has immediate reference to commitments at common law ; 
for it refers to ſuch perſons as ſhall be in priſon under any warrant. 
of commitment at the day of paſſing the act or afterwards, and it 
makes no diſtinion as to the form of the commitments before or 
after the paſling of the a&, and does not profeſs to legalize ſuch as 
were made before the act if contrary to Jaw. Then the only 
queſtion is whether a commitment for treaſenable practices gene- 
rally be good at common law. In the petition of rights 3 Car. 1. 


c. 1. / F. after ſtating that of late many ſubjects had been im- 


priſoned without any cauſe ſhewn, and when brought before 
Juſtices by writs of habeas corpus no cauſe was certified but that 
they were detained by the King's ſpecial command ſignified by 


the lords of the privy council, without being charged with any 
thing to which they might make anſwer, the parliament proceed 


to condemn ſuch practice as contrary to law and the right of the 


ſubject. This (ſays Se/den) was meant of charges which could 
not be put into the ſhape of an indictment. Lord 5 3 Vaughan 


in Buſbell's caſe (a) ſays that in the return to a habeas corpus, the 


cauſe of the impriſonment ought to appear as ſpecifically and cer- 
tainly to the judges of the return as it did to the court or perſon 


authorized to commit; otherwiſe the Court cannot judge whether 


the cauſe of the commitment be according to law of not. . For the 


ſame reaſon all the crown writers agree that the warrant muſt ſet 
forth the cauſe of commitment with convenient certainty, though | 


it need not be with ſo much preciſion as in an indictment ; 2 Iiſt. 


52. 591. 2 Hawk. c. 16. / 16. 2 Hale 111. And formerly it was 


_ conſidered that a commitment for high treaſon generally was bad, 


without ſpecifying the particular ſpecies of high treaſon; though that 
has been holden otherwiſe ſince in the caſe of Sir W. Miudbam (0), 
becauſe all ſpecies of high treaſon are capital and of the ſame degree; 


but ſtill the Court will bail upon a- commitment for felony gene- 


rally (c). Now here the charge of treaſonable practices is of a very 
indefinite nature. It muſt mean ſomething partaking of treaſon. 


It may be high treaſon, or petty treaſon, or miſpriſion of either, 


or being acceſſary after the fact to either: it may be the publiſhing 
of a ſeditious libel, or even the drinking to the health of a traitor, 
or aſſerting the pope's ſupremacy; in ſhort the kinds of treaſon- 
able praAices are fo various that the Court cannot poſſibly know | 
what the offence is of which this defendant Is accuſed. In the caſe of 


(a) Vaugh, 137. (9 3 Stra. 2. A 3 Vin. Abr. 515, (e) Vid. 2 Wi. 158: 


IN THE THRTY-BICHTH. IEAR OF GEORCE 111. 


Wilkes (a), who was committéd for a miſdemeanor, the counſel for. 
the crown admitted, and the Court held, that it muſt appear upon 
the face of the warrant for what particular ſpecies of crime or mĩiſ- 
demeanor the party was committed. In Chamber's caſe (5) a com- 
| mitment by the lords of the privy ouridl] « for infolent: behaviour: 
and words: ſpoken at the council table” was holden inſufficient ;- ſo 
a warrant * for divers cauſes and miſdemeanors, Freeman's caſe (e). 
In Lord Shafteſbury's caſe: ( the Court had no doubt that a com- 
mitment by the Houſe of Lords for a high contempt againſt the 
Houſe,” generally, was bad; but they would not meddle with a, 
matter out of their juriſdiction. So Dr.:4phon/o.(e)- being com- 
mitted by the college of phyſicians for ill-practiſing of phyſic 
the return was helden inſufficient aud the Court would have dif, 
charged him, but to prevent his being taken again upon a better 
Warrant he was bailed. Beſides great inconvenieneies wauld enſue 
if a commitment for a cauſe 0 generally charged were deemed, 
ſufficient. In eaſe of an eſcape. permitted by a gaoler it would be 
impoſſible to aſcertain the degree of offence;of which. he had been 
guilty, as that follows the nature of the offenes for which the party, 
was committed. The Court cannot tell whether the commitment 
be for an offence bailable or not; or if bailable, what bail qught 
to be required. The party committed has no opportunity of 
in convenience does hot occur in cafes of high treaſon, where by 
the act of the 7 W. g. c. 3. / f. the priſoner is to haye a copy of 
the indictment containing the overt acts charged a certain number 
of days previous to his trial. This uncertainty alſo deprives the 
ſubject of one of the moſt eſſential privileges ſecured to him by the 
habens corpus act, namely, that he ſhall not be vexatiouſly com- 
mitted again for the ſame offence after having been once dif- 
e for vader cover ot lo 2 a 7 the Court cannot 
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Laſty in e of: an ley for falle eee 08 pat y com- 
mitting muſt juſtify it for the ſpecific offence contained in the 
warrant; but this lets him into a vatiety of prov, gf, en 


offences. | THY ; 
The Attorney General contra n any intention a of arguing 


that the act of 38 Geo. 3. meant to legalize warrants in any « other 
form than was warranted by the common wg but ſaid that this 
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| 1798. form of commitment had been ik conſtant: uſe:ptoleaſt from the, 
ume of King /Villion to the preſent; and lie referred to ſevera}, 
| | 3 bi "ug precedents to the amount of above fifty in all im the ſeveral | 
[ 9 reigns of King William, Queen Anne, Gtorge iſti ud and zd, of 
fimilar commitments by ſecretaries of ſtate arid) members ef the 
privy council; ſome of theſe latter ſigned by the Lords'Nuteingham, 5 
Somers, and Cowper. And he referred in particular to a reeenticaſe | 
of Sayre v. Lord "Rochford (b), where the Warrant of eoinmitment 
was in the fame form for treafonable frodiliteiy and: yet i it never | 
occurred to the plaintiff's counſel (c) to object to the legality of 
the warrant, although they did not want either inclination or talents 
to have raiſed the objection if they had thought there was amy foi 
ation for it. This practice is alſo confirmed by the ſeveral acts of 
parliament which have from time to time been paſſed for thi ſuſpen· 
ſion in part or in whole of the habeas corpus act; for they all ſuſ- 
pend its operation in caſes of commitments for treaſonable Practice: 
although no ſuch offence is ſpecifically notieed in tlie habeas corpus 
at at: they amount therefore to legiſlative recognitiotls'o the 
practice of commitments in that form. Even wich reſpeck to the 
ſubject there 1 is a degree of lenity in many caſes in this mode of 
commitment; for it often happens that the facts difcloſed' would 
warrant a commitment for high treaſon; but if there be any doubt 
in the caſe the commitment is only for treaſonable practices, vrhich 
under the habeas corpus act, at times when it is in force, would 
entitle the party to be bailed. As to offences of the ſame nature 
committed in Scotland, the practice there is to commit on ſuſpicion 
of treaſon; which practiee is alſo recogniſed by the acts of ſuſpen- 
fion referring to it in the fame manner as they do to the practice 
of committing for treaſonable practices i in England. The argu» 


ments of 1 inconvenience drawn from the Uncertainty of the Uharge 
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(a) The following were ſome of them. 6 Richard Butler for Wh and wreaſon- 
Nathaniel Sharpe committed for treaſon- . praktices T4th May 2.Gee. 1. 


able and ſeditious practices th Oger Jebeſin alias Kelly for trea fonabl prac 
7694, admitted to ball. | tices ith June 8 eg as 0217 | 


James Murray for treaſonable praftices | Dun 4 
26th October 1694, bailed. To 5 , for od 270 My 


Jobs Gordon for the ſame if 7h 5 7 ry 8 d 42 viz TRI 


bailed, ; 4 26 Geo.” 1 94. IT ITY 221 197 De 


 Charl Craſt for: FRESHER — 60% Rat. 1165. Io £ 


able practices agth October 8 M. 3. bailed. (e) Theſe, he. ſtared. [0 be the: late * fer 
William Jackſon for treaſonable and ſedi- N. Serjeant Ghn: bm the fepor 

tious prattices 12th February 2 Anne. y ly of t. paſſed 

 Cicilia Haines alias Rufel and Richar $1 8 t e 4 | 


| | d durſe Ln 
Haines for treaſenable idle. 2 30 el, J re 5 Log $564 2 W . 
Fth Aus. 1 „ | 8 
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are at leaſt as ſlrong againſt commitments on ſuſpicion of treaſon, | 1798. 

for mere ſuſpicion may not even amount to reaſonable Practices, 1 

and yet they are admitted on all hands to be legal. 4 
| Dame, 


He alſo referred to inſtances of commitments for treaſonable | 
praQices, where the practice was ſo far recogniſed i in this court as 


X 


that the parties: were thereupon. bailed, and. not. diſcharged: one 


was the caſe of the Biſhop of Rocheſter (a) 9 Geo. 72, and che 18 
other was: Platt s caſe, Eaſter T. 1777. The caſe } in Bulflrode, 


which is ſcarcely intelligible, bears no analogy- to the preſent ; 3. . 
at any rate the commitment there did not ſtand on the fame. 5 
ground of precedent, and perhaps that caſe is not law. . He. 


: +. 17 3 1 ” 


alſo adverted to the doubt. Which had been infinuated rather 


than inſiſted on as to the power of the ſecretaries e of ſtate to, com- 
mit for fate offences; and obſerved, that} it. had been, reco enifed 3 


by Lord f ät 12 Mod. 82. who faid 1 0 W queſt ioned, 
till lately. 5 n 
Ferguſſon ak hrs that the. 3 of Sayre, v. Lord & och ord. 


* ' 
IJ. 


could not be conſidered as an authority in Lupport.« 0 f the practice, 
becauſe the abjeckion was never taken; and, that. 25 Ho. caſe, had 0 
been cited where ſuch a warrant was. expreſs] hol den to be bo, 
it could not now be aſſumed that it was ſo... That i the practice 

the ſecretary of ſtate's office was of no weight; 3 for that might have 5 
been urged as ſtrongly in ſupport, of general, warrants : which Were, | 
now univerſally. admitted, to be illegal, though fanctioned by as 
much extrajudicial authority. And this practice Was it if : "any, thing 
rather, more inconvenient than that, becauſe the certai ty o of the 
offence, in the warrant is of more conſequen ice than, the naming 


1 I - 


of the offender ; for the perſon arreſted by \ virtue of a general w war- i 


rant was af leaſt ſufficientiy informed of the nature of the charge 3 


againſt, bim, and could prepare! himfelf better either for his dekence 
re 91.37 £10) r 1 3 Refiptisn. 5001 10 3100 
or for edel than under a warrant of eſcription. 


Lord KE NV ON Ch. J. Though experiments of ibis kind have been 
frequently r made i in courts of *jbftice, dhey ſeldom ſudeeed. Tre 


28115 n NY 290153 5810 ENG Yi 
member when 2; doubt was. mide. whether or not, th the Haufe of. 
Commons had the m it committing to priton. On hen oss: 
fon a gentleman of great, chiraQer and fortun FG ” PHIltit oy 


+ nos” 


who had retired from the bar, appeared in this court for the pur- 
poſe of moving that the perſon WhO hud been · committed - by e 


Houſe mi (Hit be” diſcharged: the Lol ene Rag a) a 


"190 20 0K $47 169 h FJO&9119G bas 


1 Toe tepbft of this *calein' Forteſt 101 15 con initeed Eick Fin were commit- 


wbich- is dated Oli Bitiley #0 Sets $ Go. 1 ted fo to ; 55 „N * e Py rid” is the 


ſtates that the Biſhop and ſome others who- warrants cn Lahe, P! ie 
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„ clsEG IN TRINITY TERM 


1798. the rothe perbaps were praiified with hearing the qui Gb. 
1 cuſſed; and though the motion was -unſucceſsful, I believe the 
* public were fatisfied that Juſtice was properly adminiſtered, 
"RS: Many « other caſes of this kind have been agitated i in this court, 
where they have met the ſame fate. That every queſtion concern. 
ing the liberty of the ſubject 1s important 1 admit: but it does 
not follow that, becauſe it is important, it is difficult to decide, 
The counſel, who moved to diſcharge this deferidant; "threw ina 
doubt whether or not a ſecretary of ſtate has a right to commit, 
for his expreſſion was © the power aſſumed by the ſecretaries' of 
ſtate: * but if we are to learn from the records in courts of juſtice 
and from the received practice at all times what is the law of the 
| land, 1 have no difficulty in ſaying that the ſecretaries of ſtate 
have the right to commit. This right was not even doubted by 
Lord Camden, who expreſſed as great anxiety for the liberty of the 
ſubject as any man; indeed it has been thought by ſome perſons 
eminent in our profeſſion, who have conſidered the point ſince, 
that he rather overſtepped the line of the law in the caſe of R. 
v. Wilkes ; and certainly if that judgment « can be ſupported, many 
-other caſes that have been ſolemnly determined cannot de re- 
conciled with it. 5 
In this caſe two queſtions have been made; one, whether the 
late act of parliament authoriſed any new form of commitment: 
but that queſtion was at reſt almoſt as ſoon as it was raiſed; : the 
Attorney General very properly admitted that that a& made no 
. alteration in the form of commitments. The other queſtion i is, 
whether or not this commitment be good at common law. To 
one argument uſed by the defendant's counſel I cannot aflent, 
namely, that no point is to be conſidered as law unleſs. it has 
been made and judicially decided: if that were true, farewd 
to the common law of the land. If I were aſked i in what caſe 
it was determined that a limitation to 4, and his heirs gives a 
fee ſimple, I ſhould be as unable to anſwer as Lord Hale was 
when the queſtion was put to him. It is ſufficient if the point 
has been acknowledged to be law at all times: the law of the 
12 ſtands on precedents. I will not ſay whether or not the 
ber of caſes from the ſecretary of ſtate's office conſtitutes the 
Jaw upon this ſubject; but the courſe of office and variety of 
precedents acted upon have been conſidered by very able judges as 
evidence of what is the law of the land; and I cannot get over 


the caſes now referred to by the Attorney General. The com- 
FE * 1 


v , E 
4 
"A 


| | mitments 


IN THE ER TV. EIG ETI YEAR OF GEORGE III. 


mitments prior to the revolution were complained of as grievances,” 
and probably they gave Tile to the habeas corpus act: and if the 

inſtances of commitments mentioned on the part of the crown 

had happened | in the reigns of Charles the ſecond or James the 
ſecond, 1 ſhould not have relied much upon them. But the caſes 

| now cited, happened ſince the revolution; a time that Mr. J. 
Fofter and other great men conſidered as an auſpicious Period for 
this country, and when the liberties of the ſubje& were well un- 
derſtood and nobly aſſerted. Then let me ſee what was con- 
ſidered to be the law of the land at and after the revolution, and 
particularly in the time of that great man Lord Holt. Out of 
the many caſes that have now been mentioned I have ſelected 
nine that cannot be diſtinguiſhed from the preſent caſe, where the 
commitments were for * treaſonable practices“ generally, and 
where Lord Holt and the reſt of the Court were bound by their 
oaths to diſcharge the defendants if the commitments were illegal; 


will not now inquire whether or not Lord Holt decided rightly; 
J have no ſources of intelligence from which I could make the 
inquiry; the records of the Court furniſh me with the law of the 
land. Lord Holt was a man above all praiſe; and he was aſſiſted 
by able judges, one of whom was Mr. Juſtice J. Powell, who 
fell little ſhort of Lord Holt himſelf, I will not overturn the law 
of the land as it has been handed down to me: it is not for the 
Judges, , who are to watch over the law, to overſet it. Therefore 
on. the authority of the precedents, nine of which are preciſely 
in point, I am clearly of opinion that if we were to yield to 
this application we ſhould forget the duty we owe to the public. 
ASHHURST J. The concurrence of men of ſuch talents as 
Lords Nottingham, Somers, Holt, and Couper, when aCting on 
_ warrants of this kind, is nearly equal in authority to an expreſs 
deciſion on the very point. It is rather an extraordinary poſition 


ſidered as law but what has been ſolemnly decided; for a point 

may be ſo clear chat it was never doubted, and yet if this poligon 

were well founded it would not be law. ? 8 

GrosE J. The queſtion is whether the priſoner” has a right 
to be bailed or diſcharged, or whether we are not bound by the 
late act of parliament to remand him. The ground, on which it 
is now contended that he ought to be bailed or diſcharged, is that 
the warrant does not ſpecify what are the treaſonable practices of 


2 9 Which 


of the defendant 8 counſel in this caſe that nothing is to be con- 


The Kino 
againſt 
Degeard,' 


and yet the Court did not diſcharge them. Finding theſe caſes, I 
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Casts IN TRINITY i TERM 


which he-i 18 accuſed. Now it is admitted that a 8 may be 
committed for treaſon or ſuſpicion of treaſon without ſpecifying 
the particular kinds of treaſon, and it now appears that there are 
precedents of warrants of commitment for treaſonable practices 
preciſely in the form of this warrant from the year 1694 to the 
preſent time. Then came the late a of parliament, which ſays 
that perſons detained under warrants of commitment for tregſon- 


able practices, in the very words of this warrant, ſhall not be 


bailed; and yet we are deſired to diſcharge this priſoner againſt 
the poſitive directions of the act of parliament. I am glad how- 
ever that the habeas corpus was granted, becauſe the parties have 
had an opportunity of canvaſſing this point of law ; ; and magiſ- 
trates will know how to regulate their future praQtice by this 


deciſion. 


LAWRENCE 15 The caſe ale ie on by the defendant's 
counſel is that in Bu//rode : but that caſe is not law; for in a 
ſubſequent caſe, Dr. Grenville v. The College of Phyſicians (a), 
it was holden that the cenſors of the college were the ſole judges 
whether or not a perſon within their juriſdiction had been guilty 
of malpractice in phyſic. With regard to the precedents cited of 
warrants like this, I think they are deciſive of the preſent caſe. 
They are not to be compared to warrants ſigned by magiſtrates, 


who are not of the profeſſion of the law, for ſome of them were 


ſigned by perſons of the greateſt eminence in the law, and there- 


fore they are entitled to have great weight. Beſides which it 
appears that ſeveral of the perſons committed by thoſe warrants 
have been at different times ſince the revolution brought up here, 
and that this Court thought they ought to be remanded unleſs 
they could give ſecurity. I cannot expreſs myſelf better on this 


oecaſion than Parker Ch. J. did in Sir William Myndbam's caſe (0), 


where he ſaid © It has been urged that ſome particular ſpecies of 


treaſon muſt be expreſſed, and that it muſt have ſo much certainty 


as to appear to be high treaſon to the Court. I think this opinion 
is not to be maintained. We preſume a magiſtrate does right 


until the contrary appears; and it has never been holden neceſſary 


to expreſs the overt act in the commitment.” So in caſes of this 


ſort it is not neceſſary to expreſs in the warrant the particular 
ſpecies of treaſonable practices. 


Per Curiam, Let the priſoner be Ss 


(=) 12 Mod. 386, "3.7, 190000 Str. 1 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


The King againſt EDwarDs. 


O® Gabriel, an apprentice, having entered into the ſea-ſervice 
and received the bounty money, the maſter moved for a 


habeus corpus to bring him 7 in order that he might be reſtored 
to him. Then 


Perceval obtained a rule to ſhew cauſe why the writ of babes 

corpus ſhould not be quaſhed quia improvidè emanavit, on the 
ground that this application was made by the maſter and not by 
the apprentice. And he relied on the caſe of R. v. Oe 
ante 6 vol. 497. 
Erſkine now ſhewed cauſe 0 that rule; contending that no 
apprentice could de impreſſed (a) either in the army or navy; 
that it was even part of the oath taken by a ſoldier on enliſting 
that he was not an apprentice ; and that if the apprentice were 
improperly detained, the Court ought to grant a habeas corpus 
either at the inſtance of the maſter or the apprentice. But 

The Court ſaid that the diſtinction was properly taken in 
the caſe cited; that though the apprentice might obtain the writ 
the maſter could not, for that its object was the protection of the 
liberty of the party. That the maſter was not without a remedy, 
apprentice after knowing him to be an apprentice. 


But they 
ſtatute paſſed in the reign of Henry 8, of granting warrants for 
Lord Mansfield had frequently exerciſed that power. And 


rule abſolute to quaſh the writ of habeas corpus, he ſhould iſſue 


the Admiralty agreed to releaſe him (5). 


alone had applied for this habeas corpus. 
(5) On which Perceval undertook to re» 
preſent the matter to the Admiralty, 


(a) He produced an affidavit, in which it | 
appeared that the apprentice was as anxious 

to return as the maſter was to have him | 
again: but he admitted that the maſter 


8 


for that he might have his action againſt thoſe who detained the 
added that the Lord Chief Juſtice had the power, under an old 
the purpoſe of bringing up apprentices in this ſituation, and that 

Lord KENYON added that, though the Court would make this 
his warrant to bring Gabriel before him to be diſcharged unleſs 


Rule . 
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If an ap- 


prentice be 
impreſſed 


into the ſea= 


ſervice, the 
maſter can- 
not ſue out a 
habeas cor- 
pus to bring 
-him up to be 
diſcharged, 
though the 
apprentice 
may. 

— But the 
Lord Chief 
Juſtice may 
iſſue a war- 
rant to bring 
him up on 
the applica- 
tion either of 
the maſter or 


the appren- | 


tice. 
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A freehold 


tenantof a 
manor bas no 
right to ia- 
ſpect the 


court rolls, 


unleſs there 


18 ſome cauſe 


de pending in 


Which his 


right may be 
involved, 


that in all caſes a freehold tenant has a right to inſpect the court- 


tenant of the manor, that he had occaſion to inſpect the court-rolla, 


had no right to demand an inſpeCtion of the rolls of the manor 
unleſs there were ſome cauſe or Romney inſtituted, in which his 


tuted, Therefore they 


CASES) IN TRINITY "TERM," R. 


* 


. 
The KING againf ALLcop. 


RULE having * e calling on the nn the lord 

of the manor of Simonburn in the county of Northumberland, 

to ſhew cauſe why a mandamus ſhould not iſſue, commanding him 
to permit F. Thomſon a freehold tenant of the manor to inſped the 
court-rolls of the manor and to take copies of them, founded on an 
affidavit of F. Thomſon which merely ſtated that he was a freehold 


and that he had applied for an inſpection which had been refuſed; 
Wood now ſhewed cauſe againſt } it; inſiſting that a freehold tenant 


right might be involved. = 9 
Holroyd, in ſupport of the rule, relied on the caſe of R. v. 
Shelley, ante 3 vol. 141, and the caſes there referred to, to ſhew 


rolls; obſerving that the lord of the manor is merely the keeper of 
the rolls, and that the free ſuitors are the judges. But 

Type Court were of opinion that unleſs there were ſome cauſe 
depending the tenant had no right to call for an iuſpection of the 
court-rolls. And ſaid, that it appeared 1 in each of the caſes cited 
in ſupport of the rule that there was ſome cauſe or proceeding inſti- 


Diſcharged the rule. 


END OF TRINITY TERM. 


PRINCIPAL 


AN 


TO THE 


MATTERS 


In the SEVENTEH VOLUME. 


| A. 
ABATEMENT, 


See PRACTICE, No. 10. SHIP, No. 1. 


HE death of the defendant between 
the commiſſion-day and day of trial 


is not a ground for ſetting aſide a verdict 
for the plaintiff, Jacobs v. Miniconi, 


M. 37 G. 3. Page 31 
2. In a plea in abatement that another perſon 
ought to have been ſued with the defendant, 
it is not neceſſary to lay a venue. Neale v. 
Die GCaray, E. 37 G. 3. 243 
3. To debt on the ſtat. 9 An. c. 14. to re- 
cover back money won at play, the defend- 
ant may plead in abatement, that the money 
was due from others as well as from him- 
ſelf. Briflow v. James, E. 37 G. 3. 257 
4. If one of two part- owners of a chattel ſue 
alone for a tort, and the defendant do not 
plead in abatement, the other part-owner 
may afterwards ſue alone, and the defend- 
ant cannot plead in abatement to ſuch 
action. Sedgworth v. Overend, E. 37 G. 3. 
| 219 
| ACTION, 
See NAVIGATION, No. 2. 


ACTION, Cauſe of, 
ee WRIT, No. 1, 2. 
Yor. VII. 


; 


ACTION on the be Caſe 
See Pizabino, No. 3. 5,6. 


ADMINISTRATOR, 


Sce CosTs, No. 4. ExtcuToR, PLzap- 
ING, No. 7. 


AFFIDAVIT, 
See RULEs or CourT, No. 3. 


I. The Court will take cognizance of affida- 
vits ſworn before foreign magiſtrates if 
properly authenticated to them, 
v. Barnard, E. 37 G. 3. Page 251 

2. An affidavit, purporting to have been taken 
before F. C. high bailiff and chief magiſtrate 
of the diſtrict of Douglas in the Iſe of Man, 
is ſufficiently authenticated by an affidavit 
taken in this court, ſtating that the party 
making it knew the ſubſcription © J. C. 
“ &c,” at the foot of the other affidavit, 
to be the hand- writing of J. C. ib. 

3. Affidavits to ſet aſide an attachment that 
has been granted (though not i ſued) in the 
courſe of a civil ſuit muſt be intitled © R, 
« v. The Party to be attached &. R. v. 
The Sheriff of Middleſex, M. 38 G. 3. 


439 


The ſame v. The ſame, H. 38 G. 3. 527 
3. The chriſtian names as well as the ſurnames 


"sf the parties muſt be inſerted in the title of 
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an elt bee to ſhew 4 againſt 


any rule. Fores v. Diemar, E. 38 G. 3- 


Page 661 


AFFIDAVIT ro hold to Bail. 


2. The Court refuſed to diſcharge a defendant 
out of cuſtody on the ground that the 


affidavit on which he had been holden to 


bail was intitled in the cauſe. Clarke v. 
Cawthorne, T. 37 G. 3. 
2. 8. P. Levi v. Roſs, and Garnet v. Marſh, 
ib, n. (a). 

Such affidavits muſt now not be intitled. 
Reg. Gen. Vid. poſt. 454 
4. In an affidavit to hold to bail in trover for 


a bill-of exchange, it ſhould be ſtated that 
321 | 


the bill remains unpaid. 
5. If a defendant on being informed that a 
bailable writ has been iſſued againſt him 


voluntarily give a bail-bond, he cannot af- 


terwards object to the inſufficiency of the 
affidavit to hold to bail, Norton v. Dan- 
vers, M. 38 C. 3. 375 


6. Such an objection cannot be taken ad- 


vantage of after plea. Levy v. Duponte, 
M. 38 G. 3. 376, n. 
7. An affidavit to hold to bail ſworn in Tre- 
land, but made for the purpoſe of being 
uſed in this country, ought to contain all the 
eſſential requiſites of ſuch an affidavit made 
in England; amongſt others (according to a 
late at) that the defendant had not made 

a tender of the money in notes of the Bank 
of England. Neſbitt v. E M. 38 G. 3. 
376, n. 

8. It is no objection to an affidavit to hold to 
bail that it is not intitled “ in the King's 
« Bench,” or that it appears to have been 
taken before “ AH. B. a commiſſioner“ &c, 
without adding “ of the Court of K. B.,“ 
if in fact he were a commiſſioner of that 
Court. Kenner and Avon Canal Company 
v. Jones, M. 38 G. 3. 451 
9. Affidavit to hold to bail in trover, ſtating 
ce that the plaintiff's cauſe of action againſt 
[the defendant was for converting and 


& of the value of 250. which he refuſed to 
« deliver though the plain tiff had demanded 


or any perſon on his behalf had offered to 
« pay to the plaintiff the 2501. or the va- 
e Jue of the goods, was holden to be in- 


3 


„ diſpoſing of divers goods of the plaintiff 


cee the ſame, and that neither the defendant 


ſufficient. nul v. Thomas, E. 38 6. 3 
Page 550 


AGREEMENT, 


1 Assuupsrr, No. 1, 2, 3- 


ALIE N, 
Sie Bair, No. 8. 


AMENDMENT. 


1. The Court will grant leave to amend in 
penal actions, even after the time limited 
for bringing a new action, provided the 
plaintiff has not been guilty of any unne. 
ceſlary delay in proſecuting his ſuit, and the 
amendment prayed for does not introduce 
any new ſubſtantive cauſe of action. Mad. 

dock g. t. v. Hammeit, M. 37 G. 3. 55 

2. The Court will grant leave to amend the 
declaration according to the bill filed by 
increaſing the damages, even after verdiQ, 
ſetting aſide the verdict and granting a new 
trial. Tomlinſon v. Blackſmith, H. 37 G. 3. 

132 

3. Leave granted to am a och wa 
order that an application might be made to 
the Maſter of the Rolls to procure a new 
original. Carr v. Shaw, T. 37 G. 3. 

299 

4. In certain caſes the FO GR will permit an 
amendment to be made in a notice at the 
bottom of a declaration in ejectment. Dae 
d. Baſs v. Roe, H. 38 G. 3. 469 

5. The Court will give leave to amend a 
record by inſerting a ſpecial memorandum 
of the day when the plaintiff's bill was filed 
after a writ or error brought, but no ſuch 
alteration can be made without leave of the 
Court though by conſent of the other party. 
Dickinſen v. Plaifled, H. 38 G. 3. 474 

6. The Court will give the plaintiff leave to 
amend his declaration after the ſecond term 
even againſt a priſoner; but they will not 
permit him to add new counts to his declara- 
tion in ſuch a caſe. Owens v. Dubois, 7. 

39 f. 3. 3 698 

7. After verdict on a traverſe to a return 
to a mandamus made by a corporation, 
the Court would not allow the defendants 
to amend the return by ſetting forth a dif- 
ferent conſtitution. R. v. The Mayor and 


Burgeſſes of Grampond, T. 38 G. 3. 699 


7 


INDEX To THE PRINCIPAL MATTERS. 


8. all amendments are within the diſcretion 
of the Court, and are allowed in furtherance 
of juſtice under the particular circumſtances 
of the caſe, Page 699 
ANNUITY, 
See DEBTOR, No. 2. 


1. A. who was tenant for life, with remainder 
to truſtees &c, remainder to his firſt and 
other ſons in tail, remainder. to himſelf in 
fee, ſuffered a recovery with B. his only 
ſon, and declared the uſes to ſuch perſon 
appoint; they jointly granted an annuity 
and appointed and granted the lands to C. 
for a term of years. in truſt for the grantee : 
held that this caſe · came within · the exception 
of the annuity act. Halſey v. Hales, Bart. 
E. 37 G. 3. 194 
2. A clauſe of redemption contained in an 
annuity-deed muſt be inſerted in the me- 
morial. Harris v. Stapleton, E. 37 G. 3. 
205 
3. If the conſideration - money of an annuity 
be paid by an agent on behalf of the prin- 
cipal, it muſt be ſo ſtated in the deed, and 
it is not ſufficient to ſtate that it was paid 
by the principal. Dalmer v. Barnard, E. 
37 G. 3. VVV 
4. If an agent of the grantee of an annuity 
actually pay the conſideration- money to the 
grantor, that fact muſt be ſtated in the 
deeds granting the annuity, Glaſſe v. 
Mcunt, M. 38 G. 3. 
5. Where upon a ſummary application uo 
ſet aſide an annuity for non-compliance 
with the requiſites of the 17 G. 3. c. 26. 
the rule was diſcharged upon diſcuſſion of 


ſimilar application between the ſame par- 
ties on the ſame ſtate of facts, though 
grounded upon a new objection to the an 
nuity, which was not before urged or con- 
ſidered. Greathead v. Bromley, H. 38 G. 3. 

| = 4.55 
6. Where an action was brought by exe- 
cutors on a bond given by the defendant to 
their teſtator for ſecuring an annuity, and 
upon a plea of non eſt fadtum they obtained 
a verdict and judgment, and levied exe- 
cution thereon, the Court held-that this was 
not a caſe where they could give relief 
upon a ſummary application uader the 


and for ſuch eſtate &c as they ſhould Jointly | 


| 


390 1 


the merits, the Court will not entertain a | 


annuity act for a deſect in the memorial. 
Buck and others, Executors of Buck, v. Tyte, 
H. 38 G. 3. Page 495 
7. Where an ejectment was brought to re- 
cover poſſeſſion of lands extended under an 
elegit upon a judgment confeſſed which had 
been entered up upon a warrant of attorney 
given for ſecuring an annuity, it is too late 
for the grantor to object to the conſider- 
ation of ſuch annuity upon a ſummary ap- 
plication for ſtaying the proceeding after 
verdict. in.ſuch ejectment, becauſe he had 
an opportuniy of making his defence to the 
action. Withy v. Woolley, E. 38 E. 3. 540 
8. Money lent and paid at different times for 
the education and advancement of the de- 
fendant is a good conſideration for the grant 
of an annuity within the 17 G. 3. c. 26. 
JS- 3- Kelfe v. Ambroſſe, E. 38 G. 3. 551 
9. Such a conſideration is ſufficiently expreſſed 
in the deeds for ſecuring the annuity under 
the deſcription of “ money lent and ad- 
« vanced and alſo paid laid out and ex- 
„ pended to and for the maintenance 

&« education and advancement in the world 

„ of the deſendant.“ 10. 


ee 
See EXcOMMUNICATION, No. 2. 


1. If the appellant has not ten days notice 
before the Quarter Seſſions of an order of 
Juſtices for turning a road under the ſtatute 
13 G. 3. c. 78. J. 19-, he cannot appeal to 

| thoſe Seſſions, but might wait until the 
next Seſſions. R. v. The Juſtices of Staf- 
firdſhire, MA. 37 G. 3. 8 

2. From what time is the party bound to take 

notice of ſuch an order? Qu. Not from the 

act of turning the road; ſemb. . 

3. Where the Quarter Seſſions are holden 
at two different places in the county, the 
one being an adjournment only from the 
other, and an order of removal is executed 

after the beginning of the original Seſſions 
but before the adjourned Seſſions, an ap- 
peal at the next enſuing adjourned Seſſions 
is in time and ought to be received. R. u. 
The Fuſtices of Suſſex, H. 37 G. 3. 107 

4. An appeal againſt an order of removal 
may be entered at the next Seſſions but one 
after the order is executed, if there be not 
time between the execution of the order 
and the next Seſſions to make inquiries re- 


ſpecting 


3 
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ſpecting the pauper's ſettlement. R. v. 
dbe Tuſlices of Flintſhire, E. 37 G. 3. 
Page 200 


APPRENTICEs, 


Ste BiLLs or EXCHANGE and PROMISSORY | 


Norzs, No. 1. 


1. If a perſon occupy lands in A., though he 
reſide in another pariſh, he is liable to 


take a pariſh apprentice in 4 R. v. 


J. Bartict, M. 37 G. 3. 33 
2. And if ſeveral perſons hold lands in 


' partnerſhip in A., ſome of whom reſide | 


on it and the others in another pariſh, the 


latter as well as the former are liable to 


take pariſh apprentices in A. ib. 
3. A bye-law made by a company in a cor- 
poration to reſtrain the number of ap- 
prentices to be taken by any of the mem- 
bers is void. R. v. The Wardens of the | 
Coopers Company of Newcaſile- upon-Tyne. 
E. 38 G. 3. 543 
4. In a mandamus to a company to compel 
them to inrol indentures of apprenticeſhip, 
it is ſufficient to ſtate generally that thoſe 
who have ſerved a free burgeſs &c. under 
indentures of apprenticeſhip, and whoſe. 
indentures have been inrolled, are entitled 
to be admitted to their freedom, that A. B. 
had ſerved &c.; that his indentures ought to 
have been inrolled on being tendered &c; 
and that they were tendered for that pur- 
poſe, but that the defendants refuſed to 
inrol them &c, ib. 
5. If an apprentice be impreſſed into the ſea 
ſervice, the maſter cannot ſue out a habeas 
corpus to bring him up to be diſcharged, 


though the apprentice may. But the Lord 


Chief Juſtice may iſſue a warrant to bring 


bim up on an application either of the 


maſter or the apprentice. 


R. v. Edwards, 


7. 38 C. z. 745 
APPURTEN ANT, 
See GRAN r, No. 1. 
ARMY, ” 


See BILLETING, No. 1. 


ARREST. 


1. A defendant who has been arreſted in a 
foreign country may be arreſted here again 
4 


for the ſame cauſe of adtion. Maul- v. 


| * H. 38 G. 3. Pageayo 
ASSUMPSIT, 
Ser BILLSs or EXCHANGE, No. 1. Pizan. 


ING, STATUTE OF FRAUDS, 


1. Where an a& is to be done by each par 
under a ſpecial agreement, and the defendant 
by his negle& prevents the plaintiff carrying 
the contract into execution, the plaintiff 

| may recover back any money he has paid 

under it in an action for money had and 
received. Giles v, Edwards, . 37 6.3. 
1817 

2. A party cannot recover wid a Written 
contract made in Jamaica which by the 
laws of that iſland was void Þ. want of a 

| ſtamp. Alves v. Hodgſon, E 37 C. 3. 
| 241 

3. A promiſe in writing directed to A., B., 
and C., (a houſe in trade, ) to pay for goods 
to be furniſhed to D., does not extend to 

goods to D. by B. and C. after 4, had 
withdrawn from the partnerſhip. Myers 
v. Edge, E. 37 G. 3 254 

4. Where money has been paid by the plaintiff 
to the defendant undet the compulſion of 
legal proceſs, and it is afterwards diſcovered 
that the money was not due, the plaintiff 
cannot recover it back in an action for 
money had and received. Marriott v. 
Hampion, E. 37 G. 3. 269 

5. Aſſumpſit lies by the loſer to recover a 
ſum depoſited upon the event of an illegal 
wager even after ſuch event. Lacauſſade 
v. White, E. 38 G. 3. 335 


| 


ATTACHMENT, 
See AWARD, No. 2. DisconTInuANCE, 
No. 1. PRACTICE, No. 8, 9. 13. 


1. The Court will not grant an attach- 
ment againſt a peer for not paying money 
awarded, though the defendant conſent 
that it ſhall ae on condition that it ſhall 
lie in the office for a certain time. Walker 
v. The Zeri of Grefvenor, H. 37 G. 3 

171 

2. Nor 3 a member of parliament. 


Catmur v. Sir E. Knatchbull, M. 38 G. 3. 
| 448 
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* 


ATTORNEY, 


Ste PRACTICE, No. 11. 
ATTORNEY, No. 1. 


1. The privileges of an attorney only . 


tinue while he is a practiſing attorney and 
while he has the certificate required by 


Brooke v. Bryant, M. 


25 G. 3. c. 80. 
| 5; Page 25 


37 C. 3. 


2. And therefore it was ruled that an attorney, 


who had not practiſed for ſeveral years, 
might be arreſted, though after the ſuing 


out of the writ and before the arreſt he re- 
commenced his practice and took out his 


certificate. . ib. 
3. An attorney plaintiff may ſue by common 
proceſs and indorſe his own name on the 
copy as the attorney, and may afterwards 
declare by another attorney. Jaclſon v. 
Barnard, M. 37 G. 3. 35 
4. An attorney is not liable to be rated to the 
poor in reſpe& of the profits of his pro- 
feſſion. R. v. wh IIs A. 37 G. 3. 


60 
* The ſtat. 2 G. 2. c. 23. requiring (as a pre- 


vious qualification to being admitted as an 


attorney) that the party ſhall continue in the 
ſervice of the attorney to whom he is articled 
for five years, is not complied with by the 
clerk ſerving part of the time with ano- 
ther attorney with his maſter's conſent, 
and the reſt of the time with his maſter. 
Ex parte Hill one &c. H. 38 G. 3. 456 
6. An attorney when in priſon may ſue by 
attachment of privilege for a debt of his 
own notwithſtanding the ſtat. 12 E. 2. 


c. 13. / 9. Kaye one &c, v. Denew, T. 
38 G. 3. 


AWARD. 


1. The Court have no authority by g & 10 
I. 3. c. 15. to make a parol ſubmiſſion to | 


an award a rule of court, Anſell v. Evans, 


A. 310 8. | MO 


2. Upon an application for an attachment for 
non - performance of an award, it is com- 
petent to the parties to object to the award 


for any illegality apparent on the award 


though the time for applying to ſet aſide the 
award is expired. * v. Goddard, M. 


37 C. 3. 73 
3. But the Court will not ſet aſide an award 
for any defect after the time limited by the 
ſtat. 9 & 10 W. 3. c. 15. ib. 


Vol. VII. 


— — — 2 —„-— 
ä 


WARRANT OF | 


671 


7 


| 


\ 


4. An award that the defendant ſhall pay to 
the plaintiff ſuch a ſum of money unleſs 


within twenty-one days (which was after 
the time limited for making the award) the 


defendant ſhall exonerate himſelf by affidavit 


from certain payments and receipts, in 


which caſe he was only to pay a leſs fum, 


is illegal and void, becauſe uncertain and 
inconcluſive, Tb, Page 73 
5. If an award be made on an improper ſtamp, 
and no application be made to inforce it, 
the Court will not ſet it aſide, Preſton v. 
Eaſtwood, H. 37 G. 3. 5 95 
6. Two ſeveral tenants of a farm agreed with 
the ſucceeding tenant to refer certain mat - 
ters in difference reſpecting the farm to 
arbitration, and jointly and ſeverally pro- 
miſed to perform the award; the arbitrator 
awarded each of the two to pay a certain 
ſum to the third; held that they were jointly 
reſpoofible for the ſum awarded to be paid 
by each. Manſell v. Bros T. 37 G. 3. 
2 
Ik an arbitrator under a reference Wl 4 
A. and B. adminiſtrator award that B. ſhall 


pay a certain ſum as the amount of A.'s de- 


mand, B. cannot afterwards object that 
he had no aſſets, but may be attached for 
non-payment. Worthington v. Barlow, Ad- 


miniſtratrix, M. 38 G. 3. 453 
Th B. 
BAIL; 
See AFFIDAVIT TO HOLD To Bail, PRAc- 


TICE, No. 2.8, 9. 14. 26, 27. 


1. Bail are not regularly put in, unleſs the 
name of the proper county be inferted in 
the bail- piece. 
37 G. 3. 96 

2, If a ſheriff's officer on an arreſt take an 
undertaking for the appearance of the 
party inſtead of a bail-bond without the 
plaintiff's aſſent, and bail above is not duly 


put in, the ſheriff is liable to an action for 


an eſcape, and the Court will not relieve 
him by permitting him to put in and 7252 
tify bail aſterwards. Fuller v. Preft, H. 


37 G. 3. 109 


3. But if the ſheriff permit the defendant to 


go at large without taking a bail-bond, he 


may retake him before the return of the | 
Writ, 7 | ib. 


4. | Where : 
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4. Wbere a bail-bond has been taken, it may 

$ . be cancelled if the deſendant return into the 
13 ſheriff's cuſtody before the return of the 
writ. Stamper v. Milbourne, H. 37 G. 3. 
= Page 122 
= $+ The Court, on the application of the de- 
fendant's bail, granted a habeas corpus to 


fendant was under a charge of felony to 


bring him up, in order that he might be 
ſurrendered by his bail. Sh rp v. Sheriff, 


6. If an action be brought here againſt bail 
on a recognizance of bail taken in C. B., 
they have the ſame indulgence (of 8 days 
in full term after the return of the writ 
againſt them) to render the principal as if 
the recognizance had been taken in this 


. It is not neceſſary to give bail in error on a 
judgment in debt for goods fold and deliver- 
ed and on an account ſtated, Alexander 
v. Biſs, M. 38 G. 3. 449 

8. If a defendant be ſent out of the kingdom 
under the alien bill after he has given a bail- 
bond and before the return of the writ, the 
Court will order the bail- bond to be can- 


celled. Peſtel v. Williams, H. . G. 3. 317 


B AN K RU p T, 

$:e-PLEADING, No. 2. 

1. A., having contracted with a canal com 
pany to build locks and bridges on the 
canal as their engineer, purchaſed timber 

and other materials for tke purpoſe, which 


advancing money to him they took a bill of 
| ſaleof theſe goods, and a ſymbolical delivery 
of them by a halfpenny; afterwards the com- 


confeſſed by A., and the ſheriff ſeized theſe 


that A. had not ſuch a poſſeſſion of the goods 
as would enable his aſſignees to take them 
within the 21 Fac. I. c. 19. / 11.; for the 
'beſt delivery was made that the nature of 
the goods would admit of, they being be- 


v. Moore, M. 37 E. 3. 67 


not an act of bankruptcy in 4 "2 5 
3. T. became bound as a ſurety with J. to 
A. on the xoth of Auguſt 1778, in a bond 


the ſheriff of H. in whoſe cuſtody the de- 


court. Fiſher v. Branſcombe, T. 37 G. 3. 355 


were laid on the company's premiſes on the 
banks of the canal; and on the company's 


pany took out execution upon a judgment 


goods, and 4. became a bankrupt: Held | 


fore on the company's premiſes. Manton. * 


2». Alſo ruled that the above bill of ſale was 


| 


E. 37 G. 3. e 


| 


——_— 


—_— 


i | 


Sele for payment in fix months; 

on the iſt March 1980 he became ſy 
with TJ. to B. in a bond conditioned for 
payment in ſix months ; on the jth of 
March 1780 V. became bound to Y 
in a bond conditioned for payment of 
the two former bonds, and alſo to indem. 
nify A. 2gainſt thoſe two bonds: the money 
: ſecured by the ſecond bond not being paid 
* when it became due, it was holden that the 
laſt bond was thereby forfeited, though „ 
was not called on to pay the money in the 
ſecond bond until afterwards, and that X. 
might prove it as a debt under the com. 
miſſion of bankrupt that iflued againſt J. 

after the forfeiture and before payment, 
Hods ſon v. Bell, H. 3) G. 3. Page 97 


4. A., a trader and an officer in the Ef 


India Company's ſervice, aſſigned his pri- 
vilege, conſiſting of ſhipping goods from 
the Eaft Indies to England, to B. for x 
valuable conſideration z and in order to 


evade the bye-laws of the Eaſ India Com- 


pany which prohibits .ſuch aſſignment the 
goods were ſhipped entered and warehouſed 
and fold by the Company in A. 's name, 
and the proceeds carried to his account, 
but before A. received thoſe proceeds from 
the Company he became a bankrupt ; held 

that his aſſignees were entitled to recover 
the amount in an action for money had and 


received againſt the EH India Company , 


who retained the ſame: this being ſuch a 
poſſeſſion of goods and ch.ttels in the bank- 
rupt as falls within the flat. 21 Jac. t. 


c. 19. 7 11. Gordon v. The Laſt India 
Com any, E. 37 G. 3. 3 228 


5 To bring a caſe within that ſtatute the 


bankrupt muſt have been a trader when 
he was in poſſeſſion of the property. ib. 


6. The Court required an uncertificated 


bankrupt, who brought trover for goods, 
to give ſecurity for coſts in caſe he ſhould 


fail. Webb v. Ward, E. 3j G. 3. 296 


7. Where a commiſſion of bankrupt is taken 


out frauduler.tly or maliciouſly, the Lord 
Chancellor may under the ſtat. 5 G. 2. 
c. 30. order a ſpecific ſum by way of da- 
mages to be paid by the petitioning cre- 
ditor to the bankrupt, or ſign the bond 
given by the former, and enable the latter 
to recover the whole penalty of the bond. 
Smith v. Broombead, 7. 37 C. 3. 300 


8. The 


INDEX TO THE PRINCIPAL MATTERS. 
8. The affignment of the bond by the Lord ' 


Chancellor is concluſive evidence of the 


fraud or malice in an action brought on 


ſuch bond, and therefore in an adtion on 


; 


ſuch a bond the defendant cannot plead 
that the commiſhon was not fraudulently 


or maliciouſly taken out. Jb. Page 300 
In a declaration on ſuch a bond it is not 
neceſſary to ſtate that the commiſſion was 
fraudulently or maliciouſly ſued out. 7b. 


10. A. lent his acceptances to the defendant 
before his bankruptcy, but they were not 


paid until afterwards ; held that H. might 
maintain an aCtion againſt the defendant * 


for money paid to his uſe notwithſtanding 
his bankruptcy and certificate, and not- 
withſtanding the defendant, before his bank 
ruptcy; gave his receipt to A. acknowledg- 


ing ſo much money as the acceptances 


amounted to. Snaith v. * T 37 G. 3. 


364 
11. A. firſt purchaſed one nd afterwards 


another parcel of goods of B., each at ſix- 
ſix months credit: 


exchange for a larger amount than the value 
of the goods in order to pay for them, B. 


when the firſt ſum be- 
came due A. lodged in B.*s hands a bill of 


engaging to return to A. the overplus when 


the bill ſhould be paid: B. received the 
amount of the bill and then A. became a 


bankrupt, not having paid for the ſecond par- 
cel of goods : held in an aCtion brought by 
A.'s aſſignees for the ſurplus of the bill that 
B. might retain it to ſatisfy his demand-on 
A. for the ſecond parcel of goods. 
and others, Aſſignees of Hodges a Bankrupt, 
v. Elliott and another, MH. 38 G. 3. 
12. An uncertificated bankrupt has a right to 
goods acquired by him ſince his bank- 
rupiey againſt all the world but his aſſignees, 
and may maintain trover for them againſt a 


5 G. 2. c. 30. / 29. after any perſon has 
been convicted on an indictment for falſely 
ſwearing to a debt under a commiſſion of 
bankrupt, (on which inditmeat he is to 
| ſuffer the puniſhment inflicted by the ſeve- 

ral ſtatutes againſt perjury, ) the aſſignees of 
the bankrupt may recover from him double 
the ſum ſo (worn to in an action; in which 


defendant on the indictment, without alſo 
aAlleging that the defendant did take ſuch falſe 


Atkinſon 


378 


; 


ſtranger, Webb v. Fox, M. 38 G. 3. 391 | 
13. By ſtat. 1 Fac. 1. c. 15. F 11 & 12. and 


it is ſufficient to ſtate the conviction of the 


” 


oath. Holmes end others, Aſſignees of Brook 4 
Bankrupt, v. Walſh, H. 38 G. 3. Page 458 
14. Where the petitioning creditor's debt did 
not amount to 1007. at the time of the act 
of bankruptcy, but was increaſed to more 
than 100 . by a promiſſory note of the 
bankrupt due at that time being indorſed to 
the petitioning creditor before he petitioned 
for the commiſſion, this debt was deem- 
ed ſufficient to ſupport the commiſſion, 
Glaiſter v. Hewer, H. 38 G. 3. 498 
In order to conſtitute an act of bank- 
ruptcy by a trader in departing from his 
dwelling-houſe, it is net alone ſufficient 
that a «creditor ſhould be thereby delayed, 
but the departure muft alſo have been with 
that intent, The word ** or” in the ſtat. 
of the 1 Fac. 1. c. 15. muſt be read . and.” 
Fowler v. Padget, H. 38 G. 3. 509 
16. In an action of covenant for rent on an in- 
denture brought by the aſſignees of the 
leſſor (a bankrupt) the leſſee cannot plead 
that the leſſor nil habuit in tenementis. 
Parker and others, Aſſignees of Steel a Bank- 
rupt, v. Manning, E. 38 G. 3. $37 
17. A. and B. exchanged acceptances, and 
each party having negotiated the reſpeQive . 
bills became bankrupt; and B.'s aflignees 
were afterwards obliged to pay a dividend 
as drawer on the bills accepted by A., as 
well as to pay B's own acceptances. Qu. 
If A. “'s certificate is a bar to an action 
brought againſt him by B.'s aſſignees for 
money paid &c.? Cowley, Aſſignee of Peters, 

v. Dunlop, E. 38 G. 3. 565 
18. 4. ſold a ſhip to B. with a covenant that 
he had a good title, though in fact he had 
none. Afterwards A. became a bankrupt, 
and B. ſuſtained damage by paying the 
value of the ſhip to the true owner ; held 

in an action on the covenant by B. againſt 

A. ſtating the ſpecial damage, that A.'s 
certificate was no bar, Hamord v. Toul- 
min, E. 38 G. 3. 612 
19. A factor gave his acceptance to his prin- 
cipal for the amount of goods fold on ac- 
count, after a ſecret act of bankruptcy of 
the principal, but without notice to the 
factor; and after notice of the bankruptey 
the factor paid his acceptance to the holder 


| 


15 


of the bill; held that the payment was 


protected by the 1 Jac. 1. c. 15. f. 14, 
| #Wilkins and another, Aſſignees of Cann, v, 


Caſey, T. 38 G. * 711 
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bs The huſband cannot be ſued alone for the 


See InsvRANCE, No. 11. 


See EVIDENCE, No. 1. 


BILLS OF EXCHANGE, AND 


2. Where the drawers of a banker's check or 


"UNDEX: To THE PRINCIPAL MATTERS, 


1 
BARON AND FEME, 1 


1 


Cee vines, No. 3. | LL 


> 


debt of his wife contracted before marriage. | 


Mitebinſon v. Hewſon, T. 37 G. 3. Page 348 


4. 


BARRATRY, 


BIL L. 
See WRIT, No. 1. 


e 


BILL IN EQUITY, | 


_—— 


PROMISSORY NOTES, 


See AFFIDAVIT TO HOLD TO BAIL, No. 4. 
PAYMENTS, No. 1. 


1. No action can be maintained by the plain- 


tiff on a note given to him by the defend- | 


ant as an apprentice fee with his ſon who 
was to be bound to the plaintiff, if it ap- 
pear that the indenture executed was void 
by the ſtat. 8 An. c. 9. for want of the 
inſertion of ſuch premium therein and a pro- 
per ſtamp in reſpect of the ſame, although 
the. plaintiff did in fact maintain the ap- 
prentice for ſome time and until he ab- 


ſconded. H 37G. 3. 121 


inland bill of exchange iſſued it nine months 
after it bore date upon a conſideration 
which afterwards failed as between them 


and the perſons to whom they delivered it, 


| they cannot be permitted to object this cir- 
cumſtance in an action brought by a ſub- 
ſequent holder for a valuable conſideration 
and without notice; though by the general 
rule any perſon receiving a negotiable in- 
ſtrument after it is due is deemed to have 
taken it upon the credit of the perſon from 
whom he received it, and ſubject to the 
ſame cquities as between him and the party 
ſued on ſuch inſtrument, Biehm v. Ster- 
ling, M. 28 G CO | "423 
It is not necetlary in a declaration on a 
bill of exchange to aver that the maker 
delivered it: it is ſufficient to ſtate that he 


made it. Churchill v. ao, E. 38 G. 3. 
; 396 


| 


| 


1. A bond in a penal ſum, conditioned for 


4. In an action by an indorſee of a bill of 
exchange againſt the acceptor, the latter 
may call the payee as a witneſs to prove 

that the bill was void in its creation. 


e v. Laſhbrooke, E. 38 E. z. 
| Page box 
5. 17 a broker draw on bis employer for dif. 
ferences paid for him in ſtock-jobbing 
tranſactions, and the employer accept the 
bill, and then the broker indorſe it to a 
third perſon after it is due, the latter cannot 
recover on the bill. Brown V. Turner, 
E. 38 G. 3. 530 
6. A note, by which A. promiſes to pay to 
the bearer 50 J. “ being the portion of a 
value as under depolited in ſecurity for 
ce the payment thereof,“ may be declared 
upon as a promiſſory note. Hauſſoullier v. 


HFariſincł, T. 38 G. 905 733 


BILL OF SALE, 
See BANKRUPT, No. I, 2. SHIP, No. 1. 


BILLETING. 


1. The foot guargs may be billeted all over 
the kingdom as well as the other troops, 
K. v. Calvert, T. 38G. 3. 724. 


2 cate 


payment of a leſs ſum generally, without 
naming any day of payment, is payable on 
the day of the date; and if an action be 
brought upon it the Court will refer it 
to the Maſter to compute principal intereſt 
and coſts, and on payment of the ſame 
ſtay the proceedings, under ſtat, 4 An. 
c. 16. fc. 1 3. Farquhar, Bart. v. Morrice, 

. #. 37 G. 3. | 1124 
2. Intereſt is due on ſuch a bond, though not 
expreſsly reſerved. 3 i 
3. A bond given to an individual conditioned 
to be void if the obligor (on the obligee's 
agreeing not to proſecute him) ſhould re- 
move certain public nuiſances and not erect 
any others of the ſame kind, is good in 
law. Wa v. L. H. 38 G. 3. 475 


BY E. LA W, 
See PHYSICIANS, No. 2. 


1. A bye-law made by a company in a- cor- 
poration to reſtrain tae number of appren- 
9 tices 


+tjees: to be taken by any of the members is 


Company of — ußon- Tyne, E. 38 G. 3. 


Fate 543 
C. N 
CANAL, | 
bee NAVIGATION, No. 1. 


CE RTIFICATE OF REGISTRY, 
See SHIP, No. 1. 


C E RTIORARI. 


1. The Court quaſhed a certiorari, which 
vas iſſued before but not ſerved until after 
a judgment on an indictment for a miſ- 
demeanor. R. v. The Inhabitants of Seton, 


T. 37 C. 3. 373 
2. After judgment the record can only be 


COGNOVIT,. 
See PRACTICE, No. 7. 


| 0 O L LIERY, 
See CoveEnanT, No. 4. 


COMMITMENT. 


in reſpect of farms lands & c. the tithes 


common appurtenant 
lands will * 
- oh 38 G 641 
2. A right * common in groſs i is a tenement 
within the 13 & 14 Car. 2. R. v. The In 

Hhabitants of Derſingbam, T. 38 C. 3. 671 


CONSIDERATION, 
See ANNUITY, No. 8. 


1. A bond given to an individual conditioned 
to be void if the obligor {on the obligee's 
agreeing not, to proſecute him) ſhould re- 
move certain public nuiſances, and not 
erect any others of the ſame kind, is good 


in law, Fallowes V. Taylor, H. 38 G. 3. 


-CONSIGNOR AND CONSIGNEE, 
See STOPPING IN TRANSITU, 


void. R. v. The Wardens of the Coopers' 1 


removed by a writ of error. ib. 


ariſing out of and in reſpect of rights of 
to ſuch farms or 


Lord Gwydir v. Foakes, 


— 


*. Wer 
* a a. 


7, A commitment for n practices is '4 
legal. K. v. Deſpard, T. * G. 3. 736 
COMM ON. 


1. By a grant of all tithes ariſing out of or | 


475 


INDEX 10 THE: PRINCIPAL MATTERS. 


CONTINUANCES, 
| bee P1.EADING, No. 13. 


CONTRACT, 
Cee FRAUDS, No. 1. 


CONVEYAN 0 4 
See intim No. 1. 


CONVICTION, 

1. A conviction muſt contain an adjudica- 
tion, whether the puniſhment be or be not 
fixed by ſtatute, R. v. J. A. Harris 
E. 37 G. 3. Page 278 
2. A conviction of a juſtice of peace hav- 
ing competent juriſdiction, upon which the 
plaintiff was arreſted and impriſoned, js 
till reverſed or quaſhed-conclufive evidence 
in favour of the juſtice againſt whom an 


was brought. Strickland v. Ward, Min- 
cheſter * . 1757 cor. Yates 3 633, n. 


0 OPYH 0 LD, 
See DzscenT, No. "on 


COPYRIGHT, 


1. An author whoſe work is pirated before 
the expiration of twenty-eight years from 


an action on the caſe for damages againſt 
the offending party, although the work 
was not entered at Stationers-Hall, and 
although it was firſt publiſhed without 
the name of the author affixed. Beckford 
v. Hood, E. 38 G. 3. 620 


C ORON ERS. 


1. The coroners of franchiſes, that do not 
| contribute to the county rates, are not en- 
| titled to the fees given by ftat. 25 G. 2. 
r. 29. or to any fees to be paid by the 


county, R. v. The Juſtices of I. R. 
| Yorkſhire, „„ 52 
CORPORATION. 


* 


| ManDAMuUs, No. 2. 


Vor. VII. 


f ; 


action of treſpaſs and falſe impriſonment 


the firſt publication of it may maintaja 


See APPRENTICEs, No. 3,4. Bye- Law. 


1. Semble that a corporation cannot make a 
fraternity. R. v. Coopers' Company of 4 New · 
caſile-upon-Tyne, E. 38 G. . 48 
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INDEX To THE PRINCIPAL MATTERS, 


TEL 


Se⸗ BANKRUPT, No. 6. DirsconTINUANCE, 
No. 1.  RvuLtes ox Counr, No. 1. 
PRACTICE, No. 1. 


1. The proſeeutor of an indictment for ſtop- 
ping a common footway, who had uſed it 


for ſome years before it was ſtopped up, is 


a party grieved within the meaning of 5 W. 
M. c. 11. / 3. K. v. Williamſon, M. 
37 C. 3. Page 32 


2. Coſts are due to the plaintiff who recovers 


treble damages in an action on ſtat, 29 El, 
c. 4+ againſt the ſheriff for taking more 
than the fee allowed by that ſtatute on levy- 
ing under an execution againſt the plain- 
tiff's een Vie v. Glode, E. 37 E. 3. 
2 27 


. Wherever an . is given to the party 


grieved by any act ſince the ſtat. of Glou- 
,  ceſter, he is entitled to coſts if he ſucceed, 
though he had no remedy before ſuch act. 


4. If an executor or adminiſtrator bring tro- 
ver, ſtating the converſion after the teſta- 
tor's or inteſtate's death, and fail, he muſt 


pay the colts. * v. Spencer, T. 37 


G. 3. 8. 358 


5. The ſtat. 8 2 9 W.- 3. c. 11. giving coſts 


in all ſuits of ſcire facias, does not extend to 
| a ſcire facias to repeal'a patent proſecuted in 
the name of the king. R. v. Miles, T. 


37 G. 3. 5 367 


6. The defendants in ſeveral actions on a 
policy of inſurance paid money into court, 
which the plaintiff took out without taxing 
the coſts at that time: afterwards they en- 
tered into the common conſolidation rule, 
and the plaintiff was nonſuited in the ac- 
tion that was tried : ruled that the plaintiff 


was .not entitled to the coſts in any of the : 


actions up to the time of paying tte money 
into court. Burfiall v. Horner, T. 37 G. 3. 


3 


7. Juſtices of the peace at the Quarter-Seſſions 
1 no authority to order the coſts of a 
proſecution for a miſdemeanor carried on 
under the direction of magiſtrates to be 
allowed out of the county rates. 
The Inhabitants of the Weſt Riding of York- 


"fire, M. 38 G. 3. 377 


8. To 3 an officer defendant to double 
coſts under the ſtat, 7 Zac. 1. c. 5. there 


R. v. 


| 


| 


ö 


1 


ö 


muſt be a certificate of the judge whe 
tried the cauſe (which may be granted either 
at the trial or afterwards) that the defendant 
was ſuch an officer and that the action was 
brought againſt him for ſomething done by 
him in the execution of that office. Har- 
per v. Carr, M. 38 G. 3. Page 448 
9. By a canal act the company were autho- 
riſed to take certain lands for the purpoſes 
of the act on making certain payments 
either by annual rents or ſums in grols, and 
the perſons from whom the land was to be 
taken were empowered to diſtrain the goods 
of the company even off the premiſes in caſe 
of non-payment of ſuch ſums, An avow- 
ant ſtating a diſtreſs under this act of par- 
liament is not entitled on obtaining a ver- 
dict to double coſts under the ſtat. 11 G. 2. 
c. 19. /. 22. Leominſter Canal Company v. 
Norris, H. 38 C. 3. F co 
10. In treſpaſs quare clauſum fregit if the de- 
fendant plead not guilty and a juſtification 
which does not make title to the land, 
upon which iſſues. are joined which are 
found for the plaintiff with damages under 
40s. ſtill the plaintiff is entitled to full 
coſts. Peddell v. Kiddle, E. 38 G. 3. 659 


COVENANT. 


1. In covenant on a charter-party of affreight- 
ment in which defendant covenanted to pay 
ſo much for freight for * goods delivered at 
« HA., freight cannot be recovered pro 
rata iteneris if the ſhip be wrecked at B. 
before her arrival at A., though the defend- 

ant accepted his goods at B. Cooke v. Jen- 
nings, M. 38 G. 3. 5 381 

2. In an action of covenant for rent on an 
indenture brought by the aſſignees of the 
leſſor (a bankrupt), the leſſee cannot plead 
that the leſſor nil habuit in tenementis. 
Parker and others, Aſſignees of Steel a Bank- 
rupt, v. Manning, E. 38 G. 3. 537 


3. A. ſold a ſhip to B., with a covenant that 
he had a good title, though in fact he had 
none. Afterwards A. became a bankrupt, 
and B. ſuſtained damage by paying the va- 
Jue of the ſhip to the true owner; held in 
an action on the covenant by B. againſt A, 
ſtating the ſpecial damage, that As cer- 

tificate was no bar. Hamond v. Toulmin, 
E. 38 G. 3. | 612 
4. The 


Ty. 


Ber CoRoN ER. 


INDEX TO THE PRINCIPAL MATTERS, 


4. The leſſee of 'a coal- mine covenanted to 


pay a moiety of all fuch ſums of money as 
the coals there raiſed ſh:uld ſell for at the 
pit's mouth : held that he was not liable to 
pay any part of the money produced by the 
ſale of the coals elſewhere. Gerrard V. 
Ct Nen, in n 7. 30 G. 5 "Np 676 


COUNTY PALATINE, | 


See TRIAL, No. 2. 


counTY RATE, 


x. Juſtices of the . at the HR 
ſions have no authority to order the coſts 


n af a proſecution for a miſdemeanor carried 
on under the direction of magiſtrates to be 
allowed out of the county rates. R. v. 


The Inhabitants of the Weſt Riding of Yark- [ 


ſoire, M. 38 G. 3. 377 


COURT ROL * 
See InsPECTION, No. 1. 


CURTES Y. 
Ser TENANT IN TAIL, No. 2. 


DAMAGE S, 
See New TRIAL, No. 1. 


DEATH OF DEFENDANT, 


Bee JUDGMENT, No. 1. 


DEED, 
See LIMITATION. 


DESCE N T5 
Bee Skisix, No. 1. 


1. A. ſeiſed in fee of a copyhold of inheritance 
by deſcent ex parte materna ſurrendered to 
the uſe of himſelf for life, remainder to 
fuch perſons and for ſuch eftates as he 

| ſhould by deed: or will atteſted by three wit- 
neſſes appoint, remainder in default of ap- 
pointment to himſelf in fee : after wards be 
mortgaged and ſurrendered to the uſe of 
the mortgagee in fee; who upon repayment 
of the principal and intereſt ſurrendered to 
the mortgagor : held that the line of de- 
ſcent was thereby broken, and- that the 
eſtate deſcended to the paternal heir. Doe 
d. Harman v. Morgan, H. 37 G. 3- 103 


2. A feoffment and refeoffment break the 
10. 105 


line of deſcent. 


that ſhe might diſpoſe of it by will. 


D E v 18 E. 
1 LiMITATION. 


1. After a deviſe to an infant in ventre ſa 


mere for life in caſe it ſhould be a ſon, re- 
mainder to ſuch iſſue male or the deſcend - 
ants of ſuch iſſue male of ſuch child as at the 
time of his death ſhould be his heir at Jaw, 
and in caſe at the time of the death of ſuch 
child there ſhould be no ſuch iſſue male 


nor any deſcendants of ſuch iſſue male 


then living, or in cafe ſuch child ſhould not 
be a ſon, then over; the limitation over is 
not too remote to take effect. Long v. 


Blackall, H. 37 G. 3. Page 100 


2. An executory deviſe is good, if it muſt 


neceſſarily happen within a life or lives in 
being and twenty- one years and the fraction 


of another year allowing for the time of 
geſtation. 


without iſſue then ſhe was enabled to diſ- 
poſe of the eſtate by will or deed, and for 


want of ſuch iſſue and direction &c. then 


to the deviſor's right heirs; held that A. 
who had iſſue took an eſtate-tail. Doe d. 
Neville v. Rivers, E. 37 G. 3. 276 
4. A. having three daughters B., C., and D., 
by will gave a ſmall legacy to B. and C., and 
then gave a leaſehold eſtate to D. . but if 


& ſhe died without having child or children“ 


then “ to B. and after her to her child or 
children; D. had a child who died in 


her life-time ; held that D. took the abſo- 


lute intereſt in the term, and conſequently 
WWeak- 
ey d. Knight v. Rugg, T. 37 Gov 3. 322 

5. Where after a deviſe to one for lie the 


deviſor limited the eſtate to truſtees and 


their heirs in truſt to preſerve contingent 


remainders and to permit the tenant for 
life to take the profits, with remainder 
cover on his deceaſe; and he afterwards 
gave other eſtates for lives with ſeveral re- 


mainders over, and after each eſtate for life 


he interpoſed the ſame eſtate to truſtees and 


their heirs ; held that this ſhewed his intent 
to be, that the eſtates to the truſtees ſhould 
be confined to the lives of the ſeveral 
tenants for lives, and conſequently that 
thoſe in remainder took legal eſtates, there 
being no other circumſtances in the will 
to ſhew a contrary intent, 
pere v. Hicks, M 38 G. 3. 433 
Fo 6. A. 
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IN DE x TO THE PRINCIPAL MATTERS. 


6. A. ſeiſed in foe; by marriage articles agreed | . 


to ſettle his eſtates ſo as to ſecure his in- 
tended wife's jointure, and the portions of | 
younger children, and ſubject thereto upon 


his eldeſt fon in tail male; then he deviſed | 
thoſe eſtates in fee in caſe be had no 1ſſue, 
and ſubjeCt to any jointure he might make; | 
and afterwards conveyed them by leafe and | 
releaſe to truſtees, and their heirs, in pur- | 
| x0. Under a bequeſt of a term of years to 


ſuance of the articles, in truſt for himſelf 
in fee, till the marriage, and afterwards 
| for the various purpoſes of the marriage 


articles, and for default of iſſue of the | 
marriage, and ſubject to a term for ſecuring | 
the jointure, to the uſe of himſelf in fee: 
he afterwards married and died without 


iſſue: held that the deed of ſettlement 


deviſed operated as a revocation of the 


will, though he took back a fee by the ſame 


inſtrument, and though it was conſiſtent 


with the proviſions of the will: and that it 


made no difference that with reſpect to one 


of the eſtates the conveyance in fee to the | 
truſtees was merely for the purpoſe of | 


creating a term to ſecure his wife's join- 
ture, and that the ſettlor took back the fee 
again ſubject to that term. Goodtitle d. 


Holferd v. Otway, M. 38 G. 3. Page 399 
7. A. by will deviſed all his freehold and copy- | 


Hold lands, &c. in truſt for certain. purpoſes, 
and afterwards purchaſed new lands; and 
then made a codicil, whereby after reciting 
that he had deviſed all his freehold and 
copyhold to the truſtees named, he revoked 
the ſame ſo far as related to two of the 


truſtees named, and deviſed his ſaid lands 


&c. to the other truſtees upon the fame 
truſts ; and concluded with declaring the 
codicil to be part of his will. Held that 
ſuch a republication of the will would not 
operate to paſs the afier- pore poles lands. 
Lady Strathmore v. Bowes, H. 38 C. 3. 
482 
8. A. by will bequeathed to his wife (beſides 
ſome other legacies) a leaſchold eſtate at 
VN. for her life, and a leaſehold eftate at V. 
to B. and by his codicil he directed that 
the bequeſts to his wife in his will ſhould 
be in full of all claims ſhe ſhould be enti- 
tled to on his real or perſonal eſtate except 


miſes at W. held that the wife was not 


thereby entitied to the eſtate at W.; it be- 


3 


* 


| 1x. Under a deviſe to T. F. and his heirs, for 
whereby he departed with the whole eſtate | 


5 


the eſtate for life of his wife in the pre- | 


60 and bis heirs,“ 


ing clear that V. was Sarda for B. 
 Sherratt v. Oakley, H. 38 C. 3. Page 492 


9. Under a deviſe to A. and the heirs of her 


body for ever as tenants in common. and not 
as joint=tenants, and in caſe 4. die before 
_ twenty-one or without leaving iſſue of her 


body then to B., held that 4. took an 
eſtate-tail. Doe d. Candler 1 V. Smith, E. 
38 G. 3. 331 


&« A. and the heirs of his body and to their 
« heirs and aſſigns for ever, but in default 
« of ſuch iſſue then after his deceaſe to B. 
the limitation over to B. 
is good by way of executory deviſe. Wil. 
kinſon v. South, E. 38 G. 3. 555 


ever, and in caſe he ſhould depart this life 
and leave no iſſue, then to E. M. and S. or 
the ſurvivor or furvivors of them ſhare and 
ſhare alike, the deviſe to E. M. and S. is 
a good executory deviſe. Roe d. Sheers and 
others v. Jeffery and others, E. 38 G. 3. 
8 
12. A. deviſed two houſes to his wife for Fg 
and willed that on payment of a ſum of - 
money to the wife by F. (one of his ſons) 
B. ſhould ſhare equally alike with the reſt 
of his brothers and ſiſters C., D., and E.; 
and if any of his children ſhould die, pin 
the ſhare of him or her ſhould go amongſt. 
the ſurvivors: held that the children B., 
C., D., and E. took only eſtates for 'life 
under the will. Goodtitle d. Richardſon v. 
Edmonds, E. 38 G. 3. 635 


13. A deviſe of lands to truſtees and their 


heirs upon truſt to permit a feme covert to 
receive and take the rents and profits 
_ during her life, for her ſole and ſeparate uſe, 
and after her deceaſe to the uſe of the firſt 
and other ſons of her body, then to the 
daughters as tenants in common, with 
other like limitations to other femes co- 
verts, veſts the legal eftate in the truſtees. 
Horten v. Horton, E. 38 G. 3. . 


DISCONTINUANCE. 


wi} hough the plaintiff diſcontinue on the 
common rule on payment of coſts, he is 
not liable to an attachment for non-pay- 


ment, Stokes v. Hoodeſon, M. 37 G. 3. 6 


INDEX TO THE PRINCIPAL. MATTERS. 


"DIS TRESS, 
Fee Cosrs, | No. 9. LANDLORD AnD TE- 
NANT, No. 3» 4, 8. OrFicen, No. I. 


1. One warrant of diſtreſs for the amount of 
ſeveral duties impoſed by different acts of 


parliament; each giving a power of diſtreſs, 
is legal. Patchett. v. 
G. 3+ | 
2, The judgment of the commiſſioners of 
Jand-tax on appeal is concluſive in an action 
of treſpaſs brought againſt the officer for 
levying under a warrant of diſtreſs. ib. 
A tenant holding over after the expiration 
of his term cannot diſtrain the landlord's 
cattle which were put upon the premiſes 
by way of taking poſſeſſion. Taunton v. 
Coflar, M. 38 G. 3. 431 


. 


E JE C TMEN T, 
See PRESUMPTION, No. 1, 2. 
AND TENANT. Norick TO QUIT. 


1. In ejectment the legal title muſt prevail. 
9 d. Jones v. Jones, A. 37 G. 3. 


47 


1 The court will not ſtay the proceedings in 


an ejectment brought by a mortgagee 
againſt a mortgagor on the latter paying 
principal intereſt and coſts, if the latter 


has agreed to convey the equity of re- | 


demption to the mortgagee. Goodtitle d. 
Tayſum v. Pope, E. 37 G. 3. 185 
3. The leſſor of the plaintiff i in eje ment 
muſt prove the defendant in poſſeſſion of 


the premiſes which he ſeeks to recover, al- 


though the defendant has entered into the 
general conſent rule to confeſs leaſe entry 
and ouſter. Goodright d. Balch v. Rich, 
T. 37 G. 3 h 327 
PE Where tenant for life levies a fine, though 


it is no bar to thoſe in remainder, yet it | 


ſeems that a remainder-man muſt make an 
actual entry before he can maintain an 
ejectment. Doe d. Compere v. Hicks, M. 


38 G. 3. 433 


5. And where an entry is neceffary the de- 


miſe muſt be laid after it. ; ib. 
6. In ejectment againſt ſeveral tenants, the 
name of each was prefixed to the notice 
ſerved on him ; and held only one rule was 
neceſſary on motion for judgment againſt 


Vol. VII. 


Bancroft, Trin. 37 
Page 367 


LANDLORD 


3 


H. 38 G. 3. Page 477 
7. An actual entry is neceſſary to avoid a 
fine, and the party ſo avoiding it cannot lay 
his demiſe in an ejectment, or recover the 
meſne profits that accrued before ſuch entry. 


Lee * v. Hicks, T. 38 C. 3. 727 


ERROR, 


1. In an action on the 7 Face 1. c. 15. 7. I 


& 12. and 5 G. 2. c. 30. J 29. by aſ- 
ſignees of a bankrupt againſt one convicted 


of falſe ſwearing to a debt under the com- 


miſſion, to recover double the ſum ſo ſworn 
to, it is ſufficient to ſtate the conviction of 
the defendant on the indictment, and no 


advantage can be taken of any defect in 
that judgment but by writ of ertor. 


Holmes and others, Aſſignees of Brook a Bank- 
rupt, v. Walſh, H. 38 G. 3. 458 
2. So the Court will not quaſh a return to a 
mandamus (which directed an inferior Court 
to give judgment on an indictment) merely 


becauſe it ſtates an erroneous judgment 


given below: but a writ of error muſt be 
brought to reverſe that judgment. R. v. 


The Fuſlices of the W. R. of Yorkſhire, 467 | 


_EVIDENCE, 
See INFORMATION, No. 4, 5- PLEADING, 
No. 5, 6. TRE SPASS, No.2, WirTNEss. 


1. A bill in chancery is no evidence of the 


facts contained in it, not even of thoſe on 


which the prayer of relief is founded. 
Doe d Bewerman v. Sybourn, M. 37 G. 3. 2 

2. Except in the inſtance of a bill filed by 
an anceſtor, which may be evidence of a 
family pedigree therein ſet forth. 
Cole, cor. Ld. L Hil. 1789. cited ib. 

a). 

3. 1 in ejectment againſt the wife 
cannot be given in evidence in an a&ion 
againſt the huſband and wife for meſne 
profits. 

4. In an action of treſpaſs againſt the ſheriff 
for the wrongful act of a bailiff, it is not 
enough (in order to affect the ſheriff) to 


prove that he is a general bailiff, and had 


given a bond of indemnity to the ſheriff as 
ſuch, and to prove a copy of the warrant 
under which he entered and ſeized the 
plaintiff's goods: but the privity between 

oh the 


the caſual ejector. Roe d. 8 v. Roe, 


Taylor v. | 


Denn v. White, H. 37 G. 4. 112 
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INDEX TO THE PRINCIPAL MATTERS: 


the bailiff and the. ſheriff met be eſtabliſhed 
in the particular tranſaction on the beſt 
evidence, by proving the original warrant 
of execution from the ſheriff to the bailiff, 
or at leaſt by proving notice to produce it, 


ſo that in caſe of its not being produced 
ſecondary evidence of its contents may be 


| 


let in. Drake v. Sykes, Bart. H. 37 C. 3. 
| Page 113 
5. Parol evidence may be let in to explain a 
latent ambiguity in a will or codicil. Lord 
MWalpoie v. Earl Cholmondelzey, H. 37 G. 3. 
138 
6. But where the deviſor made one will in 
1752, and another in 1756, without diſ- 


poſing of his .perſonalty, and by a codicil 
(reciting that by his 1% will dated in 1752 
he had made no diſpoſition of his per- 
ſonalty) diſpoſed of his perſonalty and ap- 
pointed executors, it was ruled that there 


was no latent ambiguity ſo as to let in parol 


evidence to ſhew that the teſtator intended N 


by the codicil to confirm the will of 1756, 
and not to republiſh that of 1752. ib. 


7. The plaintiff's agent ſhewed to the de- | 


fendant, an underwriter, the captain's pro- 
teſt containing an account of the loſs of 
the ſhip-inſured, demanding payment: held 
that this did -not entitle the defendant to 
read the proteſt in evidence in an action on 
the policy. Senat v. Porter, H. 37 G. 3. 158 
8. An inſtrument executed abroad and wit- 
neſſe d by a foreigner reſiding there may be 
proved by evidence of the handwiiting of 


the witneſs and of the contraQing party, f 


but not by the latter alone. Barnes v. 
Trompowſky, E. 37 G. 3. 265 
9. Every inſtrument, to the ſigning of which 
there is a witneſs, ſhould be proved by that 
witneſs, if living, or by proving the hand- 
writing. of the witneſs in caſe he is domiciled 
in a foreign country or in caſe he cannot 
be found'ſo that there may. be a;preſumption 
of his death. 16. 
10. In treſpaſs the defendant may give evi- 
dence of title under the general Hue, Dodd 


v. Kyffin, T. 37 C. 3. 354 


41. In treſpaſs for breaking and entering the. | 
plaintiff's cloſe and taking his goods, the 


defendant may juſtify under a ſufficient le- 
gal proceſs, if he had it in fact at the time, 
although he declared then that he entered 
for another cauſe. Crowther v. Ramſbottom 
E. 38 C. 3. 654 


2 


4 


F 
* 
} 
A 


{ 


266 
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12. The defendant may give in evidence the 
declarations or admiſſions of the plaintiff 
on the record to defeat the action, although 
ſuch plaintiff appear to be only a truſtee for 

a third perſon. Bauerman v. Radeniut, 7. 
38 G. 3. Page 663 
Craib v. D' eib, T. 30 G. 3. 670, . 


EXCISE. 


1. After the duties of exciſe are charged on 
waſh made for extrafting ſpirits by 26 
G. 3. c.73-, if any part of the waſh is loſt 
by accident, the manufacturer cannot be 

_ relieved from the reſpective proportion of 
the * as for an overcharge. K. v. B. 
Sites, M 376. 3. 5 


Ex COMMUNICATION. 


1. A writ de excommunicato capiendo ſtating 
that the defendant was excommunicated in 
a cauſe of . defamation and ſlander merely 
ſpiritual”? is good. K. v. Payton, H. 37 
. 3. 1 
2. If the ſentence of the greater, inſtead of 
the leſſer, ex communication be pronounced 
it is only a ground of appeal: this court 
will not quaſh a writ de excommunicato 
. Sw for that objection. ib. 
It is not neceſſary that the deſendant ſhould 
be reſident in the dioceſe at the time of 
the excommunication ; it is ſufficient if he 
were there at the ticie-of the citation. ib. 


E XECUTION, 
dee upon, No. J. 


1. If a plaintiff conſent to the defendant's 
| being diſcharged out of execution on his 
undertaking to pay at a future day, he can- 

not afterwards ſue out any execution on 
that judgment in the event of the defend- 
ant's not fulfilling his undertaking. Tan- 
ner v. Hague, M. 38 G. 3. 420 


EXECUTOR AND ADMINISTRA- 
TOR, 
dee Ci rs, No. 4. 


1. If an arbitrator under a :reference between 
A. and B. adminiſtrator award that B. ſhall 
pay a certain ſum as the amount of A.'s 
demand, B. cannot afterwards object that 
he had no aſſets, but may bo attached for 


mon- 


7 


INDEX TO THE PRINCIPAL MATTERS. 


on- payment. ; 


EXECUTORY DEVISE, ; 
See Devise, No. 10, 11. 


F. 


FACTOR, 
See SET-OFF, No. | 


FARM. 
de GRANT, „ 


F E E 8, 
955 Horrpars, No. 1. 


F E ME, 
dee BARON AND FEME. 


'FINE. 


 Warthington v. Barlow, 


D — 


4. Where a tenant for life levies a fine, | 
though it is no bar to thoſe in remainder, 


yet it ſeems that a remainder-man muſt 
make an actual entry before he can main- 
tain an ejectment. 
Hicks, M. 38 G. 3. 433 
2. An actual entry is neceſſary to avoid a 
fine, and the party ſo avoiding it cannot 
lay his demiſe in an ejectment, or recover 
the meſne profits that acerued before ſuch 
entry. Lee Compere v. Hicks, T. 38'G. 3. 


„ 
FOREIGN SENTENCE, 


Gee e No. 13. 


FO RF El u R "WM 
See PLEADING. No. 55 6. 


9 


8 
See SETTLEMENT=—by renting. 104. a-year, 
No. 3. 


ſample in one place to be afterwards de- 
Jivered at another is within the ſtatute of 
Frauds, if no part of the goods contracted 
for were delivered, nor any thing given by 


morandum thereof in writing. Cooper V- 


Lilfton, M. 37 C. 3. . 


Dee d. Compere v. 


Fre 


* 1 * 


the buyer to bind the bargain, nor any me- 


2. The ſtatute of Frauds, 20 cur. 2. . 3. 


Bragner v. Langmead, A1, 37 G. 3. P, 20 


FRAUDS (Staty'e of). 


| 1. A parol promiſe to pay the debt of another 
and alſo to do ſome other thing is void by 


the ſtatute of Frauds, Chater v. Beckett, 
E. 37 G. 3. N 207 


FREIGHT. 


1. In covenant on a charter - party of af. 
freightment in which defendant covenanted 
to pay ſo much for freight for © goods de- 
« livered at A.,“ freight cannot be reco- 
vered pro rata iteneris if the ſhip be 
wrecked at B. before her arrival at A., 
though the defendant accepted his goods at 
B. Cook v. Jennings, M. 38 G.3, 381 
2. The inſurer on freigbt agreed td return 
part of the premium © if the ſhip failed 
% with convoy and arrived: held that the 
aſſured were entitled to that return the ſhip 
baving failed with convoy and arrived, 
though fhe had been captured and recap- 
tured,. and the aſſured had been obliged to 
pay for ſalvage. Aguilar v. Rodgers, IA. 
38 G. Zo» 421 


G. 


GAME L AWZ, 
bee INFORMATION, No, 2, 3, 4. 


GAMING, 
| See ABATEMENT, No. 3. 


GRANT, 


in reſpect of farms, lands &c. the tithes 


|| ariſing out of and in reſpect of rights of 


common appurtenant to ſuch farms or lands 
will paſs, Lord Gwydir v. Foales, E. 


| 


| "8s - 641 
2. A ſale of goods for more than 10. by | 


1  GROATS, 
Ser ImgoLveNT DEBTOR, No. 1, 


GUARDS, 
'See BILLETING, No. 1. 
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INDEX TO THE PRINCIPAL MAT TE as. | 


HK 
HABEAS CORPUS, 
Sce Bail, No, 5. 


x. The maſter cannot fue out a habeas corpus 


to bring up an apprentice impreſſed to be 
* diſcharged, though the apprentice himſelf 
may. R. v. Edwards, T. 38 G. 3. P. 745 
See further, Impreſs, No. 3. 


| HE IR, 
Sce DESCENT, No. I, 2. 


HIGHWAYS, 


See APPEAL, No. I, 2. 


1. The magiſtrates are not bound to appoint 
ſurveyors of the highways from the lift of 


perſons returned to them under ſtat. 13 | 
G. 3. c. 78. if in their opinions the perſons | 


named in the lift are” not qualified: but 


they may appoint other perſons of the pariſh 


who are qualified. R. v. Baldwin, H. 
37 G. 3. 169 
2. Under a turnpike act the truſtees had power 
to turn roads through private grounds, 
making ſatisfaction to the owners; and if 
they could not agree, they were enabled on 
giving notice to the owners to ſummon a 


jury to aſcertain the damage and to order 


ſuch ſum ſo aſcertained to be paid to the 
owners : 
order of the truſtees under the above act 
were quafhed, becauſe it did not appear on 


the face of the proceedings that any notice 


| had been given to the owners of the land. 


R. v. Bagſhaw, T. 37 G. 3. 363 


HOLIDAYS. 
1. The 29th of May is not a holiday in any 


of the law offices, and conſequently no of- 


ficer can take an extraordinary fee for bu- 


ſineſs done on that day. Pater v. Croome, 
e HE 5 
2. The only allowed holidays are Candlemas, 
the Aſcenſion, and St. John the _ N. vb. 


. 0 P. 
See TiTHEs, No. 1. 


. 
4 


F 


an inquiſition of the jury and an 


{ 


HUNDRED. 


I. The hundred are not liable in an TK | 
for damages brought by the perſon injured 
by a mob beginning to pull down his houſe, 
&c., unleſs the riot be of ſuch a kind as to 
amount to felony within the 1 G. 1. fl. 2. 
2.5. Reid v. Clarke and another, H. 38 
8. Page 496 

2. In that caſe the breaking of the plaintiff's 
windows by a mob becauſe he would not 
illuminate his houſe on a particular occa- 
ſion was held not to be within the act. 


ib, 
J. 
JAMAICA, 
Sze ASSUMPSIT, No. 2, 
Font 


I. In an action on the 34 G. 3. c. 23. for 
pirating a pattern for printing callico the 
omiſſion of an averment in the declaration, 
te that the day of firſt publiſhing the pat- 
tern was printed at each end of the 
piece of callico,“ (which together with 
the name of the proprietor is required by 
that ſtatute, the monopoly being limited 
for three months from the day of firſt pub- 
liſhing the pattern,) was holden to be aided 
by verdict; it being ſtated in the declara- 
tion that the defendants pirated the pattern 
within the term of three months from- the day 
of the firſt publiſhing thereof, and while the 
plaintiffs were entitled to have the ſole right of 
printing the ſame, &c. Macmurdo v. Smith, 
H. 38 G. 3. | 518 

2. If a local action be brought and tried in 
a wrong county, the defect is aided after 
verdict by 16 & 17 Car. 2. c. 8. The 
Mayor Sc. 7 London v. Cole, E. 38 G. 3. 


583 


IMPA RLAN CE, 
| See PRAc Tick, No. 19. 


IM PRESS. 
1. The ſtat b & 7 V. 3. c. 18. . allow- 


ing the maſter of a collier to nominate 
two ſeamen free from being imprefled is no 
longer in force, Ex parte Gallile, T. 38 
G. 3. 673 


9 2. If 
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INDEX To THE PRINCIPAL MATTERS. 


TY 1f an apprentice be impreſſed into the ſea- * 


ſervice," the maſter cannot ſue out an ha- 4 
bea: _— bring him up to be diſcharged, |} 
though the dans may. X. v. Ed. 
wards, T. 38 G. 3. 

But the Lord Chief Juſtice may iſſue a 
warrant to bring him up on the application 
either of the W or the 5 e ib. 


wa 


IND 1 0 T M ENT, 
Sete PLEADING. 
CERTIORARI, No. 1. 


1. An indictment or information for a libel | 


need not charge the offence to have been 
committed vi et armis, or allege that the 
libellous matter is falſe, R. v. Burks, A. 
37 G. % | 4 
2. On an indictment for a nuiſance i in erect- 
ing a wall acroſs a road (not for continu- 
ing the nuiſance) it is not neceſſary to ad- 
judge that the nuiſance be abated. Semb. 
R. v. the Juſtices of the V. R. f ork ſhixe, 
AH. 38 C. oy ; 467 | 


INF 0 R M A is © 1 O N, 
Zee IxDbicrMzNx. 


1. The Court will grant a rule ni for a eri- 
minal information at the end of a term 
againſt a magiſtrate for malpraQices during 
the term, but not for any miſconduct before 


| the wei X. V. * Smith, A. 37G. 3· | 


80 
2. It is no ee © to an information on 
the game laws that it is not gui tam. R. 
v. V. Lovet, H. 37 G. 3. 5 
3. On an information on the game laws, 
charging the defendant with keeping and 
uſing a dog and alſo a gun on the ſame - 
day, he can only be convicted in one pe- 
nalty. 5 Wt - 7 
4. If the evidence be given on the ſame day 
that the defendant appeared and pleaded, 
it will be intended that the evidence was 
given in his preſence. ib. 
. A magiſtrate ſhould ſtate all the evidence 
in the conviction, and not merely the reſult 
of it. 25 9 ib. 
6. When a ſtatute creates a penalty, and ſays | 
that one moiety ſhall be to the uſe of the 
king and the other to a common informer, | 
the king may ſue for the whole by an in- 
formation filed in B. R. by the Atiorney 


Page 745 


þ 


Vox. VII. 


General, | 


commenced a gui tam ſuit for the penalty. 
. v. Hymen, E. 38 G. 3. 


INQUIRY, Writ of. 
ee Practice, No. 16, 17, 18. 


INSOLVENT DEBTOR. 


1. A note for groats muſt be ſigned by all the 
PrzxJuRy, No. . 45 


creditors: if it be not, the defendant is en- 
titled to be diſcharged, though he has re- 
ceived ſome payments under it. E. v. 
Willinſen, H. 37 G. 3. 156 
2. The inſolvent act 34 G. 3. c. 69. does not 
diſcharge the perſon of an inſolyent (who is 


entitled to the benefit of that act) from the 
payment of the arrears of an annuity be- 


coming due after his diſcharge on a cove- 
nant made before the att. Marks v. Upton, 
7. 37 G3. 305 
3. Inſolvent debtors petitioning under the 
Lords' act 32 G. 2. and ſubſequent acts for 
their further relief ſhall be brought into 
court during term time on Mondays and 


Thur ſooys only. Reg. Gen. H. 37 G. 3. 


454 
4. The notes for the weekly payments of 


35. 64. under the Lords“ act muſt be 
ſtamped. Finmun v. Haynes, H. 38 G. 3. 
530 


INSPECTION OF COURT ROLLS. 


1. A freehold tenant of a manor has no right 
to inſpect the court rolls, unleſs there is 
ſome cauſe depending in which his right 
may be involved, K. v. Allgoed, T. 38 G. 3. 


y 746 
INSURANCE, 
See EVIDENCE, No. 7. 


1. A ſailor cannot inſure either his wages, | 
or any thing that he is to receive at the 


end of the voyage in lieu of wages, e. g. 


Haves, TO v. De Taſtet, H. 37 G. 3. 


157 
2. Nor can he recover the TVs of ſuch thing 


in an action againſt his agent for negli- 
gence in not procuring ſuch inſurance. ib. 
3. The aſſured cannot recover on a policy of aſ- 


| furance,unlels they equip the ſhip with every 
91 „ 


unleſs a common iter has 


Page 536 


Sad contra in lll v. Caſey, 7. 38 G. 3. 
670 
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i 15 INDEX 10 THE- PRINCIPAL: Mt: ATTERS: 155 
8 "hs necellaey to ber navigation during | 6 having ſailed with convoy and wine, 
5 the voyage; and therefore they cannot re- js n ſhe had been captuted and x: 
= cover if there be no pilot on board. Law | - | tured, and the aſſured had been obliged to 
5 oy V. Hellingfworth,| H. 37 G. 3. Page 160 pay for falvage. WN ro a, , M. 
= 4+ Whether it be neceſſary. to the right of - 386. „ Page 421 
me aſſured to recover that, in navigating 11. A deviation of a veſſel abe the voyage 
: . up the Thames, there ſhould be a pilot on | - inſured through. the ignorance of the captain 
10 4 board qualified according. to the directions 1 from any other motive not fraudulent, 
il | of the ſtat. 5 G. 2. c. 20. f Du. ib. though it avoids the policy, does not con- 
1 | | 8 The aſſured cannot recover on a policy of. | ſtitute an act of barratry. Nhyn v. Roya / 
: . „ inſuranee unleſs they make a full diſcloſure 15 Exchange Aferauce Company Aste 3. 
_ of all the circumſtances of the intended | 505 
If: 3 c Voyage, even with reſpect to the track the 12. In an action on a 1 of 1 
| WW ; No "ſhip intends to take, Mt ddleweod v. Blakes, | on goods warranted American on board a 
4 | 5 "6. 37 S 3 162 ſhip from Landon to Vi irginia, a ſentence 
bt 1 6. By Rat. 31 G. 3. c. 54. £7: FAY regulating | Of a foreign court, which afier reciting 
q 4 | the African flave-trade it is neceſlary that that oh foraſmuch as the true deſtination of 
ba _ the certificate of the captain's having ſerved | ** the veſſel was for the E-glifh iſlands, 
1 as that act requires ſhould be atteſted by the | ** having been hired and loaded at London, 
4 ; owner or owners of the ſhip or ſnips in which and having on board-eighty barrels. of 
_ 8 ſervice was performed: and the aſſured | ** gunpowder, declares the ſhip and cargo 
[ i | © cannot recover on a policy on a ſhip whoſe | ** a good prize,” is not concluſive evidence 
| „ = captain has not ſuch a certificate, Farmer againſt the warranty of neutrality ; becauſe 
1 v. Legg, E. 37 G. 3. „ the ſpecial grounds aſſigned for the ſentence 
= 7. I5 an infarance be effefted on fruit, ms do not neceſſarily lead to ſuch a concluſion. 
218 the policy contain the uſual memorandum | Calvert v. Bovill, H. 38 G. 3. 523 
WT « corn fruit &c. warranted free from | 73: By the ſentence of a Fr ench « court of ad- 
it Þ | *« average unleſs general or the ſhip be | miralty it appeared that the ſhip inſured, ' 
1 . 1 franded,” and the ſhip he} in fact ſtranded | warranted American, had been condemned 
1 in the courſe of the voyage, the under. | ®* cgemy.'s Property for want of having on 
| Wu 1 writers are liable for an average loſs ariſing | amn pie e 
ll from the perils of the ſeas, though no part ſuch as is requited by a marine ordinance 
8 of the loſs ariſe from the act of ſtranding. of Frames, and au, by the court there 
. 1 | n Kenſington, E. 3j G. 3. 210 0 be requiſite within the meaning of the 
Wilt: 3. A company of ſhip-owners engaged to i- treaty of commerce between France and 
; 1 ſure each other's ſhips, and covenanted America; held to be concluſive evidence 
| "i . al , and not j ointly, to pay a certain * 1 8 * neutrality, though 
. ſum in caſe of loſs in proportion to their an ee ee bogs merican. Geyer v. 
1 reſpeaive ſhares, but in caſe of the inſol. Aguilar, 7. 38G.3 65. 
_ vency of any one of the members, all. the 14. A warranty in a policy of inſurance that 
others were to be reſponſible : held that the ſhip is American property, means that 
this contract was void by the tat, 6 G. 1. | the ſhip is entitled to all the privileges of 
18. f. 12. . Smith, T. 37 G. 3. an American flag; and if ſhe have no paſſ- 
338 | port on board (which is required by treaty 
9: If the credit of any company (except the | between France and America) the warranty 
Royal Exchange Aſſurance Company and is not complied with, and the aſſured can- 
the London Aſſurance Company) be in any | not recover againſt the under writer; 
event pledged in a conttact of inſurance, though in fact the ſhip ſuffer no inconve- 
the contract is void by that ſtatute. /þ, | mene un the voyage from the want of the 
341 | paſſport. Rich v. 7. Cans T. 38 G. 3. 705 
7 a0. The inſurer on freight agreed to return | 5 
part of the premium * if the ſhip failed INTE RE $T, 
« with convoy and arrived:”” held that the | See. Bonn, No. 2. . 
| aſſured were entitled to that return, the | 
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«kt figned in any wang; of the 


pe. or the ſubſequent vacation relates | 


4 back to the firſt day of the term, notwith- 


judgment actually ſigned; 3 and an execution 
againſt the defendant's goods may be taken 
out upon it, teſted the firſt day of the term. 
FBiragner v. Langmead, M. 37 G. 3 Page 20 
2. But if the execution be not teſted until 
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1 U D G ME NT 33 in Caſe of a Nonſuit. 


x. The plaintiff in a gui tam action on the 


ſtat. 7 Geo. 2. c. 8. withdrew his record, 


becauſe the broker who negotiated the il- 


legal contract for ſtock refuſed to give 
evidence for fear of ſubjecting himſelf to 
a a penalty on the ſame act: this was holden 
: to be a ſufficient reaſon for diſcharging a 
-rule for judgment as in caſe of a nonluit 
for not proceeding to trial, though the wit- 
neſs's liability to be ſued would not be re- 
moved until after the three ſucceeding 
terms. Ragues 7 t. v. Epicer, H. 37 C. 3. 


178 | 


| JURISDICTION, 
& Hronwavs No. 2. 2 


J USTICE OF PEACE. 
1. No action can de brought againſt a juſtice 


of the peace for any act done by him in 
that character without giving him a 


' month's notice of the writ or proceſs in- 


tended to be ſued out as well as of the cauſe 


| 9 action. | | Lovelace v. Curry, E. 38 C. 3. | 


631 

2. Notice of an action on the caſe for falſe im- 
pri ſonment and aſſault was held not ſufficient 
to ſupport an action of treſpaſs and falſe im- 
priſonment. Per Yates J. 
Ward, Winche 1 Summer Aſs zes 1 767. 


ib. n. 
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LANDLORD any > TENANT, 


| See Lnasx. Noricz To qQuiT. 
ſtanding the death of the-defendant before 


1. If a tenant for life, under a limited power 
of leaſing, grant a leaſe exceeding his 


| . confirmation by the remainder-man. Doe 
d. Martin v. Watts, H. 37 G. 3. Page 83 


rent after the death of the tenant for life, i it 
is an admiſſion that the defendant is his 
tenant, and the tenant is ne to notice 
to quit. 1 
3. Where a landlord 15 a right to re- enter 
for non- payment of rent, he cannot reco- 


| | ver in ejectment at common law unleſs he 
demand the rent on the day when it be. 


comes due; nor under the ſtat. 4 Geo. 2. 
c. 28. / 2. if there be a ſufficient diſtreſs 


H. 37 C. 3. 8 7 
4. A ſheriff's officer, dung in \ poſſeſſion of 


made a diſtreſs for rent, ſold the 
reverſed; held that the officer was liable 
lord in an 2 for money had and re- 
ceived. 
Murcott, K. a, G. 3. 
5. The goods of a tenant are liable for a 


in a civil ſuit. ib. 


| 6. A tenant holding over after the expiration 


E of his term cannot diſtrain the landlord's 
cattle which were put upon the premiſes 


 Coftar, A. 38 G. 3+ 431 


8. If B. claiming under A. let lands for a year 


title of 4. Barwick d. the Mayor and Al. 


We H. 36 C. 3. 488 


9. la 


power, the leaſe is void and not capable of 


2. But if che remainder-man accept rent as 
after the defendant's death, it is irregular, | 


on the premiſes. Doe d. rn. v. e 1 | 


the tenant's effects under an 2 ; 
diſtrained, and afterwards the outlawry was 
'to pay the produce of the goods to the land- 


t. Johns College, Oxford, v. 
259 8 


year 's rent, notwithſtanding- an outlawry. 


by way of taking poſſeſſion. Taunton v. 


7. The landlord has a right to enter on the 
expiration of the term, though if he do it 
with a ſtrong hand to diſpoſſeſs the tenant 
by force he may be indicted, . 15. 


to C., and die, and A. afterwards bring an | 


dermen of Richmond in Yorkſhire v. Thamp- 
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| INDEX ro THE. PRINCIPAL: MATTERS. 


9 ts ad Le of covenant for rent -on an | 


indenture brought by the affignees of the 
leflor (a bankrupt) the leſſee cannot plead 
that the leſſor nil habuit' in tenementis. 
Parker and others, Aſſignees of Stil a Bank- 
rupt, v. Manning, E. 38 G. 3. N 5 37 


LEASE. 


| 


1. Dp a marriage ſettlement an eſtate was 
ſettled to the uſe of the wife for life, re- | 


mainder to ſuch perſons and for ſuch eſtates | 


as ſhe ſhould by deed or will atteſted by | 


three witneſſes appoint, and for want of 


ſuch appointment reverſion to herſelf in fee. | 
During her huſband's life ſhe made a will | 
in purſuance of the power, deviſing the 
after which ſhe and | 


eſtate to A. in fee; 
her huſband exdcuted a leaſe of part of the 
ſettled eſtate to the defendant, not executed 
purſuant to the power; and after her huſ- 
band's death, ſhe received rent from the de- 
fendant. Held that ſuch leaſe was voidable 
only by her upon her huſband's death; and 
that her receipt of rent accruing afterwatds 
was a confirmation of it againſt A. who 
claimed under her appointment by the will. 
Doe d. Collins v. Weller, H. 38 G. 3. 478 
2. Where tenant for life grants a leaſe for 
years, which is void againſt the remainder- 


8 


man, and the latter before he elects to 1 


avoid it receives rent from the tenant, 
whereby a tenancy from year to year is 


created; yet this is with reference to the 


old term, and therefore a half year's notice 
to quit from the remainder-man ending 
with the old year is good. 


three, lives, or for any term of years deter- 
minable on one, two, or three, lives, ſuch 
lands as were then demiſed for any ſuch 
term, lands are not included which were 
then held under a demiſe “ to V. and G. 
*<. for.gg years, if W. and his widow and 
-« any eldeſt ſon living or in ventre ſa mere 


q 


ib. | 
3. Under a power of leaſing for one, two, or 


pr 
_—_— 


ſons five were 3 in 1 


under the leaſe: for under ſuch a general 
power the three lives muſt be certain and 


1 ES . Reade Wyndham v. . 


* 1 B E . 
Tos Invtcrmin, No. 1. 


LIBERUNM TE NEMENTUM, 
See EVIDENCE, No. 10. 


c 


ILIMI TAT! 10. 
See Dxvlsx. EO 


1. By deed. and fine an eſtate was. limited to 


the uſe of the huſband for life, remainder 
to truſtees and their heirs during his life to 
_ preſerve contingent remainders, remainder 
to the wife for life, remainder to the truſ- 
tees and their heirs, (not ſaying during ber 
life,) in truſt to ſupport the contingent uſes 
and eſtates thereinafter limited, remainder 
to the firſt and other ſons in tail, remain- 
der to:the wife in tail, remainder in default 
of iſſue to ſuch. perſons and for ſuch eſtates 
as ſhe ſhould appoint &c.: held that the 
truſtees took a legal eſtate in ſee after the 
determination of the wife's life-eſtate, and 
that all the ſubſequent limitations were 


by the wife to the uſe of the right heirs 
of the huſband could not unite with the 
antecedent life-eſtate of the huſband, but 
could only give an equitable eſtate to the 
perſon who at his death ſhould anſwer the 
deſcription of his right heir, 


Wife v. Morris, N. 38 . 3. 438 & 342 


LITERARY PROPERTY, 
Lee COPYRIGHT, 


« at the time of his (M's) death, or if | RAY CR, 
no ſon any eldeſt daughter then living or | M. 

in ventre ſa mere, or any or either of 

« thoſe three, viz. of the ſaid V. and _MA NDAMU 8, 


ei ſuch his wife ſon or daughter ſhould fo 
« long live, remainder to the ſaid G. and 
e his widow ſon or daughter in the ſame 


«© .manner:;z* of which. deſcrjption. of per- 


| See 8 No. 7. 


1. The Court will not quaſh a return to a 

mandamus (which directed an inferior court 
to give judgment on an indictment) merely 
;becanſe 


3 


truſt - eſtates; held alſo that an appointment 


Venables an! 


the power reſerved, who were all entitled 
in ſucceſſion, three at a time, to come in 


hoes it ſtates an erronedus ;udapagiht 
given below: but a writ of error muſt be 
brought to reverſe that judgment, R. v. 


38 G. 3. Page 467 
2. In a mandamus to a company in a corpora- 
tion to compel them to inrol indentures of 
apprenticeſhip it is ſufficient to ſtate ge- 
nerally that thoſe who have ſerved a free 
burgeſs &c. under indentures of apprentice- 
ſhip, and whole indentares have been in- 
rolled, are entitled to be admitted to their 
freedom ; that A. B, had ſerved &c., that 
bis indentures ought to have been inrolled 
on being tendered &c, and that they were 
tendered for that purpoſe, but that the de- 
fendants refuſed to inrol them. KR. v. The 
Wardens of the Cooper Company of News 
caſtle wpon Tyne, E. 38 G. 3+ 543 


MESNE PROFITS. 


1. An actual entry is neceſſary to avoid a 


meſne profits that accrued before ſuch entry. 
Lee Compere v. Hi cs, T. 38 G. 3. 727 


* 1 I TIA. 
1. An order for reimburſement under the 


i 


to indemnify the pariſh in which ſuch ſub- 
ſtitute's family ſhall have become chargeable 


tenance, muſt be made by the ſame ma- 
giſtrate and at the ſame time as the firſt 
order of maintenance ; and notice of ſuch 


they can be proceeded againſt criminally for 
diſobedience to it. R. v. The Inhabitants 
of Ledbury, E. 38 G. % 558 
2. Semble, That if the ſubſtitute be ſworn 
and actually ſerve, his family are entitled 
to be relieved within the meaning of the 


26 Geo. 3. c. 107. / 24, and 33 Geo. 3. 


previouſly approved by two deputy - ieu- 
tenants, or inrolled. th. 


MISNOMER, 
See PLEADING, No.8. | 


MORTGAGOR, 


— 


No. 2. . 
Ver, VII. 


The Juſtices N the M.. R. of Yorkſhire, I I. 


order of reimburſement ought to be ſerved 
upon the pariſh to be affected by it before 


2 


fine, and the party ſo avoiding it cannot lay 
his demiſe in an ejectment or recover the 


33 Geo. 3. c. 8. /. 3. made upon the parifh 
for which a ſubſtitute in the militia ſerves, 


c. 8. / 3. though the ſubſtitute were not 


See DescenT. EJECTMENT, No, 2. SHIP, 


1 


d b lieved under an order of main- 1 15 | | 
mb IEG tee NIL HABUIT IN TENEMENTIS, 
See COVENANT, Nd 2. 


INDEX: TO THE: PRINCIPAL MATTERS, 


| 


See JusTICE or PEACE, No. 1, 2. 


N. 
NAVIGATION. 


1. By a navigation act the ſhares were de- 
clared to be veſted in the ſubſcribers their 
_ executors and aſſigns, with power to the 
ſubſcribers to aſſign their ſhares; and a 
committee to be appointed under the act 


were authoriſed to make calls on the pro- 


prietors of ſhares at ſuch time as they 
ſhould think fit; held that an original ſub. 
ſeriber is not Ruble for any call, made by 
the committee after aſſigning his ſhare. 
The Huddersfield Canal Company v. Buckley, 
M. 31 G. 3. Page 36 
2. The ſame act empowered the company to 
ſue for calls &c. * by action of debt or on 
the caſe:” it was ruled that an action on 
the caſe in tort lay, ib. 


N E W TRIAL. 

I. In an action on the caſe for diverting the 
plaintiff's watercourſe, where the jury 
under circumſtances of aggravation gave 
3000 J. damages, the Court granted a new 
trial on the ground that the damages given 

greatly exceeded the amount of the injury 

proved: but they directed that the former 
verdict ſhould ſtand as a ſecurity in the mean 
time for the damages which might be given 
on the ſecond trial. Pleydell v. Ld. Dor- 
cheſter, H. 38 G. 3. | 329 


NISI PRIUS, 
See WRIT, 2 as 2. 


NON P N Os, 
See PRACTICE, No. 3. 


NONSU IT, 
See JUDGMENT as in Caſe of. 


NOTICE, 


NOTICE TO QUIT, 
dee LANDLORD AND TENANT, No. 2. 


1. A notice delivered to a tenant at Michael- 
mas 1795 to quit at © Lady.: day which will 
be in the year 1795” was holden to be a 
good notice to quit at Lady-day 1796. 

— Dee 


— 


See LANDLORD AND TENANT, No. 4, 5. 


INDEX ro THE PRINCIPAL MATTERS, 


Dos d. Dil. f Belfird ve Kightley, M. 


37 C. 3. „ 1 Page 63 
2. Where tenant for Aife grants a leaſe for 


years whic h is void againſt the remainder- 


man, and the latter before he elects to avoid 

it receives rent from the tenant, whereby | 
a tenancy from year to year is created, 

yet this is with reference to the old term, 


and therefore half a year's notice to quit 


from the remainder-man ending with the 
old year is good. Doe d. Collins v. Meller, 
"IM 38 G. . | p 478 


; NUISA N C E, 
See Bond, No. 3. Ixpicruzxr, No. 2. 


OCCUPIER, 
See Poor RATE, No. 2, 3. 


QFFICER.. 

1. A churchwarden making a diſtreſs for a 
poor-rate under a warrant of magiſtrates, 
is entitled to the protection of the flat. 
24 Ger. 3. c. 44+ in having the magiſtrates 
joined with him as defendants in an action 
of treſpaſs, Harper v. Carr, E. 37 G. 3. 

| ; 270 


OUTLAWRY, = 1 


7. 1 


PA LATIN E COUNTY, 
See TRIAL, No. 2. 


PARISH APPRENTICE, | 
See APPRENTICE, No. I, 2. | 


PARTNER, 


See ABATEMENT, No. 3. Assuurerr, No. 3. ö 


INSURANCE, No. 8. 


1. One partner cannot bind the other partners 
by deed. Harriſon v. Ruſbforth, E. 37 G. 3. 


207 
2. But he may by drawing or accepting bills 


of exchange. 1b. E 


PARTY GRIEVED, 
See CosTs, No. 1, 2. 


Q, 


PAYME N . = 
Ser made Ne. 19. 


1. If the ſeller of goods take notes o or bills for 
them, without agreeing to rin the riſk of 
the notes being paid, and the notes turn out 
to be worth nothing, this will not be con- 

ſidered as * Owenſon v. Morſe, 


A. 37 G. 3. Page 64 


PAYMENT? OF MONEY INTO 
COURT, | 


be Cosrs, No. 6. 5 


I. The Court will not permit a defendant to 
pay money into court in an action againſt 
the ſheriff for a falſe return to a fi. fa. 
_ v. Fuller, T. 37 G. 3. 335 


PE DIGREE, 
See EVIDENCE, No. 2. 


f E ER. 
See ATTACHMENT, No. 1. 


PE NAL T v. 
See INFORMATION, No. 3 


1. When a ſtatute creates a . and ſays 
that one moiety ſhall be to the uſe of the 
king and the other to a common informer, 
the king may ſue for the whole unleſs a 
common informer has commenced a gat 
tam ſuit for the penalty. R. v. Hymen, E. 
E „ 

2. In ſuch a caſe the king may recover the 
penalty by an information filed by the At- 
torney General in B, R. ib, 


PERJURY. 


1. An indictment for perjury aſſigned on an 
affidavit ſworn before the Court of B. R. 
need not ſtate, nor is it neceſſary to prove, 
that the affidavit was filed of record or 
exhibited to the Court, or in any manner 
uſed by the party. R. v. Croſiley, 7. 37 
8. | Fw: 5 
2. Perjury may be aſſigned on an affidavit of 
an attorney of the court made in anſwer 
to a charge exhibited againſt him in 2 
ſummary way for having in his poſſeſſion 
blank pieces of paper with affidavit ſtamps, 
and the ſignatures of a Maſter extraordi- 
nary in Chancery and another perſon at the 
bottom of the papers. ib. 
3+ It is no objection to ſuch an indictment 
that it is not ſtated where the court was 
7 holden 


INDEX T0 THE PR 


on the defendant to anſwer the charge, a 


taking the falſe oath. . Page 315 


PHYSICIANS, | 

1. A doctor of phyſie, who has been licenſed 
by the College of Phyſicians to praQtiſe 
phyſic in Londen and within ſeven miles, 
cannot claim as a matter of right to be 
examined by the College in order to his 
being admitted a fellow of the College. 
K. v. The Prefident and College of Phyſicians, © 


2. The College of Phyſicians, who have 
power by their charter (confirmed by act 
of parliament) to make bye-laws, have 
made bye-laws reſpecting the qualifications 
of perſons to be admitted into the College: 
by them it is ordained that no perſon ſhall 
be admitted into the claſs of candidates 
before admiſſion into the College, unleſs 
he has taken a degree of M. D. at Oxford, 
Cambridge or Dublin, except in two caſes ; 
in one of thoſe caſes the preſident may 
propoſe once in every other year a doctor 
of phyſic of a certain ſtanding, and if he be 
approved by the College, he may be ad- 
mitted a fellow; in the other any fellow 
may propoſe a doctor of phyſic of a certain 
age and ſtanding, and if approved at cer- 
tain meetings he may be admitted a fellow : 


_ Ay *. 
dee INSURANCE, No. 3, 4- 


PLEADING, T 
Seer BANKRUPT, No. 8, 9. INDICTMENT, | 
No. 1. PERJURY, No. 1, 2, 3. SLAx- 
DER, No. 1, 2» 


1. Where an exception is in the enacting 
elauſe of a ſtatute giving a right or a for- 
feiture, the party ſuing for the right or for- 
feiture muſk negative the exception in his 
—— Gill v v. 3 M. 37 G. 3. 

27 


againſt a perſon, who has been twice 
bankrupt, under the ftat. 5 Geo. 2. e. 5 


effects of ſuch perſon ſhall be liable to his 


bclden when the original adflicxtion” Was 
made, Or when the rule was made calling 1 ficient to pay 155. in the pound &c.” it is 


j. . neceſſary for the plaintiff to aver that the 
bankrupt's eſtate has not paid 15 f. in the 


Page 27 


ſufficient venue being laid to the fat of | 


4 


a a_ 
ith. md... KH 


E. 37 G. 3. 282 


8 FED. SALES 
” 
„ 


held that theſe were reaſonable bye-laws. | 
5. | | 282 


2. Trends in a a f. f on a 9 | 


f. 9. which ſays © the future eftate and | 


INCIPAL MATTER 3 
ereditors unleſs tie eftate ſhall produce ſuf- 


pound, "Th, 
3. In an action on the caſe for not delivering 


quantity at a fixed price undertook to de- 


liver it to the plaintiff at S. within one 
month from the time of the ſale, the plain- 
tiff muſt aver a tender of the price or 
Morton v. 


what is equivalent thereto. 


Lamb, H. 37 G. 3. | 0 125 


and the payment of the price were con- 
current acts to be done at the ſame time; 
and each muſt aver performance or an 
offer to perform his part before he can 
maintain an action againſt the other. ib. 
5. In an action againſt a wharfinger to whom 
goods were ſent to be ſhipped, for neglect- 
ing to take out a ſufferance, for want of 
which the goods were ſeized, it is not ne- 


condemned by a ſentence in rem. Baler v. 
Liſcoe, H. 37 G. 3. „ 171 
6. In ſuch a caſe it is ſufficient to aver that 
“% for want of ſuch ſufferance the ſaid goods 
were /eized as forfeited, whereby the ſame 

| became wholly loſt to the plaintiff,” and 
proof of a ſeizure in fact by the officer for 
a juſt cauſe of forfeiture will ſuſtain the 
declaration. | ib. 
7. In aſſumpſit brought hs. an adminiſtrator 
die bonis non, the promiſe may be laid to 
have been made to the firſt adminiſtrator. 


3 
5 5 Hirſt v. Smith, E. 37 G. 3. 132 


8. Where defendant had been ſued as the 


had judgment againſt him, and in debt 
on that judgment he was called Hamilton 
| Plemyng Eſq. commonly called Earl of 
' Wigiown; on nul ticl record pleaded, held 
to be a failure of record. Blackmore v. 
Flemyng, M. 38 G. 3. 
9. By the ſtat. 1 Jac. I. c. 15. 11 & 12. 
and 5 G. 2. c. 30. /. 29. after any perſon 
has been convicted on an indictment for 
falſely ſwearing to a debt under a eommiſ- 
fion of bankrupt (on which indictment he 


ſeveral 


corn at &. purſuant to an agreement, | 
whereby the defendant in conſideration that 
the plaintiff had bought of- him a certain 


5 5 In ſuch a caſe the delivery of the corn 
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Right Honorable Hamilton Flemyng Earl of 
| Wigtown, having privilege of peerage, and 
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; double the ſum ſo ſworn to in an aQion, | 
in which it is ſufficient to ſtate the con- | 


 Tiſbing the pattern) was holden to be aided 


RA 
N 


— 


INDEX To THE PRINCIPAL MATTERS. N 
0 ſtatutes againſt perjury) the aſſignees i 3. A leſſee of. lands ſhould. be. rated to _ 


of the bankrupt. may recover from him 


viction of the defendant on the inditment, 
without alſo alleging that the deſendant 
did take ſuch falſe oath. Holmes and others, 
Aſſignees of Brook a Bankrupt, v. Walſh, 
H. 38 G. 3. Page 458 
10. In ſuch action the defendant cannot take 
advantage of any defect in the judgment 
on the inditment: for that can only, be 
done on a writ of error. ih, 
11. In an action on the 34G. 3. c. 23. for 
pirating a pattern for printing callico, the 
omiſſion of an averment in the declaration, 
« that the day of firſt publiſhing the pat- 
ce tern was printed at each end of the piece 
« of callico” (which together with the 
name of the proprietor is required by 
that ſtatute, the monopoly being limited 
for three months from the day of firſt pub- 


8 


by verdict; it being ſtated in the declara- 
tion that the defendants pirated the pattern 
within the term of three months from the day 
of the firſt publiſhing thereof, and while the 
plaintiff's were entitled to have the /ole right 
of printing the ' ſame &c.  Mackmurdo v. 
Smith, H. 38 G. 3. f 518 
12. It is not neceſlary in a declaration on a 
bill of exchange to aver that the maker 
delivered it: it is ſufficient to ſtate that he 
made it. Churchill v. Gardner, E. 38 G. 3. 
596 
13. The Court will grant leave to enter the 
continuances after verdict in order to arrive 
at the juſtice of the caſe. Doe d. Mears 
v. Dolman, E. 38 6. L m 


p OL [ C Y, 
See INSURANCE. 


POOR-RATE. 


1. An attorney is not liable to be aſſeſſed to 
the poor-rates in reſpect of the HE of 
his profeſſion. R. v. J. neee "oh . 
37 CG. 3. 60 

2. The granting of a warrant of diſtreſs by 
magiſtrates to enforce payment of a poor 
rate is a judicial, not a miniſterial act; 
they ought firſt to ſummon the party and 
hear what he has to ſay in his defence. 


| 
Harper v. Carr, E. 37 G. Zo | ; 270 


poor according to.the preſent value of the 
lands. R. v. Skingle, E. 38'G..3. Page 549 
4. A. having granted to B. a leaſe for years 
of way leaves, (for the purpoſe of carrying 
coals,) and the liberty of erecting bridges, 
and levelling hills over certain lands, B. 
made the waggon-ways, incloſed, them, 
thereby excluding all other perſons, erecled 
bridges, and built two houſes | on the land for 
his ſervants ;z held that B. was liable to be 
rated to the poor for te the ground called the 
waggon- way. R. v. Pell, E. 38 G. 3. 598 
5. The occupier of land is liable to be rated 
to the poor, without conſidering whether 
he has any eral ILY . Fi, 


POSSESSIO FRATRIS, 
See SEISIN, No. I, 2, 3. 


P OWER. 

1. By a marriage ſettlement an eſtate was ſet- 
tled to the uſe of the wife for life, remain- 
der to ſuch perſons and for ſuch eſtates as 

| ſhe ſhould by deed or will atteſted by three 
witneſſes appoint; and for want of ſuch ap- 
pointment reverſion to herſelf in fee: during 
her huſband's life ſhe made a will in pur- 


ſuance of the power deviſing the eſtate to 


A, in fee; after which he and her huſ- 
band duden a leaſe of part of the ſettled 
eſtate to the defendant, not executed pur- 
ſuant to the power; and after the huſband's 
death ſhe received rent from the defendant. 
Held that ſuch leaſe was avoidable only by 
her upon her huſband's death, and that her 
receipt of rent accruing afterwards was a 
confirmation of it againſt A., who claimed 
under the appointment by the will, Doc d. 
Collins v. Meller, H. / 08 
2. Under a power of leaſing for one, two, 
or three lives or for any term of years de- 
terminable on one, two, or three lives ſuch 
lands as were then demiſed for any ſuch 
term, lands are not included which were 
then held under a demiſe to“ . and G. 
for ninety- nine years if W. and his widow- 
and any eldeſt fon living or in ventre ſa 
mere, at the time of his. (V.'s) death, or 
if no ſon, any eldeſt daughter then living 
or in ventre ſa mere, or any other of thoſe 
three, v:z. of the ſaid . and ſuch his wife, 
ſon or daughter ſhould ſo long live, re- 
mainder to the ſaid G. and his widow ſon. 
or davghter in the ſame manner,” of which 
: . deſcription 


INDEX 10 THE PRINCIPAL MATTERS: 


 Adſeription of perſons five were in fact 
| living at the time of the power reſerved, 
cho were all entitled in ſueceſſion, three at 
a time, to come in under the leaſe: for un- 
der ſuch a general power the three lives 
muſt be certain and co-exiſting. Dye d. 


_ Trane V. I; T. 38 G. 3. P. 713 


| PRACTICE, | 
See AMENDMENT. ATTORNEY, No. 1, 2, 3. 
Bail, No. 1, 2. DEaTa or Derenp- 
anT, No.1. DrscoxrixuAxck, No. 1. 
| INFORMATION. IxsoLVENT DEBTOR. 


| PaymenT or Monzy inTo Covrr, | 


SHERIFF, No. 1. VENUE. WARRANT 
of ATTORNEY, No. 1. 

1. It is irregular to file a declaration in the 
office, when the defendant's place of re- 


ſidence is known to the plaintiff, Oldham ö 


v. Burrell, M. 37 G. 3. 26 
2. It is no exception againſt bail, until the 


plaintiff give notice of the exception. ib. 


The Rat, 13 Car. 2s fe. 2. C. 2. enabling 
a defendant to ſign judgment of non pros 
for want of a declaration in due time, ex- 
tends to all caſes. ib. 


4. Under certain. circumſtances the Court will 
ſtay the proceedings in an action of treſpaſs 


for ſeizing goods, on the defendant's re- 


ſtoring the goods, or paying the full value 
of them, with the coſts of the action. 


Pickering v. Truſte, M. 37 G. ED 
5. It is irregular to hold a defendant to wh 


in aſſumpſit, and then to declare in trover. 
Tetherington . Golding, M. 37 C. 3. 1 


6. A plaintiff cannot declare by the bye be- 


fore he has declared in chief. zz. 
Though judgment has been irregularly 
" Gigned without filing common bail for the 
' defendant according to the ſtatute until 
after the ſucceeding term after the writ 
was returnable and aſter the judgment itſelf 
has been entered up, yet the defendant 


having given a cognovit is eſtopped from | 


 objeQing to the irregularity, if before the 


time of making the objection the plaintiff 2 
has filed common bail nunc pro tunc. Davis 


— 


v. Hughes, E. 37 G. 3. 206 


8. Upon an application to ſet aſide an attach- | 
ment againſt the ſheriff for not bringing 
in the body, bail having been but in and 
no trial loſt, the Court require an affidavit 
of merits if the application come from the 
defendant, but not if it come bond fide from 

Vor. VII. 


N 
1? 


15. Afﬀidavits to ſet aſide an aiachinent that 


16. After judgment by default in an action 


Ig. In C. B. it was referred to the prothono- 


— tot III es eg 


the ſheriff. K. v. The Sheriff of burn K 
37 G. 3. | Page 239 
. But where ſuch attachment as regularly 


iſſued, the Court will on no account relieve : | 
the ſheriff, if it appear that he let the de- 


fendant out of cuſtody without taking from 
him ſuch a — as is required by the 


ſtatute. ; ER 


10. A declaration 5 only well filed from the 


time of notice, whether it be a declaration 


in chief or de bene efſe ; and therefore the 
defendant has four days after notice in 
which to plead in abatement, Hutchinſon 
v. Drown, B. 37 G.% 298 
11. The deſendant in the original action 


need not obtain a judge? s order to change 


his attorney on bringing a writ of error. 


Batchelor v. Ellis, T. 3) G. 3. 337 


12. The Engli % notice to appear muſt be 
added to all common proceſs where the 
defendant is not holden to bail, whether 
the cauſe of action do or do not amount to 


101. Lumley g. t. v. Fitz, T. 37 G. 3. ib. 


13. After an attachment againſt the ſheriff 


fox not bringing in the body the Court will 
only relieve him upon paying the whole 


debt and coſts, and not merely the ſum 


ſworn to and coſts. Keppel v. King, T. 
37 G. 3. 0 


14. If a defendant on velng informed that a 


bailable writ has been iſſued againſt him 
voluntarily give a bail-bond, he cannot af. 


terwards object to the infufficiency of .the 
affidavit to hold to bail. Norton V. Daivers, 


A. 30 ., 3. 5 10 Agnes 


has been granted (though not ih] in the 
- courſe of a civil ſuit muſt be intitled <6 R. 


v. The Party to be attached &c. R. v. The 
| Sheriff of Middleſex, M. 38G. 3. 439 


of debt on a judgment the plaintiff may 
ſue out a writ of inquiry, Blackmore v. 
Flemyng, M. 38 G. 3. 21 446 


of damages. FT 


tary, in debt on bond after judgment by 
default, to tax intereſt by way of damages, 
it being at the plaiatiff”s option to have 
intereſt ſo taxed or to have a rit of in- 
| quiry. Hoſdipp Ve Otway, cited, 447 
19. There cannot be A plea in 25 
? intitled as of the term ſubſequent to that in 
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Im D EX- T0; 
- the declaration is delivered without | 


I. 38 G. 3 Page 447 


__ a member of parliament for non- 
payment of money according to an award. 


Catmur v. Sir E. Knatchbull and * M. | 
448 | 


338 G. z. 


20. Tbe Court will not TIE an attachment 1 


= 


21, The ſheriff having returned cepi corpus 


to a bailable writ in Hilary term 1797, 
upon which the plaintiff proceeded no fur- 
ther till Michaelmas term following, the 
Court thought it unreaſonable that the 
. ſheriff ſhould be called upon to bring in 
the body after ſuch. delay, and they ſet 


afide an attachment which had iſſued againſt 


bim for not doing it. R. v. The Sheriff of | 
Surry, M. 38 U. 3. 5; 32 
22. Afﬀidavits of any cauſe of adion before 


proceſs ſued out to hold defendants to bail [ 


are not to be intitled in any cauſe. Reg. 
Gen. T. 37 G. 3. | 454 
23. All ſpecial caſes ſet down for argument 


by the clerk of the papers ſhall be entered * 
within the four firſt days of the term next 
after the trial at which ſuch ſpecial caſes 
have been reſerved, and none (ſhall ever be 


ſet down for argument on any of- the four 
| laft days of the term. Reg. Gen. M. 
38 C. 3. | ib. 
24. Demurrer to one count on a bill of ex- 
change and judgment for the plaintiff; 


plea to the other counts, on which iſſue was 


joined ; referred to the Maſter to ſee What 


was due to the e on the former. 
Duperoy v. Johnſon, H. 38 G. 3. 


dom under the alien bill after he has given 
a bail- bond and before the return of the 
- writ, the court will order the bail- bond to 
be delivered up to be cancelled. Poſſel v. 
Williams, H. 38 G. 3. 517 
26. An attachment againſt the ſheriff granted 
on the 24th January was ſet aſide for ir- 
regularity, be having been ruled to bring in 
the body on the 23d November preceding, 
which expired on the 28th, and having put 


in bail above on the 24th, though the | 


time for putting it in expired on the 22d; 
and the defendant being ſurrendered in 
diſcharge of his bail on the 28th, without 
the bail having . R. v. The Sheriff 
of Middleſex, H. 38 G. 3. 8 
. The rule of court of Trin. 3 33 G. 3. ex- 
ends to the caſe of the ſheriff. ib. 


473 
25. If a defendant be foe out of 2 king 


1 


| 


| x 


1 OY 1 


THE. PRINCIPAL MA TTERS.: 


: 25. The. hae. cannot put in a. | theciel . 4 
8 ſpecial . Blackmore v. Flemyng, | . 


- demurrer when he is under terms of plead - 
ing iſſuably, APP V. Anderfons. H. 386. 3. 
Page 530 


29. Tbe Court ll grant leave to. enter the 


continuances after verdict in order to arrive 
at the juſtice of the caſe. Doe d. Mears v. 
Dolman, E. 38 GC. 3. 618 


30. The chriſtian names as well as ſur- 


| names of the parties muſt be inſerted in the 


title of an affidavit produced to ſhew cauſe 
againſt any rule. Fores v. Diemar, E E. 38 
. 3. ö . | 661 
=D The defendant cannot change the venue 
after an order for time to plead, on the 
terms of pleading iſſuably and taking ſhort 
notice of trial for the firſt fittings in Lon- 
don or Midileſex. Shipley V. Cooper, T. 38 
013. 698 
32. The Court will give the plaintiff r to 
amend his declaration after the ſecond term 
even againſt a priſoner; but they will not 
permit him to add new counts to his de- 
claration in ſuch a caſe. Owens v. Dubois, 
T. um 3. e th, | 


* 


P R E $ UM P.I I 0 N. 

1. The jury may preſume «us ſatisfied 
term ſurrendered to the ce//u; gue uſe, in | 
order to ſubſtantiate a leaſe executed by 
him, or a conveyance by truſtees where 
they ought to have one Der d. 
Bowerman v. Sybourn, M. 37 G. 2 | 2 

2. But if no ſuch preſumption be made, and 
it appear in a ſpecial verdict in Jectment : 
that ſuch a term is fill outſtanding ' in a 
' truſtee who is not joined in bringing the 
_ ejectment, the ce//ui gue uſe cannot recover, 


G —_ d, 1 ee v. N M. 37 2 3. 
47 
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PRISONER, 


See ATTORNEY, No. 6. Rurxs 3 Cours, 
No. 2. 


\ 


PRIVILEGE, 
Ser n No. 1, 2. 5 


PROCESS, 
See ThESPASS, No. . 


_ PROMISSORY NOTES, 
See BiLLs or EXCHANGE, = 05 


InDex To THE PRINCIPAL MATTERS.) 
«þ 


- 2% 8 2 2, 


PRO T E 8 900 
Sue bannen, No. 7. 


7 1 
«6M 
| 


DOR 'PROVISO, 
Se Tara, d No. 1. _ 


QUARTER SESSIONS, | 
be CounTY: aide 1. or n No.7, 


N. 


R AT k, 
See CounTy-Rare. Poon-Rarr. 


RE PUBLICATION, 
See Drvisx, No. 7. 


R EI. A T ION, 
See JupenenT, No. 1. 


N E N T, 
See LANDLGED AND TENANT, No. 4, 5. 


REV OO 


| ATI N, 
ET No. 6. 


RIOT, 
See HUNDRED. | 


RULES or COURT. 


| 


I. 1 a rule to ſet aſide proceedings for irre- 


gularity with coſts be diſcharged, it muſt | 
be underſtood that the rule is diſcharged 


with coſts, MH. 37 G. 3. Page 82 
2. A priſoner in the B. R. priſon may, on 


ſhewing ſpecial cauſe, obtain additional day 


rules beyond thoſe allowed by the rule of 
court in E. 30 G. 3. M. 37 G. 3. ib. 


J Where ſeveral perſons join in an 3 | 


their names muſt be written in the jurat; 


and no affidavit can be read if there be any 
interlineation or eraſure in the jurat. M. 
37 C. % | 
4. Inſolvent debtors eritioning under the 
Lords“ act 32'G. 2. and ſubſequent ads 
ſhall be brought into court during term 
time on Mondays and TL GS only. H. 
37 C. 3. 454 
5. Affdavits of any cauſe of action before 
proceſs ſued out to hold defendants to bail 
are not to be entitled in any cauſe, 7. 
37 g. 3. ib. 
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7 
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6. All ſpecial caſas. ſet down: for. argument by 


the clerk of the papers ſhall de entered 
within the four . firſt days of the term 


. next. after the trial at which ſuch ſpecial 


caſes have been reſerved; and none ſhall 


; | & 


-ever be ſet-down for W on any of 
the four laſt Ys of the term. M. 38 G. z. 


| Page . 5 
8. 


SAILOR, 


2 urkkss. unn No. 1, 2. | 


SCIRE FACIAS, 
See PLEADING, ö 


„ 


1. A. died ſeiſed leaving two infant daughters 


by different venters: held that an entry ge- 
nerally by the mother of the youngeſt 
daughter as her guardian i in ſocage conſti- 
tuted a ſufficient ſeiſin in the eldeſt infant 
daughter to carry the deſcent of her moiety 
on her death to her heirs. Doe d. Barnett 
and others v. Keen, M. 38 G. 3. 386 
2. An infant may conſider whoever enters 
on his eſtate as entering for his uſe. #76, 
3 The diſtinction taken is that if a father 
die, his eſtate being out on a freehold leaſe, 


that is not ſuch a poſſeſſion as to induce the 


Paleſſe 10 fratris, unleſs the elder ſon live to 
receive rent after the expiration of ſuch 


leaſe; but if the father's eſtate were out at 
his death on a leaſe for years only, the poſ- 
ſeſſion of the tenant is a ſufficient poſſeſſion 
of the elder ſon to conſtitute the Poſſeſſio 


fratris. 3 ib. 


8 ESSION 8, 
Ser APPEAL, No. r, 2, 3.4. 


s ET. OFF. 


1. If a factor, who ſells under a 4¹ iN 
commiſſion, ſell goods as his own, and the 
buyer know nothing of the principal, the 
buyer may ſet off any demand he may have 
on the factor againſt the demand for the 
goods made by the a George v. 
pet, T. 37 G. 3. 359 

. A. firſt purchaſed one and afterwards 
"a parcel of goods of B., each at fix 
months credit : when the firſt ſum became 
due A, lodged in B.'s hands a bill of ex- 
change for a larger amount than the value 
| "4 e 
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IN EK 10 THE PRINGTPAL MATTERS! 


of the oods i in beer wlky' ber Weh, D¹ 
. engaging to return to A. the overplus when 
"the bill ſhould be paid: B. received the 


N 


amount of the bill, and then A. became . 


bankrupt, not having paid for the ſecond | 


| parcel of goods: held in an action brought 


by A.'s aſſignees for the ſurplus of the bill 


that B. might retain it to ſatisfy his demand 
on A. for the ſecond parcel of goods. At. 


kinſon and others, Aſſignees of V 4 a Bank- 
rupt, v. Elliott and another, M. 38 G. 3. 
. Page 378 


5 SETTLEMENT, | 
—— By RENTING. 10. per Annum. 


1. A reſidence for forty days is indiſpenſably 


neceſſary to enable a party to gain a ſettle- 


ment by reſiding on a tenement-of fol. 
per annum. R. v. The Inhabitants of Llan- 
bedergoch, H. 37 G. 3. 5 
2. So that, if a party after reſiding on ſuch 
a tenement for twenty- nine days be forcibly 
prevented reſiding there eleven days more, 

he does not thereby gain a ſettlement. ib. 
3. In ſettlement eaſes the Court will not infer 
fraud from circumſtances : fraud muſt be 
Mk ca. © he fa ib. 
4. It i is not neceſſary that the pauper ſhould 


pay 101. a- year in money for a tenement, 


in order to gain a ſettlement: it is ſufficient 


if he occupy a tenement of the annual 
R. v. The In 
197 
. A. took a tenement of 10 J. a- year in the 
" pariſh of B., and after living in it with his 


value of 10/7. as tenant. - 


babitants of Fritwell, E. 37 G. 3. 


family five days he was arreſted and ſent 


to priſon in the pariſh of C., but his wife 


and children continued in it ſeven weeks 


longer: held that no ſettlement was gained 
in B. either by the huſband or wife. R. v. 
The Inhabitants of St. George the Martyr, 
Southwark, H. 38 G. 3. 466 


6. A ſettlement may be gained by renting a 


right of common in groſs of the annual 
| | Bee Bair, No. 2, 3» 4. EviDence, No. 4+ 


value of 10. that being a tenement within 
the 13 & 14 Car. 2. R. v. The Inhabitants 
of Derſingham, T. 38 G. 3. 671 


4 % 


— By 8 


— 


1. A certificate granted under ſtat. 8 &K 9 


V. z. c. 30. to the head of a family in 


general extends to all his children living 


with him. K. v. The Inhabitants of Stor- 


, rington, H. 37 G. 3. 136 


| 


- 


, 


i 
! 


4 


2. But if the carts with it, it may be 10 
framed as to exclude a ſon of the age of 
fourteen, who maintains himſelf by his own 
, ... Page 1.36 

3 A certificate does not extend to illegitimate 
children. R. v. The Inbabilants of Mathon, 
7. 37 G. 3. 3 362 

4. And therefore where Po pariſh officers of 
A. engaged by a certificate to receive the 
certificated perſon, therein Rated to be an 
unmarried woman, and the child of which 
ſhe was ſtated to be then pregnant, and all 
other children ſhe might afterwards have, 
it was ruled that the certificate did not 
extend to an illegitimate child born ſeveral 
years afterwards. | \ . 

5. The ſon of a tertificatdd perſon cannot 
gain a ſettlement in the certificated. pariſh 
by apprenticeſhip, though the father (to 
whom the certificate was given) died fix 

months before the expiration of the appren- 


ticeſhip. R. v. The aL of Alfreton, 
H. 38 G. 3. 471 


— BY HIRING * Sxnvier. 5 


1. A ſervant who hid "been "bite for a year 
was beaten by her maſter ſixteen days be- 
fore the end of the year, on which ſhe 
deſired him to diſmiſs her from his ſervice, 
threatening to apply to a magiſtrate for- 
redreſs: the maſter paid her her whole 
year's wages and told her ſhe might ſerve 
the remainder of the year; but the ſervant 
went away: held that the ſervant gained 
no ſettlement. R. v. The Inhabitants of 
| Upwell, M. 38 G. J 

2. Under a hiring from Whitſuntide to Whit- 
| funtide a ſervice of 365 days, though leſs 
than the period of the contract in the par- 
"ticular year, is ſufficient to confer a ſettle- 
ment. K. v. The Inhabitants of inn, 
E. 38 G: 3 1 564 


SHERIFF, 


| PRAFTICE, No. 8, 9. 13. 


1. The Court upon the application of the 
| ſheriff enlarged the time for his making a 
| return to the writ of f. fa. upon à ſuggeſ- 
| tion of a reaſonable doubt whether the 
goods ſeized under the writ were not co- 
vered by an extent afterwards iſſued at the 
ſuit of the crown for malt duties under 


} Lhe ſtat, 28.G, 3. c. 37. / 21. for the pur- 


poſe 


INDEX 10 Tak PRINCIPAL MATTERS. 


8 of inducing hs plaintiff to go into 


the Court of Exchequer and there conteſt 
"the 8 of * with the crown, 


Wy” SHIP. 
Ns A. and B. being Joint -owners of. a ſhip, 
A. conveyed his moiety to B., but in the 


bill of fale the certificate of regiſtry was 


not truly recited ; B. took poſſeſſion, and 
afterwards mortgaged the whole ſhip to 
A. who did not take poſſeſſion; then B. 
ordered C. to repair the ſhip ;. afterwards 
B. conveyed one half of the ſhip to A. and 
the other ro D..: it was held that the firſt 

| bill of ſale was an abſolute nullity by reaſon 
of the ſtat. 26 Geo. 3. c. 60. / 17. and that 
A. was liable to C. for the repairs of the 
| ſhip in}, an action for work and labour 
brought by C., A. not having pleaded in 
abatement that B. ought alſo to have been 
ſued, * v. Dale, T. 37 G. 3. 
06 

2. Whether a mortgagee of a ſhip, i of 
"poſſi, | be not liable for the repairs f 


Qu. ib. 
SLAND ER. 


I. It is no juſtification to an action of ſlander 


to plead that A. B. told the ſlander to the 
defendant. Davis v. Lewis, M. 37 G. 3. 
AP 
2. But if the perſon repeating the ſlander at 
the ſame time mention the name of the 
perſon from whom he heard it, that may 


be pleaded in juſtification to an action 
brought n the former. „„ 


SL AVE T RA D E, 
See INSURANCE, No. 6. 


1 
See Assuursir, No. 2. 
BiLLs OF EXCHANGE, No. 1. 


1. A note for the weekly payment of 3s. 64. 
under the Lords act mult be ſtamped. 


Pitman v. Haynes, H. 38 G. 3. 530 


Sed cantra, Tekell v. VER ” To 38 C. 3: 070 


1. Whether the ſtat. 1 Face 1. c. 27. be re- 


pealed by the ſtat. 22 & 23 Car. 2. c. 25. 
Du, R. v. J. A. Harris, E. 37 G. 3 238 
V VII. 


AWARD, No. 5. 


2 


/ 


a Srarvres, 
See Fefails, 
Epwarp I. . 
1 4. 1. Cote. Page 268 
Epwarp Wm. 
28. c. 6. Coroners, 52 
HENRY VI. 
23. . 9. Bail-bonds. NE 109 
RIchARD III. 5 
Ts c. I. Ceſtui que 1 of 49 
5 Elz Ann. 7 
40. c. 4. Sheriff. 267 
31. c. 5. Penal Actions. 55. 179 
43+ c. 2. . 1. Pariſh Apprentices 34 
1. c. 15. Bankrupt, 458. 30g. 711 
1. c. 27. Game. | 238 
3. c. 8. Bail in Error, 449 
7. c. 5. Coſts. 448 
21. c. 19. Bankrupt. 230 
| _ Cnarrtes II. 4 
13. fl. 2. c. 2. Non pros. 26 
13 & 14. Settlement. 671 
17. c. 8. Death of party. 11 
22. c. 9. Coſts. 659 
22. & 23. c. 25. Game. | 238 
29. c 3. J. 17. Statute of Frauds, > Hr 


| f 13, 15. Statute of Frauds, 21. 23 


WILLIAM AND Mar. 


* c. 11. / 3. Coſts. 

68 7. c. 18. Impreſs. 

8 9. c. 11. Coſts. 

8 & g. c. 30. Certificate, 
9 & 10. c. 11. Certificate. 
9 & 10. e 15. Award. 


Anus. 


4. c. 16. / 13. Bond. 
4. c. 16. / 20. Bail-bond. 
8. c. 9. Apprentice. 

ge c. 14. Gaming. 

12. fl. 2. c. 16. Uſury. 
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Grone IT 5 


2 48. Attorney. | 8b 
e. 28. / 2. Landlord. 
c. 20. . Fs 
4. 27. Writ. e 328 
c, 308. Bankrupt. 301. 380. 488. 498 
. Stock- jobbing. BY 178. 630 
7. c. 20. / 3. Mortgagor. 185 
c. 19. Diſtreſs. Colts, 500 
13. Priſoner. | 671 
14. . 17 Judgment. Nenſoit 179 
22. c. 46. Attorney. ee 
24. c 44. / 6. Officer, Notice. 270. 631 
25· c. 29. / 1. Coroners. — 81 


$2: . 


Groncz III. 


IJ c. 78. / x, Surveyors. Highways. 170 
— . 19. Highway, . - 81 
17. c. 26. Annuity. 195. 205. 248 | 
25. c. 80. Certificate. Attorney. ; 
26. c. 60. Ships. | 
26. c. 73. Exciſe-duties. 

4. 4. 37. , 1. Malt - duties. 

31. c. 54+ Slave- trade ſhips. 

34. c. 23. Callico pattern. 

34. c. 53- Huddersfield Canal. 

34. c. 69. Inſolvent debtor. 

37. e. 33. Billeting. 


308 
56 

174 
186 
518 
37 
305 


STAYING. PROCEEDINGS, 
See PRACTICE, No. 8 


STOCK-JOBBING. 


I, If a broker draw on his employer for dif- 
ferences paid for him in ſtock-jobbing 
tranſactions, and the employer accept the 
bill, and then the broker indorſe it to a 
third perſon after it is due, the latter cannot 
recover on the bill, Brown v. Turner, E. 
38 G. 3. 

2. Jobbing in emnium is within the ſtatute 
7 G. 2. © . 8. ib. 


STOPPING IN TRANSITU, 2 


See PAYMENT, No. I. 


1. A. agreed to buy ſome articles of plats of 
B., who was to get A.'s arms engraved on 


> = f * 8 l 9 * "BY Ne a of k 9 
A Pk | 8 2 . Len Fo! . Y 
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MN SICK. - + 2 Ne 8 Y oa * 6 J 
ES N * yy es. N 8 * * * . i, ab 4 » N 
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x ues -» * * 5 3 2 X 
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. Peg N N . ys 5 * hay * Ns * I 
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A iS 
4: ZI 
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PRINCIPAL | 


*” * * * * 8 * 


339 || 
337 


; ; tranſit tu, the price of 


2: 


118 | 
160 


| 


428; 7. 


724 | 


630 


TE T T ERS, 8. : 


2 7 vcd - Mas * be 


them, and to pay. "A, the engraviog; the " 
that a delivery to the engraver. for th t.. 5 
\. 
"I. was not a delivery to A. ſo as to | 
defeat B. 8 right of ſtopping the goods in 
the goods not being 5 
PR e Hehe 9. N A. 37 G. 3. 
5 Page 64 | 
2. 11 e 8 right: 27 ſtopping goods i, 
tranſitu is not taken away by the conſignee's 
having partly paid for the goods, | Hodgſon 
and another, Aﬀignees * 1 ard: x a 8 
e n 11 I 
4 
SURETY, Wy e 


See dener, No. 5. 


SURVEYORS, 
See Hionwars No-:1 1. 
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TENANT, Fong 
Sn LANDLORD AND Taane,. | : 155 


* 


| TENANT IN TA IL. 


Ik A conveyance by tenant in tail 571 leaſe 
and releaſe neither bars the iſſue in tail or 
works a diſcontinuance: but it paſſes a 
baſe fee voidable by the iſſue in tail by 
entry. Doe d. Neville v. River, E. 37 G. 3 ; 
2. Tenant in tail by leaſe and releaſe pre- 
vious to her marriage conveyed to truſtees 
to the uſe of herſelf till the marriage, then 
to the huſband for life, then to herſelf for 
life, then to the firſt and other ſons of the 
marriage &c.; tenant in tail died before 
the huſband, leaving a ſon: held that the 
| huſband was not entitled to a life-eſtate 
either under the ſettlement or by, the cur- 
teſy. | N 


T I THE S, 
See GRAN T, No. 1, 


1. Hops are tithable after they are es 
from the bind: and it ſeems that a cuſtom 
to ſet out the tithes by the tenth hill, where 
the rows are unequal, leaving the binds 
uncut and the „ cannot be 
| ſupported. We v. Halſey, H. 37 G. 3. 
86 


2. A cuſtom to pay = a part of = tithe, 
without ſubſtituting any thing elſe in lieu 
of the remainder, | . 


of 4 + 
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inorx ro R PRI INDIPAL MATTERS? | 2 0 


L Vita cuſtom. to pay We thin the. whole | 
—tixhe may be good, where ſomething in 
lieu of and as a compenſation for the reſt | 
© Haut to. ot e the Page 93 18 

| TRANSIT, . in. 

Se Srorriuo IN TRANGITU.- 


pe "TRESPASS, SO 
s Evipence, No. RES 


bY In treſpaſs for prenking and entering the | 
plaintiff 's cloſe and. taking his goods the f 
defendant may juſtiſy under a ſufficient 
legal proceſs if he had it in fact at the 
time, though he declared then that he en 
tered for another cauſe. Crowther v. Ramſ- 
bottom, E. 38 G. I RE 5 
2. If a declaration in treſpaſs contain two 
counts, and the defendant plead to one, 
and ſuffer judgment by default on another, 
and on the trial of the firſt the plaintiff 
only prove one alt 'of treſpaſs, which is 
covered by the ſecond count, he is not en- 
titled to a verdict on the firſt count. Lee 
Compere v. Hicks, 7. 38 6. 3. 727 | 


4 


2 


TRIAL. . . 1 


I. * defendant in a caſe where the king is 
party cannot carry down the ni, prius re- 
cord to trial by proviſo. 
38 G. 3. | 661 

2. Upon a ſuggeſtion entered by leave of the 
Court upon the roll that a fair and impartial 
trial cannot be had in the county of the 

city of Cheſter, the Court will award the 

rial to be had in the adjdining county- pa- 
latine. R. v. The Inhabitants EY or, Mary 
on the Hin, Chyfter, T. 38 G. 3. 735 


T ROVER. ; 


1. In order to maintain trover the plaintiff 


6 


muſt have the right of poſſeſſion as well as 5 


of property. Gorden v. Harper, 4 M. 37 G. 3. 

9 
"2; And therefore where ETON which had 
been leaſed with the houſe, was wrong- 
fully taken in execution by the ſheriff, it 
was ruled that the landlord could not main- | 
' tain trover pending the leaſe, Th” 


3. An uncertificated bankrupt may maintain * 


trover for goods acquired by him Tince bis 
bankruptcy, as againſt all the wort 
his aſſignees. Webb v. For, 
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See Hionwarvs, No. 0 


654 | 


E. v. Dyde, E. 


but 
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„ WR? 


TRUST AND Ser 


See Devise; No. 5. 13. Eviptxee, No. 12. 


'LiMITATION; Os 1. 
No, 1. f l 1 3 * 


7 "if 
I, ö 


TURNPIKE, ROAD, 


VENIRE DE NOVO, 


I. The Court will only award a venire de 
novo where there is a defective finding in 


L 
IT 1 N % 
4 : : 
U * 
8 af A f 
N a 
* 2 u 
. 1 „ 


the verdict. Goedtithe d. Jones v. Jonen, 
376-3 Page 52 
„k; 

1 In a plea in abatement that another perſon 


| ought to have been ſued with the defendant, - 


it is not neceſſary to lay a venue, Neale 13 


v. De Garay, E. 37 G. 3. 243 
2. And if it be pleaded that ſuch other per- 
ſon is alive, to wit, in Spain, it will be con- 
ſidered as pleaded without any venue. 16. 
3. If the venue be changed from A. to B. on 
the uſual affidavit that the cauſe of action 
aroſe wholly i in B. when in fact part of the 
cauſe aroſe. in another county, the Cour 
will order the venue to be beought back to 
A. Caillard v. Champion, £\ 37 G. 3. 
205 

4. Where there are ſeveral facts materia to. 


the plaintiff's action ariſing in different 


counties, he may bring his aRion (cox 


venant) in either. The Mayor &c of Lon- 


don v. Cole, E. 38 G. 3. 583 


5. If a local action be brought and tried in a FR 
wrong county, the defect is aided after © 


verdict by 16 & 17 Car. 2. c. 8. 70. 
6. The defendant cannot change the venue 
after an order for time to plead, on the 
terms of pleading iſſuably and taking ſhort 


notice of trial for the firſt iittings in Lon- 


dom or Middleſex. 


Shipley v. Cooper, 7. 
38 G. 3. 


698 


VER D LCF, 
See TRESPASS, No. 2. 


US UR Y, 


1. The offence of uſury i is not complete until 
the lender has actually received the exceſs 
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for repayment of a ſum lent with uſurious 


up and another note ſubſtituted for it, the 
offence of uſury is not thereby committed, 


note is paid. | | ib. 


w. 
WAGER. 


1. If a ſum be depoſited upon the event of 
an illegal wager the loſer may recover 


„ 1 


WARRANT, 
Ste COMMITMENT, No. 1. 


WARRANT OF ATTORNEY. 


1. When a defendant in cuſtody executes a 
warrant of attorney to confeſs a judgment, 


part: the preſence of the plaintiff 's attor- 


conſent to his acting as his attorney alſo. 


attorney need not be preſent, Crompton v. 


Steward, M. 37 G. 3. | 19 
WHARFINGER, 
See PLEADING, No. 5, 6. . 
WILL, 


See DEvisE, EviDENCE, No. 5, 6. 
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intereſt, and the note when due be taken | 


nor is the penalty incurred until the latter | 


back his depoſit even after the event has 
happened. Lacauſſade v. Whute, E. 38 G. 3. 


there muſt be an attorney preſent on his | 
ney is inſufficient, though the defendant 


Hutſon v. Hutſon, M. 37 G. 3. . 


2. But when a defendant is in execution his 


— 


22 * 


END OF THE SEVENTH VOLUME. 
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INDEX ro rn PRINCIPAL 'MATERRS 
"i Ns in money or money's worth, | 
Maddeck 7. Fo v. Hanmet, B. 37 G. 3. 


I 8 Page 184 
2. Therefore if a promiſſory note be given 


_ Oy 


F * 


3. If A. have received money from B. to 


Ilderton v. Aiktinſon, F. | 
5 So a captain of a ſhip who had borrowed 


WITRE6s, 
5 8 pO = A * | | ; 
Sor . 1 | 


| Page 60 
. A witneſs is not e on the 
9 of intereſt, unleſs be be directly in- 
tereſted in the event of the ſoit, or can afl. 
terwards give the verdict in evidence 8 
ſupport of his own intereſt. . 62 


to C., and the queſtion be whether A. were XN 
the agent of C.: for that purpoſe . may 5 
be called as a witneſs to prove the agency. | 


38 6. 3. 480 


1. In an action for . hs IO of 1 
the money is a competent witnels to prove 
the whole caſe, Bmith g q-7 f. v. ; Prager, MH. 


money for the uſe of the ſhip of the plain- 


tiffs was held a competent witneſs to prove 
that fact in an action againſt the owners, 
whoſe defence was that he had botrowed 


Evan, v. Williams, „ 


it for his own uſe. 


ſittings at Guildhall after Trin 28 C. 3. 
cor. Lord Kenyon. © 481 *. 


5. In an action by an indorſee of a bill of 
exchange againſt the acceptor, the latter 


tion.  Ferdarne: v. W E. 38 G. 3. 


WR IT, ; 
See EXCOMMUNICATION, No. 1, "If 


| 1. If the plaintiff prove a cauſe of ion be- 


fore the bill filed, though after the writ 
ſued out, it is ſufficient as well in the caſe 


2. Where an action muſt he brought with 
three months, it is ſufficient for the plain- 


terwards, without ſhewing ſuch. writ re- 
turned, 


may call the payee and indorſer as a witneſs 
to prove that the bill was void in its erea= 


of bailable as common writs. ou v. 
Wilding, M. 37 G. 3. e 4 


tiff to prove a writ ſued out within ſuch : | 
time and his declaration within a year af- 


Parſons v. King, M. 37 G. 3. 6 


